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the performance of reciprocal rights and liabilities continue so 
long as the lease lasts and it is of absolute necessity that the lessor 
knows the real lessee in a benami transaction for otherwise the 
real lessee would be relegated to the position of sub-lessee. 

Merely because the defendant was permitted to enjoy the 
fruits of the lease standing in the name of plaintiffs it cannot 
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defendant. 
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can consider the matter. 

There is a clear difference between a statement under r. 1 and 
one under r. 2 of O. X of the Code of Civil Procedure. There 
is no limitation in r. 2 that the questions must be limited to the 
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only to ascertainment from the party — or his pleader. R. 2 
provides for examination not only, of the party or the pleader but 
dso a companion of the party, that is any person by whom a party 
or its counsel is accompanied. The statement under r. 2 of a 
person accompanying the party without any authority or power 
on his behalf cannot occupy the same position as the statement 
of the party or his pleader made under r. 1. Admissions made 
by a party under r. 1 are conclusive against him. A statement 
under r. 2 would be of great value and has to be considered in 
the decision of the caw, 
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the application being allowed on the grounds contained in it. 
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ment of cl. (b) should be dispensed with, and if not what accord- 
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An order rejecting an application for setting aside sale, 
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cl. (b) of the Proviso to r. 90(1) of O. 21 is nevertheless an order 
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up a counter'claim where he alleges in his wnfitten statement to 
the suit for rendition of accounts that accounts had been fully 
explained to the plaintiff wherein a certain sum of money had 
been found due to him from the plaintiff, that there was no 
occasion for rendition of accounts and that the suit was not fit 
to proceed according to law and pleads simply that if the Gout t 
3 HC'(ILR)— 1972— 3 


INDEX 


viii 


has jurisdiction and rendition of accounts be found necessary, 
a decree for .such amount as may be found due to the delend- 
ant from the plaintiff, may be passed in bis favour together witli 
costs and interest. 
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Arts. 19 and 141 — Provisions of ss. 144 and 188 of the Code, 
whether unconstitutional — Binding effect of the law declared 
by the Supreme Court. 

The Supreme Court decision in Babu Lai Paraie v. Stale 
of Maharashtra and other cases not only cover the point that 
s. 144 of the Code of Criminal Procedure, in view of the wide 
amplitude of the power it confers on certain Magistrates, does not 
impose unreasonable restrictions on certain fundamental rights 
so as to- render it unconstitutional and void but also saves the 
constitutionality of the portions thereof relating to the assump- 
tion and exercise of power in respect of /‘public tranquility” 
which though not synonymous with is included within the ex- 
pression and import of “public order” provided for ])y Art. 19 
of the Constitution. 


Even if it be possible to contend — ^which is not accepted— 
that the^ latter portion of the law stated above "was not specifi- 
cally raised before or directly and necessarily decided by the 
Supreme Court, it would nonetheless be binding on all the 
Courts in India as clearly laid down by Art. ]41 of the Consti- 
tution. 


The provisions of s. 188 are constitutional and cannot be 
held to he ultra vires. There is no inconsistency between the 
provisions of ss. 144 and 188 of the Code and if there be some^ 
It cannot render the latter unconstitutional. It is true that $ 
188 requires for punishability acts like riot or affray whidi are 
not covered by Art 19 of the Constitution but those' acts are in 
addition ^to the violation of an order under s. 144 which is cons- 

of the liability and as such 
i/shmS" permissible range of 


Ram Manohar Lohia t;. State of U. P. and others 

145-i?e/erm« to Ciml Cou, 
under s. m~Magtstrate disposing of proceeding in accor 
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ance with the findings of the Civil Court — Magistrate's order 
— If revisable by the Sessions Judge or the High Court — 
Respective scope of — ^ 5 . 435 to 439. 

The words “the records of which has been called for by itself 
or which has been reported for orders” occurring in s. 439 of 
the Code refer to the provisions in ss. 435 to 438 of the Code and 
will therefore, refer to any proceeding which is not of such a 
court. A ]3roceeding before the civil court arising on a reference 
under s. 146 cannot be said to be a proceeding of a Criminal 
Court so as to attract the Code. Consequently, an order under 
sub-s. (1-B) of s. 146 of the Code by the Magistrate disposing 
of the proceeding under s. 145 of the Code would not be amen- 
able to the revisional jurisdiction under s. 439 of the Code if it 
is in conformity with the finding of the Civil Court. 

Guru Prasad Fandey v. State and others ... ... 386 

1898, s. 195 — 'Court' — Re7it Control and Eviction Offir 

cer — If a 'court' under s. 195, Cr. F, C. — U, P, (Temporary) 

Control of Rent and Eviction Act, and 199, I. P- C. 

The Rent Control and Eviction Officer is only an authority 
who has been invested with certain powers of a civil court for 
carrying out the purposes of the Act. He exercises quasi- 
judicial powers and is not a court as contemplated by s. 195, 

Cr. P. C. and consequently a complaint by the Rent Control 
Officer was not required for proceeding under ss. 193 and 199, 

I. R a 

Des Raj v. State ... .. ... 230 

, 5 . 195(1)(&)' — Bar against cognizance of certain offences 

without a complaint from the Court concerned — Point of 
time or stage at which applies. 

If a private person, aggrieved by the information given to 
the police, files a complaint for commission of an offence under 
s. 211, I. P. C. i.e, false charge of an offence or any other offence 
of the kind at any stage before a judicial order has been made 
by a Magistrate, there can be no question of the provisions of 
s. 195(I)r6), Cr. P. C. being attracted and the necessity, therefore, 
of a complaint by any Court, because, on that date, there would 
be no proceeding in any Court in existence in relation to which 
the said offence can be said to have been committed. Tlie mete 
fact that on a report being made to the police of a cc^iii/able 
offence, the proceedings must, at some later staac, end in a 
judicial order bv a Magistrate, cannot stand in tlie way of a 
private complaint under s. 211 being filed and of cogni 7 :ance 
being taken of the same by the Court. 

M. L. Sethi v. R. F. Kapur and another ... ... 179 

, 1898, , S’. 197 — Complaint against public officer — Sanc- 
tion— ■Necessity of— Act constituting the offence when within 
the ambit of officml duty— Question of the necessit'v of sanc- 
tion — If to be decided before cognizance is taken — Complaint 
alleging assault on a witness by police officer fo obtain sfaie- 
mttnt—Sanctimy if n€<:essar 
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In order that an act of a public servant may fall within the 
ambit of his official duty it must be shown that it xvas com- 
mitted in the discharge of his official duty. I here .must be a 
reasonable connection between the act and the official duty. It 
does not matter if the act exceeds what is strictly necessary for 
the discharge of the duty as this question would arise at a later 
stage when the trial proceeds on the merits.” 

It is no part of the duty of a police officer to asi^ault a witness 
or an accused in order to obtain a statement from him. It is 
equally not so to put a person under unlawful restraint to ex- 
tort a confession as none of them can be said to have any con- 
nection with the official duty of a police officer and consequent- 
ly sanction in such a case is not necessary. 

The question of the necessity of a sanction rnav arise in the 
course of the trial. Therefore, the absence of sanction does not 
debar the cognizance of a complaint. 

Ram Nath v, Salig Ram vSIiarma 

-5. 197 — Indian Penal Code (Act XLV of) I860, s. 218— 

Prosecution of Lekhpal under s, 218 I. P. C. in respect of 
Khasra entries — Whether prior sanction of GoverfiOr neces- 
sary— Essentials of offence under s, 218. 

In preparing the Khasra, the Lekhpal no doubt acts in his 
ofl5.cial capacity and in the discharge of public duties as a public 
servant. To that extent the case is duly covered by the provi- 
sions of s. 197 of the Code of Criminal Procedure. In view, 

• however, of the fact that the power of dismissal from service of 
a Lekhpal which is implicit in the power of appointment vests 
in the Assistant Collector, the other condition of that section is 
not fulfilled. 

A Lekhpal, may, therefore, be prosecuted of an offence under 
s. 218, I. P. C. regarding Khasra entries without the prior sanc- 
tion of the Governor. 


A Lekhpal is not required to make a detailed enquiry at the 
time of *partaV and as such in order to sustain his prosecution 
under the aforesaid section it will not suffice to prove that the 
entries were wrong or as a result of negligence. It is necess«irv 
to establish the requisite dishonest intention on the rnwi of the 
I.ekhpal to secure his conviction. 

Sita Ram v. State 


1898, s. 4:17— Appeal against acqtiitf.al~Exfenf. of the 
power of High Court in. 

The powers of the High Court in an appeal fiom an acquittal 
m no^way diffent from those in an appeal from a conviction 
1 he High Court can consider the evide'nce and weigh the pro- 
babilities. It can accept evidence rejected hy the Sessions Tudoe 
and reject evidence accepted by him, unless' the Sessions Tiuke 
relied upon his observations of the demeanour of a particular 
Witness. In departing from the conclusions of the Sessions Tiidse 
the High Court must pay due attention to the grounds on which 
the acqiuttaL is based and repel those grounds satisfactorilv 
beanng m mind always that the accused starts with a presumo- 
tion of innocence in his favour and this presumption cannot be 
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less strong after the acquittal. If these matters are properly kept 
in mind and acquittal is reversed, there can be no objection be- 
cause the High Court is empowered by law to reverse an acquittal. 

Sher Singh and others v. State of U. P. ... 

— Ss, 476 and 479'^A — Appiicability of — Witness not appear- 

ing before the Court and only filing affidavit — S. 479~A or 
s. 476 applies — S. 479-A(i) not applicable — If cl, (6) thereof 
will apply. 

Before s, 479- A can apply it is incumbent on the Court to 
form an opinion that a particular witness appearing before it 
gave false evidence. It is, therefore, absolutely essential that the 
witness in question must appear in person before the Court. 

Where therefore, a person files a false affidavit only and does 
not appear before the Court as a witness, the procedure under 
s. 479-A would be inapplicable and the case would be governed 
by s. 476, Cr. R C. 

Where s. 479-A itself is inapplicable the bar under d. (6) 
thereof cannot be invoked. 

Gopalji Brahmachari v. Parshottamchari ... ... 299 

Ss, 488, 438 and 4S9 — Order in proceedings for main- 
tenance — Whether subject to revisional power of the High 
Court, 

An order in proceedings for maintenance under s. 488 of the 
Code of Criming Procedure is subject to the revisional power 
of the High Court under s. 439 of the Code. The doubt or the 
point has now been set at rest by the amendment in s. 438 made 
by Act no. 39 of 1956. 

Subhwanti v. State ... ... ... 472 

Constitution of India^ Art, 226 — ^Mandamus — Mandamus if can 

issue to a trading corporation — ^Duty of public nature' 

* Office of public natitre'— Meaning and im.port of— Nature 
of the office of Labour Welfare Officer— Specific Relief Act, 

1877, s, 45. ' ' . ^ 

Art. 226 of the Constitution is very wide and empowers High 
Courts to issue a writ to any ‘person', which word includes a 
mmpany registered under the Companies Act. High Court 
is empowered to issue not only well known prerogative writs 
but also to issue any order or direction according to the neces- 
sities of a pse. Mandamus may issue to a trading corporation 
to compel it to do its duty which is of a public nature and to 
restore a person to a corporate office if the" office is of a public 
nature. 

A duty is of public nature if it is imposed by Charter, Com- 
nion law or statute. 

The office is of public nature if it is created by a statute and 
the duties of the o’ffice affect the general public or a section 
thereof. 

The office of the Labour Welfare Officer is a public office. 

Synthetic and Chemicals Ltd. n. G. C. Kumar and others 

Attfim-^ode of Civil Procedure, 1908, s, 141, O, 1, 
rr. I and 2— Nature of proceedings under Art Wo — Whether 
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civil proceedings— Applicability of 0. \, r. 1, C. P. C.— Join- 

der or more than one petitioneT^ when peTintssible, 

An application under Art. 226 of the Constitution is a pm~ 
ceeding in a Court of ci^ il jurisdiction if it relates to* a Ci\ 
matter, and as such the provisions of O. 1, r. 1 of the Code of 
Civil Procedure do apply to such a proceeding but only to the 
extent they are not inconsistent with the nature of the proceed^ 
ing. Thus the joinder of more than one person under Art. 226 
can be permitted only where the right to relief arises froin the 
same act or transaction and there is a connnon question of law 
or fact or where though the right of claim does not arise from 
the same act or transaction the petitioners are jointly interested 
in the cause or causes of action. 

Oak^ C. J.: — ^An application under Art. 226 of the Consti- 
tution involving civil rights is a proceeding in a court of civil 
jurisdiction. So, the provisions of O. I, r. 1, C. P. C. are appli- 
cable to such a proceeding. Even if '^ve assume that a writ peti- 
tion is not a proceeding in a court of civil jurisdiction, and O. 1, 
r. 1, G. P. C. in terms does not apply to such a proceeding more 
persons than one can join in a petition under Art. 226 of the 
Constitution under circumstances in which persons more than one 
can join as plaintiffs in a suit in accordance with the pi'ovisions 
of 6. l, r. 1, C RC. 

Since the High Court exercise civil jurisdiction under Art. 

226, s. 141, C. P. C. is attracted. Consequently, the procedure pro- 
vided in the Code of Civil Procedure in regard to suits has to be 
fallowed, as far as it can be made applicable. 

Mai Singh and others v. Lakslia Kumari Khaitan and 

others (F. B.) ... ... ... 882 

I 

- — — Art $ll{2}---Revision from officiatmg higher pmt for 
unsatisfactory performance — Not a reduction in rank* 

Where a government servant is given a chance to officiate on 
a higher post, it is implicit in the promotion that he would l>e 
reverted on account of unsatisfactory performance. Therefore, un- 
less the servant had a rio'ht to the post he cannot complain that lie 
was deprived of a position to which he was legally entitled. Ter- 
mination of officiating trial chance does not amount to reduction 
in rank where no right to the post existed. In such cases notice 
'for termination is not material.^ 

Where a reversion affects the chances of future promotions is a 
question to be decided on the facts of each case. 

Rajendra Swamp Sharma v. The General Manager, 

N. E. Railway ... ... 240 

— ^ Art, 3nT2); — Proviso (a) — Termination of employejfs 
services on conviction — No opportunity to show cause 
given— Appeal against order of conviction allow 
employee entiOe'd to benefit of Art. 3U (2), 

^ Where the services of an employee were terininated on his con- 
viction by a Special Judge (Anti-Corruption) without affording 
him any opportunity to show cause as provided m Mt. 31 1(2) but 
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subs€(jueutly the employee s uppeal against liis conviction was 
allowed, held, that the respondctits would not be entitled to the 
benefit of stib-ti. (a) of the pioviso to Art. 311(2), and that die 
employee is entitled to the protection of cl. (2) of Art. 31i of the 
Constitution. 

Kunwar Baliadnr t'. Ihe Union of India and others 

(f'- 1^-) 

Contract — Conslructive or Quasi—ObUgation under— Doctrine 

of ' unjust cniicliuieul — Order jor compulsory retirement, 
passed againsi the plaintiff— Order challenged— Stay-order by 
High Court and stibscquenily- by Supreinc Court in an appeal 
therefrom— Plaintiff rrcei-ved jnll pay during the operation 
of stay order— Decision against the plaintiff in^both the Courts 
— Plaintiff must refund the money so received— Obligation 
under c07istructivc contract — Doctrine of -‘unjust enrich- 
ment'’ — Indian Contract Act. 1872, s. 72 — Do not apply. 

Though diere nniy not be :in express contract between the 
plaintiff and the defendants to refund in the event of his losing 
die case the amount which w’as paid by the defendants to the 
plaintiff as a result of the older ol the' Court, in view^ of the 
ultimate decision of the Ciourt the amotint became refundable 
and if the plaintiff is allowed to retain tliat tunount it will 
amount to allowing him to enrich himself unjustly at the ex- 
fiensc oi the delendants. riiereiore, on the principle that a 
man ought to tlo what tlie law- supposes him to have promised 
to do, the plaiiitill must refund the auiount on the basis of a 
constructive, implied or quasi contract. 8. 72 of the Indian Con- 
tract Act, 1872, dots not apply in the present case because the 
amount was neither paid by niistakc nor under coercion but was 
paid under the orders of the court. 

The plaintiff, against whom an order for compulsory retire- 
ment was passed continued to receive Ids pay as ;i result of the 
stay order passed by the High Coint in a writ petition, and sub- 
sequently, by the .Supreme Court in an appeal therefrom, is 
bound, on his losing the case, to refund the amount so received, 
not under s. 72, Indian Coniraet Act, but on the principle of 
obligation under constructive or inqjlicd contract based on the 
doctrine of “unjust enrichment'’. 

Shyam l,al v. The State of Uttar Pradesh ... 

Court Fees Act, 1870, .«. 6-B. Ifiv-A). 12 and 28, Sch. II, Art. 
\7(iii)—Sale deed, if "an instrument securing properly" imder 
s. 7{iv-.4) — Suit seeking a declaration that ‘a sale deed was 
imauihorised, troid, illegal and ineffedpivc’ if involves ad- 
judging void or voidable as contemplated in s. l{iv-A ) — 
Applicability of s. Ifiv-A) to such suits — Finality under s. 12, 
if relates only to valuation alone or also covers the question 
of CO urt-feer— Omission of a revision under s. 6-B — Effect — 
Whether appellate court can demand- deficiency on plaint — 
If so, the effect of failure to comply. 

The expression “securing” in s. 7(iv-A) connotes making safe 
or certain and has tlie same connotation in relation to all things 
mentioned in the section, and consequently bears a similar con- 
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notation in relation to ‘‘other property^ iiaving such value . 
Therefore, a sale deed is “an instrument securing piopei .y 
within the meaning of s. 7(iv-A) of the Act. A suit seeking a 
relief for declaration that a sale deed was ‘unautnorised, void, 
illegal and ineffective’ involves /adjudging void or voidable the 
sale deed as contemplated by s. 7(iV'A) and therefore, such a 
suit falls squarely within the section and as such the provisions 
of Art. 17(iii) of Sch. 11 of the Act would not be attracted. 

The finality declared by s. 12 of the Act is limited only to 
the question of valuation, pure and simple and does not lelatc 
to the category under which a certain suit falls. Tlieretore, the 
finality w^ould not attach to a decision or order on the question 
of court-fees. Nor such a finality would arise because of the 
omission by the Chief Inspector of Stamps to file a revision 
under s. 6-B of the Act against the decision or order. 

Where the court-fees paid on the plaint was insufficicut (lie 
plaint would be invalid and therefore the appellate court has 
to determine the validity of the plaint; and where the ap|)ellate 
court finds that there was a deficiency, it has power under s. 
28 of the Act to direct the payment of the deficient court-fee. 

Kunj Behari Lai v. Sagun Chand and others (,F. B.) ... 

— (Vll of 1870) as amended in its application to U. P.., 

sub'ss^ (iv)(a!), (iv-A) a.nd (iv-B)(b) of s. 7 — for injunction 
based on alleged invalidity of Acts imposing cess and pur- 
chase tax on sugarcane — Court-fee payable on. 

In a suit for injunction restraining the Government from 
realising sugarcane cess and purchase tax on the alleged invali- 
dity of the Acts imposing them, it could not be said that those 
Acts were, ‘instruments’ within the meaning and for the purpos- 
es of court-fee under s. l{iv-A) of the Court Fees Act. It could 
not be placed under s. {iv){a) either because it was not a suit 

for declaration with the consequential relief of injunction. 

The suit would come within and be liable to payment of court- 
fee under s. l{ivS){b) of the Act. 

Vishnu Fratap Sugar Works (F.) Ltd. v. Chief Inspector 
of Stamps, U. F. 

Defence of India Act, 1939, s, 19(l)(]f) and Constitution of 
Indidj Art. l$6— Appeal to High Court ' against order of arhi- 
trator^Special leave against the High Court’s decision can 
be granted. 

In deciding an appeal under s. 19(1)(/) of the nefciice of 
India Act, 1939, against an order of an arbitrator, the Higfi 
Couit functions as a *Court’ and not as a designated person 
^d the decision by the High Court is a ‘determination’. 
Hence, it is within the competence of the Supreme Court to 
grant special leave under Art. 136 of the Constitution against 
such a decision. 

The (^Hector, Varanasi t;. Gauri Shanker Misra and 
others 


FMimmt A Coparcener of joint land otvning a house excl 
stvely and nommg water therefrom on coparcenary Imd^ 
can claim easementary right—His right if ^ as of righf. 
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. Wiicrc d pci sou owiiiBg a house exclusively flowed water 
Lherwf on a land oivned by several persons including himself 
and a dispute having arisen he filed a suit among others claim- 
ing a right of easement of flow water on the coparcenery land 
he}d, that he could claim the easement right ‘as of right’ not- 
lidthstanding that he was one of the owners of the ^fviertt tene- 
ment. 

Maliaraj Singh v. Baljit Singh 

Fatal Accidents Act, 1855, s. l-A— Damages Conditions for the 
award of~Deceascd not earning wages at the time of death 
— Considerations for and determination of damages in such 
a case. 

The damages that are allowed under the Act are for the loss 
of the pecuniai 7 benefits which the plaintiff would have got from 
the deceased if the latter had not died. In estimating the loss, 
the of tlie deceased, his expectation of life; the condition 
of his health, his habits etc. are relevant considerations for as- 
certaining his earning capacity.' Damages by way of solatium 
is, hoivever, not contemplated. 

It is not a condition precedent for the award of damages that 
the deceased should have been earning an income on the date 
of death. Nor need there be specific evidence of pecuniary ad- 
vantage actually derived, even prospective loss can be taken in- 
to account. 

Thus the quantum of damages, circumstances of family, de- 
ceased’s position in the family, his mental and physical equip- 
ment, his age as well as the age of the claimant, standard of liv- 
ing of the family arc the necessary considerations. 

Shiv Prasad Gupta Agarwal v. S. M. Sabir Zaidi 
General Rules (Criminal), 1957, r. 6— An Advocate— If can 
‘act’ on a mere memorandum of appearance in a criminal 
case. . 

Under r. 6 of the General Rules (Criminal), 1957, an advocate 
may act on behull. of a party in a district criminal court merely 
on his filing a memoranduni of appearance. It is not necessary 
for him to file a vakalatnama. A pleader or a Mukhtar, how- 
ever, is required to file a xmkalatnama. 

Lai Singh ^rd others v. State 

Hindu Law — Suit by or against Karta — Whether binds copar- 
ceners — Family settlement by life-owner for her and on behalf 
of minor reitersioner, where she is not the natural guardian 
and contracts to enlarge the life-estate at the cost of the rever- 
sioner, — Whether binds the minor. 

According to the principles of Hiqdu Law, a Karta, parti- 
cularly, the father under the Mitakshara School of Hindu Law 
can sue and be sued in his own^name in respect of rights and 
interests of the joint Hindu family or in respect of transact!^ 
entered into in his own name. Such a decision would bind 
the coparceners and they cannot reagitate the same matter by a 
fresh suit. 
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A familv settlement entered into by a limited owner for her 
and on behalf of the minor coparcener would not bind' the 
latter where she was not the natural guardian of the minor and 
the settlement purported to enlarge the life-estate at the cost oi 
the reversionary interest. - 

Ramesh Chandra v. Musaimiiat Mahadevi and aiiotlier 

Hindu Succession Act, 1956, s. 14:{l)— Nature of Hindu widow s 
interest in joint family property — Widoxo\s of ahena- 

iion of suck property. 

The interest to which a Hindu widow became entitled on 
the death of her husband under s. 3(2) of tlie Hindu Women 
Right to Property Act 1937, in the property of the joint famih’ 
was indisputably her “property” within the meaning of s. 14 
of Act 30 of 1956, and when she became “full owner” of that 
property she acquired a right unlimited in point of user and 
duration and uninhibited in point of disposition. 

Held, that a male member of a Plindu family go\’enied by 
the Benares School of Hindu Law ' is undoubtedly subject to 
restrictions qua alienation of his interest in the joint family 
property but a widow acquiring an interest in that property 
by virtue of the Hindu Succession Act is not subject to any such 
restrictions. . ' 


Sukh Ram and another v. Gauri Shanker and another 
Indian Evidence Act, 1872, s, 9 — Identification parade — Idea and 

purpose of — 

indentifleation Evidence— Standard, of judging— Identification 
of accused arrested on spot and accused arrested long after the 
crime— Evidentary value of;— Investigation by S. 0. who took 
active part in the raid — Effect of. 

The whole id^ of a test of identification pai'ade is that wit- 
nesses who claim to have seen the culprits at the time of the 
o^urrence are to identify them, from midst of other persons 
witliout any extrinsic aid. The identification test is usually 
adopted during the investigation of a crime by the police, when 
the witnesses are interrogated for the first time and state that 
they had seen some persons committing the crime but do not 
know their names .and would be able to identify them if they 
wmuld see them again. The identification test is a check upon 
their veracity.' These proceedings are in the nature of tests 
and the courts regard them as facts which establish the identity 
of anything 'or person. The facts are to be proved according 
to law and in the absence of such proof the identification pro- 
ceedings are valueless. The fact if proved can be used both for 
purposes of corroboration as well as for contradiction. 

The standard of judging the. identification evidence of the 
persons arrested oir the spot would be qtiite different from the 
general identification normally held . ol- the culprits an-ested 
l^g after the cniBe In the latter case,- the witoesses are re- 
^ired t^identi^ the accused whom they saw committing the 
mme. Wr i.tettfieatxcm.:w^^^^ on numerous fac 

hVhi^pfi^ observation, distance, time, and 

I ght, etc. The result would also be affected if the identifica- 
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tion held long after the incident but in tlie case of arrest on 
the spot tlic identification would be directed mainly to test 
the credibility of the witness who actually helped or effected the 
arrest. In siitii a case, the attention of the witness would be 
solely goncentrated on the person arrested. If several culprits 
are arrested by difl’erent persons, it is not necessary that such a 
witness niust know about all the arrests. So, even if some mis- 
takes are committed in the identification of others, that would 
not detract from the value of evidence of such a \\ritness. For 
all these reasons, it would not be necessary to assess the value 
of such identification on the l)asis of the results of earlier iden- 
tifications held in respect of the persons not arrested on the 
spot. 

Tlie mere fact lliat the investigation was done by the Station 
Officer, who took active part in the raid,' was not sufficient to 
condemn the ' prosecution case outright, though certainly, it 
would have l)een advisable if the investigation had been done 
l)y some other independent agency. 

The State of U. P. re Jagiioo and another ... 

Income Tax (XI of). 1922, 4 — U, F. Encumbered Estates 

'Act 'XXV of) 19S4, s. 27 — Receipt of Emeumhered Estates 
Bond— Whether aniounts to receipt of money payable or 
receh^ed fher(nindep--~d[dxahiUty of. 

If commercial assets are received — l)c it under a consensual 
arrangement or operation of law— hv a .trader maintaining 
accounts on cash Irasis in satisfaction of an oldigation, income 
wliich is cm!)edded in the \'alue of the as.sets is deemed to be 
rec'eived; the receipi of income is not deferred till the asset is 
reali/ed in teians of cash or nioney. 

By issuing tlie Encambered Estates Bond to the creditor, 
the Governimcnt undertook a fresh obligation in substitution 
of the original liability of the debtor which thereupon stood 
extinguished. Tlnf Govern mem t had no doubt the right to 
recover the amounts due under the bond from the landlord 
fdebtor) Imt the Government did not on that account become 
agent of tlie landlord for payment of the debt: its liability to 
the holder of tiie bond being independent of its ability to rc- 
cover the same from tlie landlord. 

Acc'Oi'dingly, the receipt of the Encumbered Estates Bonds 
is tantamount to receipt of income in that very vear so as to be 
taxable in tlie following assessment year irrespective of the period 
of the realization 6f money in lieu of the same. 

Raja Mohan Raia Bahadur v. The Commissioner of 
Income-tax, U. P, .... , 

— — 2‘](h)(a)—Tax liability of partners of a ree:istercd 
firm — Tax assessed on or due from, one partner— Whether 
recoverable from another partner, 

T!ie contraclual obligations of a firm are no doubt enforce- 
able jointlv and severally against the partners but that prin- 
ciple or rule cannot be extendecl to their tax liability wdilclv is 
gfatutory and must b^ limited accordiiiglv. 
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Where assessment of a registered firm is made and the mcoiire 
. of each partner is assessed under s. 23(5)(fl) of the Income Tax 
Act, the tax assessed on or due from one partner cannot, 
being no pimdsion in the Act to that effect, be recovered frem 
any other partner. The provisions of s. 44 of the Act and the.^ 
cases thereon would be of no avail to assessments undei s. 
23(5){4 • 

The Income-tax Officer, Agra v, Radha Krishan 

Indian Limitation Act, 1908, 5 . l9~-Acknowledgnient of Debt 
Loan of RsJfiOO advanced by the plaintiff to the defendant 
in January, 1947 — Defendant executed, a receipt on 1st April, 
1948 in lieu of principal amount originally adtmiced-- 
Amount being still outstanding on 1st April, 1948 and there 
being no novation of contract either on 1st April, 1948 or on 
kt April, 1950 — Whether receipt amounts to valid acknowh 
edgment within 19 of the Act. 

Where, assuming that a loan of Rs.7,000 was made by the 
plaintiff to the defendant in January, 1947, and the defendant 
on 1st April, 1948, after paying Rs.700 as interest on the prin- 
cipal amount, executed a receipt in lieu of principal amount 
ori^nallv advanced in January, 1947, the amount being still 
outkanding on 1st April, 1948 and there being no novation of 
contract' either on 1st April, 1948 or on 1st April, 1950 (when 
the cause of action is said to have accrued) which had the effect 
of completely discharging the previous debt, and the receipt 
dated 1st April, 1948 says: 

, mublig 7,000 rupya jiske nisf 3,500 hote hain 
mahajan saheb mausoof se wasul pava aiir muaw^za pro 
note wasool paya lihaza raseed likh dia ki sanad rahe/' 

Held, on the assumptions indicated above being established 
the receipt- amount to a valid acknowledgment within the mean* 
ing of s. 19 of Limitation Act, 1908. 


There is no real inconsistency between CxOvind Singh v. Bijai 
Bahadur, Jamnnath^ v. Kn.' Girwar Singh and Gtilam 
Murtaza v,^ Mst, Faisrunnisan Bihi in i*espect of the position 
that a receipt may serve, other conditions being satisfied as an 
acknowledgment of the earlier debt and extend the limitation 
for vSiiit based on the earlier debt. 

Florence Misra tc Daulat Ram Rnchi Ram Chablani 
and others (F. B.) 

1908, Sch. I, Arts. 91 and 141 — Invalid alienation by a 

Hindu widow-— Suit by reversioner after death of widow 

Whether barred by 3 years' rule of limitation as to cancclla’- 
Uon of instruments. 


It is not necessary for a reversioner to seek declaration or cat 
cellation of an unauthorised or illegal alienation hv a Hind 
widow dunng her lifetime. It is open to him to wait till h 
death when the reversion vests in him and then to sue for tl 

Such a suit will be subje. 

of s'y?“„.2. it 


Page 


759 


8«i7 


i 

I 

i 


i 



iNi>EX 


Raniesh Chandra v, Musammat Mahadevi and another 

1908, Art, 164 — Application for setting aside ex parte 
decree where summons not duly served on defendant^Limir 
laiiofi for — Starting point of. 

The expression ‘knowledge of the decree* whence the limita- 
tion for the application for setting aside of the ex parte decree 
by a defendant not duly served with summons must be counted 
means the knowledge of the particular decree which is sought to 
be set aside and not merely some vague information that some 
decree had been passed against him. It is a question of fact 
in each case whether the information received by the defendant 
is sufficient to impute to him knowledge of the dea^ee within, 
the meaning of Art. 164 of the Limitation Act. 

Panna Lai v, Murari Lai 

Indian Penal Code, i860, ss. 300 and ni— Injury by pharsa— 
Sufficient in the ordinary course of nature to cause death— 
Case ^ .covered by cL 3 of s, 300 — Common^ intention—^ 
Liability of other accused under s. 302/34, L P, C, 

It is immaterial whether accused had an intention to cause 
the death of the deceased or not, for the injury by pharsa, 
which he caused, happening to be sufficient in the ordinary 
course of nature to cause death, his case is covered by cl. 3 of 
s, 300, L P. C. and he must be held guilty of the offence punish- 
able under s. 302, I. P. C, 

If the person wdin used the pharsa, himself did not intend to 
causi: the death, but still he has been held guiltv of the 
offence under s. 300, I. P, C., punishable under s. 302, I. P. C., 
the other two, who shared a common intention with him to 
cause that injury and which was in fact caused in furtherance 
of that intention, also have to be held guilty of that offence 
punishable under s. 302, I. P. C., with the aid of s. 34, I. P. C. 

Rati Pal and othei^s v. State 

— s, 307^ — Ingredients of the offence — Causing .of hurt by. 

gun — If necessarily raises a presumption of an intention to 
cause death — Causing of hurl — If material— Facts which the 
prosecution has to establish. 

An offence under s. 307, I. P. G. can be made out only when 
the accused fires the gun at the complainant with the intention 
to iiuirder him. Mere fact that a gun has been used for caus* 
ing injuries will not necessarily bring the case under s. 307. 
Tltere can l)e no presumption of intention to cause death be- 
cause firearm was used to cause hurt. 

The intention, however, may be established either from the 
nature of the act committed or from the surrounding circums- 
tances. The prosecution has to establish that the nature of 
injuries were such as w'as sufficient in the ordinary course of 
nature to cause death or imininentlv so dangerous as to cause 
death and fiirtltcr the intention or knowledge of the accused. If 
the intention is proved, the fact that no injury was caused, was 
immaterial. 

On tine facts of the case, held^ that no offence under s, 307 was 

made out. 


INDKS: 
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Bhagwandin and others v. The State 

Interim OndBi^Result of. 

It is well settled that an interim order merges in the final 
order and does not exist by itself. So the result brought about 
bv an interim order would be nort est in the eye of law ii toe 
final order grants no relief- The grant of interim relief w lien 
the petition was ultimately dismissed could not have the effect of 

postponing implementation of the order of’ compulsory retire 

ment. 

Shyam Lai v. The State of Uttar Pradesh and others ... 

Prevention of Cow Slaughter Act, 1955, (Act I of 1956)— 3 
and 8 — 5 . 3 — Word ''Slaughter meaning of. 


The word 'slaughter*, in s. 3 of Prevention of Cow Slaughter 
Act, 1955, does not mean merely killing or finishing life in the 
animal. It also covers the numerous incidental and necessary 
process for turning it into a state in which it can be used for 
purposes of food. These necessary processes in the case of a 
killed animal are skinning the dead body, dismembering its parts 
from the body and cutting the body into smaller pieces for 
being cooked. 


Bhondoo and others v. State 


Provident Fund Act, 1925, 5. 3(1)^ — The aforesaid amount can- 
not be deducted from the Provident Fund of the plaintiff. 

Interest — Cannot be allowed by way of damages for wrongful 
detention of money, 

S. 3(1) of the Provident Fund Act, 1925 gave complete protec- 
tion during the lifetime of the subscriber against tbc credito!' 
and also against the Government, thus the amount received as 
salary’ during the operation of stay order by the plaintilK, can- 
not be deducted fTom his provident fund in spite of the fact of 
his giving such undertaking before the Supreme Court and em“ 
bodied in the stay order. In the absence of any contract express 
or implied or any provision of law to justify atvard of iuter<‘sr. 
interest cannot be allowed by way of damages for wrongful detetr- 
tion of money. * 

Shyam Lai v. The State of Uttar Pradesh and others 

Represeutation^of the People Act, 1951, .s. 87 proviso, 100 ( 1 ) 
(5)— Corrupt practice— Cpm/.pi practice commitied by the 
rival candidate i.e,, respondent no, 10 xvko was set up by the 
returned candidate i,e,, respondent no. l—No allegation that 
• It was so committed xvith the consent of the returned candi^ 
4ate Presumption of consent cannot he inferred xviih regard 
to corriipt practice— Issue, regarding corrupt practire conn 
mined by respondent no, 10, not material 


In order that the election may be declared void on account 
ot a corrupt practice committed ' bv the rival candidate i c 
respondent no. 10 who was set up by the returned cimduhUv 
i.e. respondent no. 1. this corrupt practice must be declared 
to bav« beep cptnmitt'ed by him with the consent of tfr 
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leturned candidate or with the consent of his election ao-ent. 

Ihe mere fact that lespondeut no. 10 was set up by respondent 
no. 1 does not necessarily mean that any con-upt practice com- 
mitted by respondent no. 10 must have been committed by him 
with the consent of respondent no. 1 or latters’ election agent. 

There can be n'o presumption that respondent no. 10 was an 
agent with the consent of respondent no. 1 for the purpose of 
committing a corrupt practice. 

Ihe issue of corrupt practice, committed by respondent no. 

10' is not mtitcrial for the purpose of the case for even if it is 
found that the tdleged corrupt practice’ was committed by res- 
pondent no. 10 there being no allegation that it was com- 
mitted with the consent of respondent no. 1 no evidence would 
be allowed to be led that it was so. 

Krishna Behari v. Jitendra Bahadur Singh ... 535 

Res judicata — Fitiding given against a party in a litigation ■ 
xuhich terminated in his favour — Whether that finding 
operates as res judicata in a subsequent litigation— Find- 
ing in earlier suit not necessary for the disposal of that 
suit — Earlier finding does not constitute res judicata in a 
subsequent suit. 

A finding given against a party in a litigation which termi- 
nates in favour, of that party cannot operate as res judicata in 
a subsequent litigation in which arises a similar controversy. 

Where the earlier suit under s. 180 of the U. P. Tenancy 
Act was dismissed on the ground that the case put forth by 
the plaintiff-respondent that the defendants-appellants had taken 
possession as trespassers was incorrect and in fact the appel- 
lants were in possession in accordance with the deed Ex. A-3. If 
the Court even after coming to the abovementioned conclu- 
sion proceeded to dc'cide as to what would be the right of the 
appellants under the deed Ex. A-3 then certainly such a finding 
would not operate as res judicata in a' subsequent proceeding 
under s. 202 of Z. A. and L. R. Act between the same parties 
for the .simple reason that it was hardly necessary for that find- 
ing being recorded in tlie earlier suit. 

Held, whether or not the defendants-appellants have acquir- 
ed hereditary rights by virtue of their possession in accord- 
ance with the deed Ex. A-3 is open for decision, in this litigation 
under s. 202 of Z. A. and L. R. Act notwithstanding the find- 
ing recorded against them in the earlier suit under s. 180 of the 
U. P. Tenancy Act. 

Sital Din and others v. Deoki Nandan and others ... 679 

U. P, Agricultural Income Tax Act, 1948, ss. 2, 5 and 6— Agricul- 
tural income. — Assessment under s. 5, if to be on the actual 
realisation or on total rental demand — “Deemed to be the 
sum realised'’ in s. ^—Interpretation of — Income from nur- 
sery, agricultural income. 

The word 'deemed’ in the expression "deemed to be the sum 
realised” in s. 5 is used only in view of the deductions to be 
made from actual realisations. The word ‘deemed’ is not used 
in that section to negative the natural meaning of the words 


which ckarly indicate that the assessment must take place ^ 
the actual realisation mack and not on the demands made, i he 
word ^derived' used in the definition of agriculture m s. 2 also 
means actually derived and not notionally derived. 

Whetha' a nursery would be an agricultural operation wUl 
depend on whether it is maintained as an aid or necessary ad- 
junct to the primary process of agriculture carried on by a farm- 
er, or it is maintained and run as a business quite independently 
of agriculture. 

Maharaj Vibhuti Narain Singh v. The State of U. P. 

U. P. Civil Servicje (Judicial Branch) Rules, 1951, rn 21 and 
32 — Constitution of India, Arts. 233, 237 — Rules of Court, 
1952, Ch. llI-^Appointment of Munsif and the rules for the 
s%me, whether void and ineffective. 

There is nothing in law- or the facts made out in this case 
to sustain the objection that the U. P. Civil Service (Judicial 
Branch) Rules, 195Tand as such the appointment of a Munsii: 
ther(iunder or his promotion as a Civil Judge were void md in- 
effective; the position regarding diverse objections raised in 
that behalf being: (i) that the initial burden in a writ of quo 
warranto to establish the alleged invalidity or usurpation of 
oflSce lay on the petitioner; (ii) that the High Court for the 
purposes of Arts. 233 to 237 of the Constitution does not mean 
the whole Court and even if it were so it can not be held that 
the whole High Court was not consulted; (iii) that the impugn- 
ed rules being in respect of matters provided for both by Art. 
234 and Art 309 of the Constitution are valid because the power 
under both the Articles will concur to sustain their validity 
notwithstanding the non-mention therein of Art. 234, (iv) that 
the Public Service Commission was in fact consulted; (v) that 
Art. 234 is not amenable to the construction that the requi- 
site consultation has to be made for making the rules as well as 
for each individual - appointment. In so far as the objection 
in this behalf rests on the provision of r. 21 it is saved by r. 32(2); 
fvi) that there was nothing to substantiate the objection that the 
promotion of the Munsif to the post of Civil Judge was not 
made by the High Court. 

Farzand v. Mohan Singh and others 

U. P, ConsoMation Act, 1953, . 95 . 5, 49 and Code 

of Civil Procedure^ l908, 9 — Disputes relating to tenure- 

holdefs rights in respect of agricultural holding can he decid- 
ed by the Consolidation authorities — Relief claimed for possesr 
sion over proprietary rights in respect of certain Zamin dart 
villages— Who is entitled to compensation and rehabilitation 
amount— Dispute cannot be decided by the Consolidation 
authorities— Appeal from such dispute not hit by s, 5. 

Consolidation authorities are tribunals of limited jurisdic- 
tion. They are not courts or civil or revenue courts with the re- 
sult that they cannot adjudicate upon any matter in respect of 
Avbich there is no express provision permitting them to adjudi- 
cate upon. It is well settled that the bar to the jurisdiction of 
civil courts cannot be readily inferred and that their jurisdiction 
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can k. only by an express provision, or one from which 

1> . V'*V. "<-'«:ssary implication. S. 49 of 

U. 1. Loirsolidaiion ot Holdings Act btirs proceeding in a civil 
oi- revmum Ca.url onlv m respect of such matters whidi coi^ be 
adjuclicatetl upoti or have heat completely adjudicated upon 

xvhhV.'ar" r ‘""”i * not extend to matters 

vhtch a e bcvnnd tie purview or competence of the consolida- 
tion authorities to di-cule. ’oiiua 

;i'he luiutioii of the coiisoliilation authorities are limited to 
.kinding (Husiions relating to tenure. holder’s right only, that is, 
'''i ” I '»'■ •vo dm'.v or axstimis in re.spect of agricttl- 

tuial holdings and iieyond tlii.s they can decide nothing. Consoli- 
dation autiioiitiC'. ate not competent to decide question of pro- 
pnetonslup. ‘ ^ 

1 he rcliel in the present case is lor possession over proprietary 
lights 111 res{K'ct_of certain Zamindari villages. Admittedly these 
rights mnv vest in the Stale of U. P., but dearlv one of the parties 
to this liligalion :s entitled to the compensation and the rehabi- 
lilaiion amounts in respect of these villages. As to who is en- 
iilleii to (•omperis.iiion and rehabilimtion arnonnts cannot be de- 
ifinnucti l>y tlu? rniisoli(l;{t Jon authorities and as such this appeal 
neithei can be stay'd nor lias alKited under the provisions of s 
ol the Act. 

Svctl Ashfaq Husain and others v. Waqf Alai Nafs and 
Alai Atilad and Alai Aval through Smt. Zahida 
KhaUKin 

— ^ .V. .*r^t)(ii) S'lth-cl, fii) of cl. (c) /)/ s'. ,4, docs nol 

pmhihh .sale of the entire holding. 

Suhcl. fii) of d. (c) of s. n of the TJ. P. Consolidation of 
Holdings Act. 19.5.1, as it stood after the amendment by U. P. 
Act VHI of KKi.l. docs not prohibit sale of the entire holdino-. 
I'he words nsc'd in stibcl. (if) are: ” 

“Any part of his holding.” 

The entire holding cannot be dc.scrihed as a part of the 
liolding. 

Ram Rehari Shukla v. Munna Lai Slnikla and others 

, 19.5,“). .V. Scope— .pMetit of the poveis of appellate 

nnthority- -Code of Civil Procedure, 1908, O. XLI, r. .1,1— 
Principle drdticiblc from— Principle applicable to appellate 
anthoritics under the U. P. Consolidation of Holdings .del. 

S. 12 of the U. P. Consolidation of Holdings Act, as it stood 
prior to its amendment bv U._ P. .yt Adll of 1963, in effect 
provides that malter.s to he rai.sccl in proceedings under ss. 7 
to 10 of the Act can be raised in proceedings under s. 12 provid- 
ed the cause of action for them did not exist when proceeding 
under ss. 7 to 10 were sttirted or tvere in progress. 

It is well-settled that once the matter is taken in appeal, 
the whole case is reopened and the powers of the appellate 
authority are identical with that of original anthority. 

3 HC (n.R)— it)72-s. 
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Though the provisions of the 0>de of Civil Procedure do 
not as such apply to proceedings under the U. F. Consolida- 
tion of Holdings Act, nonetheless, the principle deducible from 
O. XLI, r. 33, C. P. C. can be applied to the^ appellate juris- 
diction under the provisions of the U. ?• Consolidation of Hold- 
ings Act. 

Smt. Raj Kunwari v. Deputy Director of Consolidation, 
U. F., Lucknow and others 

Ss, 12 and 21 md U. P. Consolidation of Holdings Rules, 

$4^Procee dings under s. 12 of the Act — Nature of~Can- 
not be regarded as summary or mutation proceedings. 

There is no warrant for the proposition that the Legislature 
considered the proceedings under s. 21 of the Act as deter- 
minative of the question of title or of questions involving 
rights to Sirdari, Adhivasi and Asami rights, hence it provided 
for an appeal, while proceedings under s. 12 of the Act were 
regarded merely as summary proceedings in the nature of mere 
mutation proceedings under the Land Revenue Act inasmuch 
as r. 34 from the very inception of the Act provided for an 
appeal from the order of the Consolidation OflBicer. 

— Ss, 23, 20 and 12 — Objections which could be filed under 

s. 12 cannot be filed under s. 20. 

Any argument based on the effect of s. 23 does not establisli 
that s. 20 permits filing of objections of similar nature which 
could be filed under s. 12 of the Act. 


— ^ — — Ss. 23(2) and $8(2)— 'Confirmation of statement of propo- 
sals under s. 23(2) — Correction of clerical error cam he done 
at any time under s- 38(2) before notification. 

In any case it is always open under sub-s. (2) of $. 38 of the 
Act^ to the Consolidation Officer or Settlement Officer (Consoli- 
dation) to correct a clerical error apparent on the face of the 
record in any document prepared under any provision of the 
Act. This can be done even though the statement of proposals 
achieves confirmation under s. 23(2) of the Act. The power 
under (2) of s. 38 can be exercised at any time before 
the notification under s. 52 is issued. 


Sita and others u. The State of U. P. and others 

— — , s. 23 — Constitution of India — Confirmation of state* 
ment of proposals-— Whether prechides exercise of writ juris* 

diction. 

The confirmation of the statement of proposal under s. 23 
of ^ the Consolidation of Holdings Act does not deprive the 
High Court of its powers under Art. 226 of the Constitution: 
the actual exercise of that power, however, remaining a diffe 
rent matter dependant on the fact and circumstances of each 
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other (F. B.) 
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n. 3/(a), 40 and l-j—De^ence open lo returned candidate— 
Can prove that certain voles should have been counted in 
his favour. 

According to r. read witli x. 40, the returned candi- 

date can take any deience to show that he has been validly 
elected. 1 Ic can allegro and prove that certain votes should 
have been counted in his favour. R. 43 also places no limita- 
tion on the jurisdiction ol: the Judge. 

Sch, 11, Instruction 1(5 ) — “Exhausted paper ' — When ballot 

paper is not an “Exhausted paper". 

Wheie a thiid picieieuce was recorded on a ballot paper in 
favour of a continuing candidate while the second preference 
was for a candidate who had been eliminated at one stage 
held, that such a ballot-paper will not be an “exhausted papen" 

Dhara Singh v. I'fae District judge, Meerut 

U. P. Municipalities Act, 1916, s. 47-/1 (l)(a)— Resignation 
within computation of the period— Resignation, when takes 
ejject— Expressions ‘of' or ‘from’ if make a difference. 

Where a .statute requires an act to be done within a speci- 
lied ixeriod of a certain date, the period commences from the 
date immediately next after the date. The use of expressions 
•from’ and ‘of in the context bring about no real HifFpr p n<-» 
Under s. 47-A(l)(a) the President is entitled to a dear period 
of three days imiuedialidv following the day on which he 
received the coumuiuicaiion of the ptessiug of the motion of 
no-confidence. 

Shamshuddin v. Dr. B. N. Sareen and others 

- — — , sub-ss. (3) and (5) of s. 81- A — No-confidence motion 
against President of the Municipal Board — Period of 7 clear 
(&ys of notice and not earlier than 30 days for convening 
meeting — How to be computed — Power of Presiding Officer 
to adjourn meeting fixed— Whether exercisable before or 
without actual meeting. 

The period of 7 dear days of notice of the meeting for con- 
sidering no<onridence motion is, as provided expressly by s. 
87-A(3) of the Municipalities Act, itself, to be computed firom 
the date of the dispatch and not receipt of the registered notice. 

It is no donbt true that in the cxpre.ssioii “not less than thirty 
days” both the terminal days have to be excluded but the force 
of the expression "not earlier than thirty days” is not the same 
and it (the latter expression) means that it should not be the 
29th (lay but there is nothing to .show that the expression ex- 
cludes the .30th day from the computation. Accordingly, 
where notice of "no confidence” motion was delivered to the 
Di.strici Magistrau; on 2r)th October, and the date fixed for the 
meeting was 2.5th Novtmibcr, the interval cannot be said to be 
earlier than .30 days so as to amount to a breach of the provi- 
sion in that behalf made by s. 87-A(3) of the Municipalities Act. 

Tlie power of adjournment vested in the Presiding Officer 
under s. 87-A(5) of the Municipalities Act may be exercised in 
advance and before or without the actual meeting. 
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Jai Gharan Lai Anal v. The State of U. P. and otiieis 

^ s. 128(l)(A:fn') — Rutes under, reterminal fax by Miinicipal 

Board of Saharanpur, Sch. B, Item 2 — Indian 1 rarinoays At I 
(XI of), 1886, sub-ss, (5) and (6) of s. 3 — Indian Railways Act 
(I of sub’SS. (II and (4) of s, 3-~-Sliahadara (D^ 

Saharanpur Light Railway Co. Ltd., whether exeinpi jujiii 
terminai tax iniposed by Municipal Board, Sa Juiranpui . 

The Shahadara (Delhi) Saharanpur Light Railwa) Co. Ltd., 
which had been registered under the li’amways Act and to 
which the Railways Act (except s/ 135 thereoi:) had been extend 
ed to apply is a ‘railway’ within the meaning and lor tlic j)ui 
poses of exemption from payment of terminal tax under iteni 
2 of Sch. B of the Rules framed by the Municipal Board of 
Saharanpur under the Municipalities Act. 

The Shahadara (Delhi) Saharanpur Light Railway Co. 
Ltd. V. The Municipal Board, Saharanpur and au 
other 

U. P. Muslim Waqfs Act, 1960, 71, 5. 72il)^and Code of Civil 

Procedure^ 1908, 0. XXXI K — Stay — Jurisdiction of I'ribunul 
to grant stay. 


Constitution of India (1950), Art. 226 — Interference under— 

If the Tribunal has not acted in excess of its fitrisdicHon. 

S. 71 provides that the mere pendency of a dispute, <:|U(‘S 
tion or matter before a Tribunal will not have tlie effect of stav- 
ing or suspending any proceedings before tlie Board. It follows 
that if the Tribunal finds some good cause for suspending 
proceedings before the Board, it can do so under the provisions 
of O. XXXIX of the Code of Civil Procedure. The jurisdic- 
tion of the Tribunal to grant the stay under the Code of Civil 
Procedure is not barred, though the Tribunal will not exercise 
that jurisdiction and grant the stay only on tlie ground that a 
dispute has arisen before it in the matter. 

If a Tribunal has jurisdiction, it has jurisdiction to pass an 
order rightly or wrongly and the High Court will not interfere 
under Art. 226 of the Constitution, if the Tribunal has not acted 
in excess of its jurisdiction. 

The U. P, Shia Central Board of Waqf, Lucknow v. 

Nawab Sultan Ali Khan and another ... 


U. P. Nagaf Mahapalika AdhM^ 1959, .v.v, 106, 107, f08. 

b7T{f}— Officiating or temporary appointments on the 
posts created under s. 106— S. 108 apply— Ss. 107, 577(B) and 
r. 15 of the U. P. Nagar Mahapalika Sewa NiyamawaU, 1962 
do not apply to such appointment— Procedure under s. 107 
has to be followed in case of permanent appointments. 
Alternative remedy- Right to get an order reviewed by the 
same authprity-Relief under s. 537(3) of U. P. Nagar Malnv 
pauka Adhiniyam, 1959, ‘—If alternative remedy. 

S. 108 of the U. P. Nagar Mahapalika Adhiniyam, 1950 is 
mdependant of s. d07. While s. 1 Of relates to the permanent 
appointments to the posts, s. 108 relates to officiating and tem- 
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poraiy appuiiiLiiuaii!,. Cl. U) ol s. hTt doc.s not deal with such 
appointments. -S. ol. the .Vdhiniyam should be read alono- 

with .S.S. 1(H>, !d7 ;tnd 108 oi: the .\dltiniy;im and taking them 
as a whole it would appear that in ca.se oi servants of the Maha- 
palikii wlio loine o\ei to it liom tile Municipal Board, Improve- 
ment I'nist, Devi'lopineut Bottrd or the local authority, the 
procedure under s. 107 lia.s to he lollowetl only in cases where 
tliey Intve to he appointed pernuincntly to the new posts 
created iitidet s. 10t> and not imnporarily to w'hich a. 108 applies. 

//(.'/</, .ts the petitioner was appointed temporarily on the 
po.si ()i Sahayak .Xagar .Vtiltikari, ,s. 108 of the Adhiniyam 
applied to hitn atid not s. I07, .s. 577(f) or r. 15 of the U. P. 

Nagai Mtihtipttlika .Sew.t iNiyanitiwali, 11)62. 

rite reliel tinder .s. .'kop'!) of the Adhiniyam is only a di,s- 
cietioinuy reliel given to tlie Malmpaiika or any other person 
who may like to make any tepre.seiitatiou to get the order 
reviewed by tim State Covenmiein. A right to get an order 
reviewed by the .stune am hot it y is not an absolute'' right but is 
a very limited right ttiid it cannot lie .said that it is a remedy 
alternative to one piovided under Art. 266 of the Constitution. 

liaii .Sli.mk<‘r Shtirma u. The .State of U. P. ... 579 

U. P. Paiiciiayat Raj Act, iol7. .s.v. 2i.v.\), or)(i)(g) and 96-.I-- 
Dclagalion oj it.^ jiau'i'r hy Slah: (iovrniiinnit \mdcr s. 95(1) 

(g) lo Siih I iii'i.sioinil ()fji(<'r~AddUionul Sub-Divisional 
Offirer not int laded h\ viriae of ,v. 2(.v.v ) — Older under s. 95 
il)(g) by .Iddilioiial Sub-Divi.sional Officer is nullity — Order 
does not attain a)i\ liiglier status eai'.ii xvhen confirined in 
affpeal. 

XotificalioH no. MHa /' X.\'.\7// — .50 .‘i?. dated \9th December, 

1958. 

By notilicution no. Ths;! I7X.\.\II1--T^ dated 19th Decem- 
ber, 19,58, the Stiiii' Covcrimient in exercise of its powers under 
s. 96-A, deh'gated its ixnvt'r to itikt: ticlion under cl. (g) of sub- 
s. (1) of .s. 95 of the A<t to the “.Sub-Divisional Officer” subject 
to appeal befoie the Distiict Mtigistratc. 

Helil, .Additioind ,Sub Divi.siontil Officer Is not included by 
virtue of s, 2{.v.v) of tiie ,\ct ami oi tier passed by him under s. 

9.5(l)tg) is millity. 

.An oitler passed withotti jurisdiction is ;i mere nullity and 
it docs not attain .my higher sttilus simply beeaxtse an appeal 
is preferred from it and it is conlirmed in appeal. It may be 
that the apjadlatc Court in disjxosing of an appeal has the same 
powers whidi the trial Couit po.sse.sses in re.spect of a matter. 

It nitty also he that the pendency of an appeal is tantamount 
to the petidemy of original proceedings in an ttppellate Court. 

District Mtigistratc. Cmiao and others v. Paras Nath 

Shukla ... ... ... 124 

U. P. Sales Tax Act. 1948. s. 2l/i) — ‘Valunble consideration ’ — 

Meaning of — Whether ultra vires — If it covers bullion given 
for ready made ornaments — Nature of the transaction. 
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The words “valuable consideration” which do not had place 
iu the definition of ‘sale’ in the Sales of Goods Act ttum be 
held to be ultra vires the scope of the State Legislature. These 
words, at least, can be interpreted, on the basis of the rule oi 
ejusdem generis to mean payment by cheque, bills or exchange 
or any such other negotiable instruments. Thus where bullion 
is given in exchange for ready made ornaments, the transaction 
would not be sale but an exchange or barter. 

Sales Tax Commissioner, U. P. u. Ram Kumar 
Agarwal 

U. P. Sales Tax Act, (XF of) 1948, s. S-A— Notification no. 903/ 
X— Whether ‘safety razoF falls within the purview of item no. 
6 of the said notification viz. ‘Cosmetics and Toilet requi- 
sites’. 

Safety razor does not fall within the purview of the expres- 
sion ‘Cosmetics and Toilet requisites’ useii in item no. 6 of the 
notification made under s. 3-A of the U. P. Sales Tax Act and 
is not taxable as such at the higher rate. 

Plastic Products Ltd., Kamla Tower, Kanpur v. The 
Commissioner, Sales Tax, U. P. 

— ss. 11(1), 21 and 7 — Rule -Appellate Court re- 

manding case to Sales Tax Officer — His power to include a 
turnover under s. 21. 

Where in an appeal the assessment is set aside and the case is 
remanded with direction for re-assessment, the Sales Tax Officn 
acquires all the powers available to him under s. 7 and r. 4(f)) 
in relation to original assessment. In such circumstance tlic 
assessment continued pending. S. 21 will apply only if the 
assessment has already been completed and became final. There- 
fore, in the absence of such finality the Sales Tax Officer cannot 
take action under s. 21. 


D. S. Bist and 
Tax 


Sons 


The Commissioner of Sales 
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P. (Temporary) Control of Rent and Eviction Act, III of 
1947, ss. 2(d) and 'B— Permission granted by an authority other 
than District Magistrate— No evidence that he was authorised 
by District Magistrate— Presumption of such authorisation — ii 
can be made— Indian Evidence Act, 1872, s. 114(e). 

Xotke— Service by post— Notice under s. 106, Transfer o- 
Property Act sent by post— Presumption of service— Endorse 
ment of refusal by postman— Proof of correctness of— Plea of— 
Waiver— When not to be allowed— Transfer of Property Act. 
1882, ss. 106 and US^— General Clauses Act, 1897, s. 27. 

'niCTc is a presumption that judicial or official acts have been 
regularly perfomed under s. 114(c), Evidence Act. Where the 
authority granting the permission was not disputed in the 
pleadings, nw in the earlier proceeding for granting of permis- 
sion, heM that the presumption may be drawn that there was 
authorisation as contemplated under s. 2(<^ of the Act. 

harden of proving it lies on the plaintifl 
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WhcroNcr a ronimunication is sent by post there is presump- 
tion of its <liu- dcli\-erv and where returned with the endorse- 
ment 'refused’ there will be a presumption of tender by postal 
authority, not wit list andino- that the postman was not produced. 

Where ;i plea of waiver was neither taken nor was an issue 
framed it was disallowed in appeal. 

Munshi Lai and others y. Nasir ... ... 49 

— , 1047, s. 3 — Code of Ciriil Procedure (Act V of) 1908, s. 151 

and O. 41, n B— -Permission for ejectment of tenant given 
after the passing hut before the knondedge of stav order— 
Whether valid. 

An order of slay in an ( xccution matter is in the nature of 
a prohibitoi y order addressed to the execution court and as such 
takes effect front the tintc it <omes to the kirowledge of that 
court. It docs not till then affect or deprive the court of its 
jurisdiction to proceed with the execution. It is, however, 
open to the court to take such action in the manner as may be 
required in the interest of justice in its inherent jurisdiction 
under s. 151 of the Code .after the stay order comes to its 
knowledge. 

What is true of execution proceedings applies with greater 
force where the stay order iias been passed in the proceedings 
for transfer of the case. .tVt C( irdingly where the permission for 
ejectment of the tenant w:is granted tinder s. 3 of the U. P. 

Control of Rent and Eviction .\ct after the passing but before 
the knowledge of the stay order by the District Magistrate, the 
permission is not a nullity and the .suit based on "the same is 
good and effective. 

[The petition may he different and not governed by the 
above rule (ns to which no opinion was expre^d in this case) 
where the .stav order is made for ministerial officers c.g., re- 
quiring a bailiff not to sell]. ' 

Mnlraj v. Minii Raghunathji Maharaj ... ... 412 

U. P. Tenancy Act, 1939. AS. 29 and 30 — ^Usar land given 
by Zaniindar to appellant through unregistered deed, dated 
\7th December, 1929 — Appellant found in possession since 
Mth Dccciiiber, 1929 — S. 30 does not apply — Appellant ac- 
quired hereditary rights under s. 29. 

Where the Zamindar gave I Tsar land by unregistered deed 
Ex. A-3, dated l7th December, 1929, to the appellants with 
liberty to use it a.s pasture laud or to plant trees on it or bring 
it under cultivation on condition that in case they brought 
it under ailtivation they ivnuld be liable to pay_ rent accord- 
ing to the quality of the land, the appellants bein.g found in 
possession of the land ever since December, 1929. 

Held, s. 29 of the U. P. Tenancy Act applied to confer here- 
ditary rights on the appellants the moment it is found that s. 

.30 had no application. 
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Sital Din and others v. Deoki Nandan and otiiers 

The U. P. Town Areas Act, 1914, s. S—Declaratmi under s. 
Sn)— Nature of—Opport.unity to residents of the locality to 
oppose, not necessary — Such declaration is conclusive piooj 
that particular area is not an agricultural village. 

A dedaration by the State Government under sub- s. (1) ol' 
s. 3 of the U. P. Town Areas Act, 1914, declaring patticular area 
to be a Town Area is conclusive proof, according to .sub-s._ (2) 
of s. 3, of its decision that particular area is not an agricul- 
tural village. Such a declaration is of administrative nulure. 
Since the decision is of administrative nature, it is not necessary 
for the State Government to give an opportunity to residents 
of the locality to oppose such a proposal, S. 3 of the .Ad is 


The Tulsipur Sugar. Couipany Ltd. v. Tlic Notified 
Area ComxBXttee, TulsipLir ^ 

U. P. Zamindari Abolition and Land Reforms Act, 1950, lAa 
I of 1951), 5. W(b)—Entry as sub4(m.ant—}V lie IhcdY 
to that of 'recorded occupant' and confers Adhivasi rights--- 
Entry of sub-tenancy over a portion of lariel—Wh ether 
Adhivasi right limited to that portion — Proof of subdenaney 
over whole plot — Whether permissible, 

A person whose name is recorded in the column of sub-teu - 
ants in the khasra or khatauni of 1356 F. without there be- 
ing any one else recorded as q/ibiz or dawedar qahiz in the 
icinarks column would be a recorded occupant and entitled as 
such to Adhivasi rights under s. 20(5) of the Zamindari Abo 
lition and Land Reforms Act. 


The decision of the Full Bench in the case of Ram IJnhir 
Singh V. Babu Sukhu Rain is not a good law in view of tlie 
Snpx'eme Court decisions in the case of The Upper Canges 
Sugar Mills Ltd. v. KhaUbtibRahman and A m ha Prasad v. 
Mahhoob Ali Shah. 

Where a person is recorded as sub-tenant of a portion of 
tlie plot, he would become Adhivasi of only that portion of 
^he plot and it is not open to him for the purposes of s. 20(5) 
of the Act to prove that he was s.ub-tenant of the whole plot. 

Chobey Sunder Lai Sonu alias Sonpal and aiiothe! 

(F. B.) 

2 1(1) (h), 157(1), and 202 (as amended) — 'Landholder*- 
Who is^Whetker the person who instituted the suit under s. 
202 or person who was landholder on material dates^If 
should be disabled person as contemplated under sub-s. IT) of' 
s, 157 on the date of vesting — Applicability of the pfOvisto^'fi , 

For the purposes of s. 2ia)(h) of the Act the landholder* is 
the person who was the landholder on the date of vesting. 

This prov^^^^ a tenant or a sub-tenant or an 

wcupant as the case may be, where the landholder belong<*d 
to one or more classes mentioned in su1>s. H) of s. 1.^)7 of the 
Act, both on the date of letting or occupation and on the 9(h 
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April I lie question of the disability of the landholder 

who Ides the suit <locs not require any consideration. Even 
it the disahility may have cc^ased, he continued to be landhold- 
er on tile date ot vesting* 

Hasina Bihi and others e. Ram Din and another 

, A. i::;(i)(h)— it7/cr/ o/ Us dekUon by s. 6 of U. P. L(^nd 

Rjdorms (Amnulmaii) Act. XX of 1954 and by ,v. 3 of Act 
XI lit oj VJ.iil -^I ransfem: hrronies bhiunidhar' — Enforcer 
iticni o/ his rii^his to com j)cnsaiion and fehahililation brunts 
I com \sf July. 1952, ^ ^ 

llie impac t of cl (b) of s, 23(1) of the Act on the transfer 
made atU'r 7di Jniy, 1919 is that though the transferee by reason 
of such transfer heconu's the intermediary and a hhumidhar 
under s. 18. it bars lerogidiion of his rights as such bhtmu 
dliar for a,ny of the purpose.s of the Act whatsoever. Instead, 
as a lesult of the daauing provision in^ the clause, the trans- 
feror coniimu'S to have those rights notwithstanding the trans- 
fer. 

As a result of tlu' deUl:ion of cl. (b) as from 10th October, 
1951 tin- bar against recognition is removed and the trans- 
feree can enforce his riglits as from that date. The deletion 
of cl. (5) bv Act XX of 195'} was, however, prospective. There- 
fore, for the period hetwc‘en 1st July, 19.52 and lOth October, 
195‘! the riglits of the transferee under the Act such as the right 
of compensation and r<‘habiIitation grant, would still not be 
recognised. To remove this difficultv the Legislature bv s. 3 
of the Amcmdment Act. 195fi made the deletion of cl. (b) re- 
trospective from liu' date of tlie commencement of the Act with 
regard to tlie right of the transferee to compensation and re- 
habilitation grant. 

.Smt. Kalawati v. Bisheslrwar 

U* P* Zamindar’s Dobt Rediictlcm Ret* fXF) of 1953, .sx 3 and 
4 Charrr bv a decree in a suit on prommory note — Whe- 
ther a secured debt liable to rrducti07h 
A del>t securc'd l>v a charge rvill he a secured debt for the 
ptirposc's of tlie Zamindar’s Debt Reduction Act provided the 
charge uas there since* before the* date of the suit. Accordingly 
wheae tiu* dec ree in a suit on promissorv note created a charge 
on certain villages belonging to the^ ludgment-debtor, 
not in (execution proceedings lie considered to be a secured debt 
liable to reduction within the meaning and for the purposes 
of ss. 3 and 4 of the Act. 

Raghiira| Singh tK Murari Lall and others — 
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CRIMINAL REYISION 

Before Mr. Justice Takru and Mr. Justice Dwivedi 


LAL. SINGH AND OTHERS 


SrATK 


Applicants, 


28 . 


Opposite-party. 


General Rules (Criminal), 1957, r. (i~An Advocate— If an 

’act' on a mere memorandum of appearance in a criminal 

case. 

Under r. 6 of the General Rules (Criminal), 1957, an advoca e 
may act on l)ehalf of a party in a district criminal court merely 
on his filing a memorandum of appearance. It is not necessary 
for him to file a vakalatnama. A pleader or a Mukhtar, how- 
ever, is required to file a vakalatnama. 

Criminal Revision No. 1934 of 1963 against the judg- 
ment and order of Kailash Nath Endley, Ilnd Temp. 
Civil and Scssion.s judge, Etah, in Criminal Revision 
No. 27 of 1963, decided on 19th November, 1963. 

Keshat! Sahai, for the Applicant. 

Deputy Government Advocate, Gopi Nath Kunzru, 
and J. Sxmrup, for the Opposite-Party. 

'Ehe following judgment of the Court was delivereci 
by — 

Dwivedi, J.: — ^This ca.se comes to us on reference by 
a learned single Judge. . 

One Durbin Kingh wa.s an accused in a criminal case. 
He absconded. Step.s were taken against him under s.s. 
87 and 88 of the Code of Criminal Procedure. Some 
cattle and other things were attached. The applicants, 
Eal Singh and others, preferred a claim under _sub-s. 


2 


THE INDIAN LAW REPORTS 


[1967 

1966 (6-A) of s. 88 to the attachment of two bullocks, two she- 

lal Singh buffaloes and two calves. The claim was made in writ- 
STA'k The claim was signed not by the applicants but 

DwivSirj counsel, Sri Ram Sanehi Misra. vSri Ram 

Sanehi Misra is an advocate. He filed a memorandum 
_ , of appearance, and not a vakalatnama. The memoran- 
dum of appearance showecNtthat he was appearing on 
behalf of Lai Singh. The other apjilicants are his bro- 
thers. The claim was entertained by the Magistrate. 
The oral evidence of the parties was recorded. The 
claim was, however, not decided on merits. The 
Magistrate dismissed it summarily on a technical gxound 
that without a vakalatnama Sri Ram Sanehi Misra could 
not act and file the claim on behalf of the applicants. 
His order was maintained in revision by the Se.ssions 
Judge, EtaK ‘ • -. j 


The reason given by the Magistrate does not appeal 
to our sense of justice. It can hardly justify the sum- 
mary dismissal of the claim on the conclusion of tli<‘ 
enquiry. We are surprised that the learned Sessions 
Judge has upheld the Magistrate’s reasoning. The 
claim was preferred on 6th November, 1962. It is not 
clear from the order-sheet maintained by the Magistrate 
that Lai Singh wa. present when Sri RaL Sanehf 
hied the claim m the court of the Magistrate. How- 
ever, on 16th November, 1962, Lai Singh and his conn- 
sel were present m Court. An application for relea.sc 
0 the bullocks and she-buffaloes from the cattle pound 
^ urmg t e pendency of the claim was made on that day. 
It was .supported by an affidavit of Lai Singh. Lai 

S oral evidence lo establish his claim on 

subsequent dates. His appearance in court on Kith 
ovembei, 1962, and his conduct on subsequent dates 
TOimstakably demonstrated that the claim was prefer- 
red on h„ instructions. If the filing of a vchalatnama 
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was necessary, there was only an irregularity in the pre- 1966 
sentation of the claim. The claim could not be dis- LArsma 
missed summarily for this irregularity after the close s^te 
of evidence. In Kanhaiya Lai v. The Panchayati 7~ 

Akhaid, (I) a counsel had filed an application for exe- ' ^ 
cution of a decree without filing his vakalatnarna. 

The application was entertained and the execution 
com t acted on it. In a subsecpient execution applica- 
tion the judgment-debtor contended that it was haired 
by time. The decree-holder tried to save time by rely- 
ing on the earlier application. The judgment-debtor 
retorted that it was not “in accordance with law” and 
could not, therefore, save time. This Court held that 
the earlier application could not be considered to have 
not been made “in accordance with law” merely be- 
cause it was handed over to the court by a pleader who 
did not hold the vnkalatnama from the decree-holder 
Maltk, C. J. said: 

“I am, therefore, of the opinion that the physi- 
cal act of filing or presentation is a part of acting 
and in my view if a duly authorised agent or a duly 
appointed pleader does not present the document 
it is open to the court or the officer concerned to 
refuse to take it. If, however, he has taken it and 
the court has acted on it, I can see no such defect 
in the presentation of the document as to take away 
its legal character merely because the actual physi- 
cal act of handing over the particular document 
has been done by others when the court is satisfied 
that the application was as a matter of fact intend- 
ed to be filed by the decree-holder and it was he 
who had it presented before the officer appointed 
for receiving such application, through the hands 
of another. To hold otherwise will, to my mind, 
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1966 result in giving an undue importance to a com- 

LAiisuTOH paratively unimportant matter.’’ 

■tJt. 

staie- This line of reasoning is sufficient in the particular cir- 
Owivedi, j. cumstances of this case to decide this revision in favour 
of the applicants. We shall, however, not rest our 
decision on this narrow gi'ound and will proceed to deal 
with the important question of the interpretation of r. 
6 of the General Rules (Criminal), 19.57. 

The appt^arance of a counsel On behalf of the parties 
in a criminal case in the district criminal courts is regu- 
lated by the rules made by this Court. The rules are 
known as the General Rules ('Criminal'). 19.57. R. 6 
is material. It reads: 

“The legal practitioners authorised to practise in 
criminal courts in the State , are llie advocates, 
vakils, pleaders and Mukhtars Itereinaftcr vnon- 
tioned. 

Any advocate entitled to practise in the High 
Court and not under siuspension shall be entitled 
to practise as such in any court on. his satisfying the 
presiding officer of such court by means of his certi- 
ficate.of enrolment in the High Court or otherwise 
of the fact of such enrolment, and shall l)e entitled 
to appear in a particular case on filing a memoran- 
dum of appearance. 

A pleader or Mukhtar shall be entitled to practise 
if he has been enrolled as such in accordance with 
the rules in force at the time of his enrolment. He 
shall be entitled to practise only in such court as 
is mentioned in his certmeate of enrolment. He 
shall be entitled to anpear in a case after he has 
filed his vakalatnama in the case; of a pleader or his 
in the case of a mukhtar.” 


It 
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A legal rule is not an upstart like a mushroom.. It is 

like a living tree. It has got its branches and leaves; lal singh 

it has its roots too. You have to read it from the roots sStb 

to the toj3 to understand it. The roots give force and 

colour to the top. So you .should look tor the roots of ' 

rule 6 to discover its true meaning. 

In ingland, a Barrister may appear on behalf of a 
party in a court of law. He may enter into a compro- 
mise. examine and cross-examine witnesses and sign a 
petition of ap})eal to the House of Lords. When he ap- 
pears in a court and states that he is instructed, the 
coui't will not enquire into his authority to appear (Hal- 
sbury Laws of England, 8rd Edition, page 49). Un- 
til 1926, legal practitioner,s included advocates, vakils 
and jrleaders. The advocates prejjonderantly consist- 
ed of the Barri.sters practising in the Allahabad High 
Uourt and the courts subordinate to it. They were all 
covered in the definition of the word “pleader” in the 
Code of Criminal Procedure and the Code of Civil Pro- 
cedure. S. .^9 of the Code of Civil Procedure, 1882, 
expre.ssly jjrovided that no advocate of any High Court 
esitablished by Royal Charier .shall be required to pre- 
sent any document empowering him to act. S. 39 later 
became r. 4 of O. TIT of the Code of Civil Procedure. 

1908. Sub-r. (S'! of r- 4 provided that no advocate of 
any High Court, wlm is a Barrister, .shall be required to 
pre.sent any document cmp(3wcring him to act. Other 
legal practitioncr.s were required to file a vakalatnama. 

So an advocate, who wa.s a Barrister, could act in a civil 
court without filing a vaknhtnarna until 1926. In 
1926 the Bar Councils Act was pa.'‘'ed. It created two 
clas.ses of legal practitioncr.s, advocates and pleaders. 

Any law graduate could become an advocate by taking 
one year’.s training and depositing the prescribed fee. 

Alter thi.s Act, the Civil Procedure Code (Second Amend- 


1966 


Lai. Singh 

V, 

State 

Dwivedi, J. 


6 THE INDIAN LAW REPORTS [1967 

ment) Act (No. XXll of 1926), was passed. It radi- 
cally amended r. 4 of O. III. The amended rule 
puts on an equal footing all the legal practitioners. 
All of them including the advocates are now required 
to file a vakalatnama for the purpose of acting on be- 
half of a party. But they may plead on behalf of a 
party merely by filing a memorandum of appearance. 

On the criminal side, the advocates were never re- 
quired to file z vakalatnama for the purpose of act- 
ing on behalf of a party. We could not lay our hands 
on a copy of the General Rules (Criminal) in force be- 
fore 1911 in the area under the territorial jurisdiction 
of the Allahabad High Court. R. 1 of Chap. II of the 
General Rules (Criminal), 1911, dealt with the legal 
practitioners’ appearance in criminal courts as follows: 

"The pleaders authorised to practise in Crimi- 
nal courts in the North-Western Provinces are the 
advocates, attorneys, vakils, pleaders and Mukhtars 
hereinafter mentioned. 

Any advocate, attorney or vakil on the roll of 
the High Court and not under suspension, who, in 
the case of an attorney or vakil, has filed his vaka- 
latnama, is entitled to practise as such in any court 
upon producing to the presiding offiqer of such 
Court his certificate of enrolment in the High 
Court, or otherswise satisfying such presiding offi- 
cer of the fact of such enrolment. A pleader is 
entitled to practise only after enrolment as required 
by r. 27 of the Rules of the 10 th August 1904, and 
only in such a Court as is mentioned in his certi- 
ficate granted under r. 25 of the said rules. 

A Mukhtar may be appointed to act in any erb 
minal proceeding with the permission of the court, 
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ill which he is authorised to practise under r. 27 
of the rules of the 10th August, 1904.” 


_ 1966 
Singh 

V. 


In December 192-1, the last paragraph was deleted _f^ 
and after the words “a pleader” in the second paragraph Dwivedi.j. 
the words ‘‘or Mukhtar" were added. After this amend- 
ment, a Mukliiar could also practise in a criminal court 
as of right and without obtaining the permission of the 
court. 


it may lie observed that under r. I it was not necessary 
for an advocate, if lie wanted to act on behalf of a party 
in a criminal case, to file a xmkalatnama. He was not 
even reejuired to file a memorandum of appearance. 
The law regulating the apjiearancc of an advocate in dis- 
trict criminal courts was the same as the law regulating 
the appearance ol a Barri.ster in the criminal courts in 
England. 

By a later amendment the words “North-Western 
Provinces" in r. 1 were replaced by the words” Province 
of Agra. 

The legal rule tatdiodied in r. 1 continued in force 
for a long time. Sometime after 1934 (the definite date 
could not be ascertained), rule 1 was amended. The 
relevant part of the amended rule read: 

"Any advoGUe on the roll of Advocates of the 
High Court and not under suspension is entitled 
to practise as such in any court upon producing to 
the presiding officer of such court instructions from 
his client authorising him to appear and plead on 
such client’s behalf and upon producing to the pre- 
siding officer of such court his ceitificate of enrol- 
ment in the High Court or otherwise satisfying 
such presiding officer of the fact of such enrol- 
ment.” 
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This amendment made a significant change. It re- 
quired an advocate to produce before a district criminal 
court instructions from his client authorising him to ap- 
pear and plead on his behalf. This amendment opera- 
ted until tit e beginning of 1943. Thereafter, in this 
amendment the words “upon producing to the Presid- 
ing Officer of such court instructions from his client 
authorising him to appear and plead on such client’s be- 
half” were substituted by the words “on filing in the 
court a memorandum of appearance”. In the result, 
an advocate could act after the beginning of 1 943 on 
behalf of a party in a district criminal court on his fil- 
ing in the court a memorandum of appearance, for tlic 
word “practice” means acting as well as pleading 
Kumar Ghosh v. Arbinda Bose, (1)]. 

rhe law in Oudh was the same. When the Oudli 
Chief Court and the former Allahabad High Court were 
amalgamated into a nexv High Court called the High 
Court of Judicature at Allahabad, there was no change. 

To sum up, the privilege of Barristers in England to 
appear in a criminal court without filing a vakalatnama 
was enjoyed until 1926 by the advocates practising in the 
civil and criminal courts subordinate to the Allahabad 
High Court and the Oudh Chief Court. From 1926 
the privilege was withdrawn on the civil side. But it 
continued on the criminal side. The privilege appears 
to us to be a sheer accident of history. 

The General Rules (Criminal), 1911, and the Oudh 
Criminal Rules, 1928, were replaced by the General 
Rules (Criminal), 1957. The new General Rules were 
made to prescribe a common code for the entire State. 
We have already quoted r. 6 of the new rules. R. 6 nou 
regulates the practice of the advocates in the district cri- 
minal courts of the State. Till the commencement of 

(1) M52 S. C. R. 869. 
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these rules, in advtnaic was not required to file a vaka- 
latnama for the purpoH' of acting on behalf of his client ulSingh 
in a district criminal court. We put it to ourselves what state 
is here in rule (1 to .show that after 1957 an advocate DwiwdiTj. 
could not act on behalf of his client in a district criminal 
court without filing a vakaldtnanm ? The General 
‘ Rules (Criminal'). 19,57, were professedly issued to conso- 
lidate the law for tire whole State by superseding the 
General Rides (Griminal). 1911, and the Oudh Criminal 
Rules, 1928. riie judft‘.s.sed [)urpose would not show : : 

that the Migh Court inteiuU'd to make a radical depar- 
ture from the jirevious law. In our opinion the langu- 
age of rule <5 td.so does not evince such intention. We 
have already pointed out that the word “practise” in ! ' 

paras. 2 and .8 of i‘. f> .sliall mean both acting and pleading. I : 

So an advociite, a pleader or Mukhtar is entitled to act ^ 

as well as i)lead in a district criminal court. But two ‘;j 

conditions should be fulfilled before any of them could | j 

act and/or plead. Firstly, an advocate should show to ij 

the court his certificate of enrolment in the High Court ^ j 

or otherwise satisfy the court of such enrolment. A ; | 

pleader or Mukhtar may practise only in such court as [ 

is mentioned in his certificate of enrolment. Secondly, i; 

an advocate shall be entitled “to appear” in a case on | 

filing a memorandum of appearance. A pleader or I 

Mukhtar .shall be entitled “to appear” in a case on his j 

filing a x^akahitnama or a Mukhtarnama, as the case may r 

be. What does “appear” imply in the second or third | j 

paragraph of the rule? A legal practitioner does not 
appear for himself in a case. Some person is required to 
appear before a criminal court. He may be required to 

appear for prosecuting or defending in a case or for any ' 

other purpose. He may instruct a legal practitioner to 

appear on his behalf for prosecuting or defendingTn a 

case or for any other purpose. When a legal practition- 

■ ■ ' 2-hu) ^ 
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1966 er SO appears, he is said to practise in a court. In othei 
Lai, Singh words, he is Said to act and/or plead, as the case may be. 

^AiB Accordingly we think that the words “to appear” in paras. 
Dwhaji j 2 ^ mean “to appear” for acting and/or pleading 

on behalf of a party in a case. An advocate may appear 
to act and/or plead on behalf of a party in a case on his 
filing a memorandum of appearance, while a pleader or 
Mukhtar may so appear on his filing a vakalatnama or 
mukhtarnama, as the case may be. 

If r. 6 is construed in the light of its history, purpose 
and language, there is no difficulty in holding that an 
advocate may act on behalf of a party in a district cri- 
minal court merely on his filing a memorandum of ap- 
pearance. It is not necessary for him to file a vakalat- 
nama. A pleader or Mukhtar is, however, required 
to file a vakalatnama for acting as well as pleading. 
Accordingly, the claim of Lai Singh and another wa.s 
validly preferred by Sri Ram Sanehi Misra, as he had 
filed a memorandum of appearance. The lower courts 
have wrongly held that it was necessary for him to file 
vakalatnamu for preferring the claim. 

■ Before concluding we should mention that vSri Gop) 
Nath Kunzru and Sri Jagadish Swamp have at the' re- 
quest of the Court, appeared on behalf of the U. P. State 
Bar Council and the High Court Bar Association and 
have given us valuable assistance. We are thankful to 
them. We sshould also say that the language of r. 6 now 

needs some amendment in the light of the Advocates’ 
Act. 


We allow the revision and set aside the orders of the 
earned Sessions Judge and the Magistrate. The case 

*roush the Sessions 
Judge, Etah, for decision of the dgim of the applicants 

on merits, 



Revision allowed. 
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CRIMINAL REVISION 


Before Mr. Justice Uniyal 


RAM NA FH 

V. 

SALIG RAM .SHARMA 


... Applicant 

1966 
July , 29 

Opposite-party. 


Code of Criminal Procedare, iH98, ,s. 197 — Complaint against 
public officer — Sanction — Necessity of— Act constituting the 
offence when within the ambit of official duty — Question of 
the necessity of sanction — If to be decided before cognisance 
is taken — Complaint alleging assault on a witness by police 
officer to obtain statement — Sanction, if necessary. 

In order that an act ol a public servant may fall within the 
ambit of his ofiicial duly it must be shown that “it was com- 
mitted in the dischtirge of his official duty. There must be 
a reasonable connection between tiie act and the official duty. 
It does not matter if the act exceeds wimt is strictly necessary 
for the discharge of the duty as this question would arise at a 
later stage when the trial proceeds ou the merits.” 

It is no pan of the tiuty of a police oHiccr to assault a witness 
or an accused in order to obtain a statement from him. It is 
equally not so to put a person under unlawful restraint to ex- 
tort a confession as none of them can be said to have any con- 
nection with the ofJiciai duly of a police officer and consequent- 
ly sanction in such a case is not necessary. 

The question of the nece.ssity of a sanction may ariM in the 
course of the trial. Therefore, the absence of sanction does 
not debar the ct^nisance of a complaint. 

Matafog Dobey v. V. C. Bhnri (1) and Nagwant Sahay v. 
D. W. Ife (2) followed. 

Somchand Sanghvi v. Sibhuti Bhushan (3) distinct. 

Criminal Revision No. 1997 of 1964 connected with 
Criminal Revision No. 1998 of 1964 against the Judg- 
ment and Order of P. K. Banerji, Sessions Judge, Jaun- 
pur, decided on 26th August, 1964. 

T. Rathore, ior the Applicant. 

(1) A.I.R. 1956 S. C. 44. 

(3) A.I.R. 1966 S. C. 688. 
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1966 Uniyal, J. : — These two connected revisions are direc- 

Ram Nath ted against the judgment of the Sessions Judge, Jaun- 
Saug upholding an order of the Magistrate dismissing 

Ra m Shar ma complaint filed by the applicants on the ground that 
sanction to prosecute the accused under s. 197, Cr. P. C. 
had not been obtained. 



There was an incident on the 19th October, 1963 in 
the Town of Jaunpur in the course of which some stu- 
dents and members of the staff of a local college raid- s 
ed the railway station, looted it and damaged its pro- 
perty. In that connection several students, teachers 
and other persons were arrested on 20th October, 1 963 
and taken to police station for interrogation. It was 
alleged that the applicants were arrested on the 20th 
October, 1963 and were kept under detention at the 
police station till 8 p.m. During this period the Sta- 
tion Officer asked them to make a statement against the 
Principal of the College which they refused to do. Then 
at 2 p.m. on 21st October, 1963 the Deputy Superin- 
tendent of Police arrived there and enquired whether the 
applicants had made a statement. When he was inform- 
ed that they were unwilling to do so the Deputy Superin- 
tendent of Police assaulted them with fists and kicks, as 
well as with a gupti (sharp-edged weapon). The ap- 
plicants were threatened and told that if they did not 
agree to make a statement they would be dealt with 
severely. On account of fear induced by the said threats 
and assault committed on them they were coerced to 
make a statement before a Magistrate first class of Jaun- 
pur who recorded their statements under s. 164 at 5 p.m. 
on 21st October, 1963. 


On these allegations two complaints were filed, one 
by Ram Nath and the other by Jagai Ram, against the 
Opposite-party Sri Salig Ram Sharma, Deputy Superin- 
tendent of Police, Jaunpur under ss. 323, 330, 342, 194, 
195 and 196, I. P. C. The Magistrate entertained the 
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complain. a.„l ,c.c<>.,k.d ,hc statement o£ the comol ■ 
ant anti Ins wiinesses. At this stage an an„l ^ 

moved on h<>half of ,hc opposiie-mrtv rrf h Nm 

the con, plaints we.e ha.red'tnlVTTgjl'o ^ 

that the sanction of the .Stan- rva,- . ^ ground Sh*rm» 

ohlainctl against the ‘•Ihm.'i.e.pam"^"!^'’^'^” 

Hagisnate who tlisntiss ^ ~ by the 

gronntl that the ..pposite pa! ,, “™P " 

the oirence allege, I hat'e heen‘,„mi::to^ r^”'' 
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to bo tlismissotl, Covemment was liable 
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1966 from him. : It is equally no part of a police officer’s duty 
Ram Nath to put a person under unlawful restraint in order to ex- 
SttiG ^ confession from him. None of these acts could 

R am Shar ma jjg g^id to have any connection with the official duty of 
Uniyai, j. the opposite-party. 

In Nagwant Sahay v. D. W. Ife (1) certain students 
who were suspected to have taken part in fracas were 
taken to the bungalow of the Deputy Commissioner and 
were alleged to have been caned there by the Deputy 
Superintendent of Police after consultation with the 
Deputy Commissioner. Complaints were lodged against 
these ofl&cers under k 323, I. P. C. before a Magistrate 
who dismissed them on the ground that sanction for the 
prosecution of the accused had not been obtained under 
s. 197. It was held that it is no part of the duty of a 
Deputy Commissioner, or of an officer of the police force, 
to chastise persons who have committed, or are alleged 
to have committed offences, even though it may be ad- 
mitted by the persons accused of committing the offence 
that they had in fact committed it. Their duty is to 
apprehend the offenders and to produce them before a 
court and it is the duty of the Court alone to decide whe- 
ther the alleged offence has been committed and what 
punishment should be inflicted on the offenders. The 
High Court of Patna was of the opinion that on the 
allegations made in the complaint the Magistrate was 
not justified in dismissing the complaint on the ground 
of want of sanction. I am in respectful agreement with 
the above observations. 

The State Counsel referred to Somchand Sanghvi v. 
Bibhuti Bhushan (2) and contended that it was within 
the scope of the official duty of the opposite-party to in- 
terrogate the applicants at the police station and that if 
he believed that they were involved in a cognizable off- 
ence, to keep them in police custody. These various 

(1) A.I.R. 1946 Pat. 482. (2) A.I.R. 196S H.C. 688. 
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acts, aciorciiiig to him. icil within the .scope of the duty 196® 
of the o]>posiie p.ii t\ .tmi. therefort', he could not be pro- ram Nath 
.scented u ith<mf s.uution of the State Government under samc 
s. 197. 1 he telaliiu;; to the ca.se of Sornchand Ra m Shar ma 

Sanffhx'i (Ij wete tle.uh suth as would bring the acts Uniyai, J. 
alleged within the s«ope of the oflicial tluty of the police 
officer. In flte insi.mt oise the allegitsion against the 
opposite-pat t\ wa.s not that he ha<l no authority to take 
the appiitaitfs to the police station or to interrogate 
them. On the' evihet hand, it wa.s alleged that they W'ere 
taken to the police station witli the object of being forc- 
ed to make -t statement undet s. Ihl, Cr. P. C. and were 
a.ssaulted and coereed into sttaking such a .statement. 

The case of SanirhfDid Sitn^lnd (1) is. in my opinion, 
clearly distingtiishable and has no application to the facts 
of the present rase. 

It was nest ccuttended on behalf of the State that sanc- 
tion to pro.seeute a [>uhlic .servant is recpiired to be ob- 
tained before the c ourt takes engnirance of the offence 
and, tlierofore, the Magistrate had no jurisciiction to 
entertain the complaint against the opposite-party with- 
out a formal stmetion of the State Government under s. 

197. Cr. P. C. This contention appears to me to be un- 
founded. In the rase of Mala jog Dohey (2) the Supreme 
Court made it clear that whether sanction is necessary or 
not may have to be determined from stage to .stage. The 
ncce.s.sity ma\ reveal itself in the course of the progress 
of the ca.se. Their I-ord.ships pointed out that the com- 
plaint may not disclo.se that the act confstituting the 
offence was done or purported to be done in the dis- 
charge of Public duty; but facts that may come to light 
subsequently in the course of the pro.secution evidence 
at the trial, or otherwise, may establi.sh the necessity for 
sanction. In that event the court .shall dismiss the com- 
plaint on the ground that the accu.sed could not be pro- 
(1) A.r.R. w,6 ,S. C. fif«. (3) A.I.R. 1956 S. C, 44. 
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secuted without sanction of the State Government under 
s. 197. 

I am, therefore, of the opinion that the courts below 
were in error in holding that the complaints were liable 
to be thrown out on the short ground that sanction to 
prosecute the opposite-party had not been obtained by 
the applicants. 

I accordingly allow these revisions, set aside the orders 
of the Magistrate dismissing the above complaints and 
direct that the Magistrate shall proceed with the case 
according to law. 


Revisions allowed. 
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ram DIN and ANtvniFR 

o„ the date of vfsh ‘landbolder is 

For the pwpo*«* txthndhSdtf on the date of vesting, 
the person who was the la sulvtenant or an 

rr ™WV 

^Sfor TlSfoT^^on ^^j^^d'^older 

Stilt;;:.! N-'m of ®8 dccidea on 29U> October. 

4 *r N for the Appellants. 

Krirhne Lpondents. 

sr«fcn» Pre»d Smg!.. for the ^ 

The following judgmont of the 

by— *.vn« have been referred 

In this second appeaUwoquest^^g^^ 

to this Bench by a "^ns^er are : 

^ The questions that we hav \ ^ f the U. P* Zanun- 

.* h rt' (1) PorpnTposaofs.2lOX ^ 

. M AboUtion and Land Reforms ^ 
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holder the person who has instituted the suit under 
s. 202 of the U. P. Zamindari Abolition and Land 
Reforms Act or a person who was the landholder 
on the material dates ? 

(2) Does s. 21(1)(/*) apply to a tenant, sub-tenant 
or occupant, as the case may be where the land- 
holder did not belong to any one or more of the 
classes mentioned in sub-s (1) of s. 157 of the U. P. 
Zamindari Abolition and Land Reforms Act- on the 
date of vesting but belonged to such a class or classes 
both on the date of letting or occupation and on the 
9th of April, 1946. 


inese questions nave been referred to this Bench, 
because the learned single Judge was of opinion that the 
interpretation put on the relevant provisions of s. 21 of 
the U. P. Zamindari Abolition and Land Reforms Act 
by a Division Bench of this court in Dularey v. Rafesh- 
wari (1) need reconsideration. The learned single Judge 
read that Division Bench case as indicating that the land- 
holder under the provisions of s. 21 mentioned 'above 
fishould be a disabled person on the date of vesting as well 
. as on the date of letting and on the 9th April, 1 946. The 
■ leaiTied rsingle Judge was- of the view -.that under this 
section as now amended, it was not necessary to show that 
Ae landholder was a disabled person on the date of vest- 
ing also, and consequently, he disagree with the Divi- 
sion Bench and referred the matter to a larger Bench. 

^We have rarefuUy read the aforementioned decision 
of the Division Bench and we think that the Division 
. BenA did not lay down any such proposition that the 
landholder should be a disabled person on the date of 
vesting The Division Bench has merely laid down that 
s. 21 of the Zamindari Abolition and Land Reforms Act 
•weeuon^hich -confers. on the 

^te-of vesting =a!id*tt«reftMrej thcdatc of 

(1) 1966 A.L.J. 199. 
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vesting, 'rixcrefore, the landholder about whom the ^ 
question of disability has to be investigated should be 
the landholder who was in possession of that right on v." , 
the date of vesting. The learned Judges did not say 
thatsudt a landholder ought to be disabled on that date, ®- ®*^**^' ' 
bat merely stated that the landlord on that date must 
be the same person who was disabled on the earlier two 
dates namely the date of letting and the 9th April, 1946» 

We may quote the relevant portions from the judgment 
of his lor^hip the Chief Justice to indicate the above 
intention : 


“lit order to decide whether the petitioner be- 
came an asami under s. 2.1{l){h){a) it has first to be 
determined who was his landholder immediately 
preceding the date of the vesting. Since he acquir- 
ed asami rights, if at all, on account of the vesting 
and W'ith effect from the date of vesting, the pro- 
vision has to be read as on the date of vesting. In 
other words it has to be determined, as on the date* 
of vesting, who was the landholder. This is made 
dear by the use of the italicised words in the dause 
“if there are more than one landholder”. Since - 
s. 21 is to be read as on the date of vesting, the use 
of the word “are” indicates that it has to be seen 
who was the landholder on the date of vesting. If' 
there was one landholder on that date he shbuld 
have been a person belonging to any of the classes ' 
mentioned in s. 157(1) on the date of the letthig and^’ 
also on the ninth day of April, 1946. If, on the - 
other hand, there were two or more landholders on- 
the date of vesting both or all should have belotiged ' 

to any .trf th^ clauses at both the times.” 


It is therefore, quite dear that it was not held in^ this 
Division Bench ease that the disability must 'continue^ 
upto the date <:rf'vesting^ ^ 
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We entirely agree, with due respect, with the deci- 
Hasina bibi sion of the Division Bench mentioned above, because 
Ram Din the intention of the legislature seems quite clear that the 
B. Dayai, j. benefit of the sub-tenant remaining liable to ejectment 
as an Asami was intended to be given only to the land- 
holder who was himself disabled on the date of letting 
as well as on the 9th April, 1946 and was not intended 
to be given to a transferee or successor of such disabled 
person. Originally as sub-s. (h) of s. 21 was introduced 
it required the disability to continue up to the date of 
vesting and it was, therefore, clear that on the date of 
vesting if the landholder was disabled, only then the sub- 
tenant in possession would get only Asami rights other- 
wise he would become Adhivasi under s. 20 or a Sirdar 
under s. 19. Subsequendy, the legislature thought that 
it was unfair to those disabled landholders whose dis- 
ability ceased within three years before the date of vest- 
ing and who under the U. P. Tenancy Act s. 41(2) could 
maintain such a sub-lease up to three years of the ceas- 
ing of disability, to deprive them of that right. Conse- 
quendy the legislature amended sub-s. (h) of s. 21 by 
not requiring that the disability should continue up to 
the date of vesting but by merely requiring that the 
disability should continue up to the 9th April, 1946. 
But this does not mean that, during this period from 
the 9th April, 1946 and the date of vesting if the erst- 
while disabled landholder, whose disability ceased on or 
after the 9th April, 1946, transferred his rights to an 
able bodied person, the benefit of this sub-section would 
go to that transferee also. In order to ensure that the 
benefit of s. 21(1)(/j) would go only to that very land- 
holder who had originally let out the land in disabled 
condition and who continued to be disabled up to the 
9th April, 1946, the legislature used the words “Where 
the landholder or if there are more than one landholder 
aU of them were persons or.................,” It is import- 
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ant to note the use of the word “are" and then the .use isM 
of the word 'were’ and also the use of the pronoun ha^SJTbibi 
“ them”. The intention is that the landholders who are rai/dto 
landholders on the date of vesting should be the very per- g j 
sons who were the landholders on the relevant dates, 
i.e. the date of letting on the 9th April, 1946. In this 
connection, it may also be noted that under sub-s. (2) 
of s. 41 of the U. P. Tenancy Act, such a sub-tenancy 
came to an end after three years of two different dates 
(I) the date of death of the disabled landlord and (2) 
the date of cessation of the disability and these two were 
treated as independent events and the date of death was 
not treated as the same as cessation of disability. S. 21 
has provided for Asami rights in case of cessation of dis- 
ability only and not in a case of death of the erstwhile 
landholder. In case of death the landholders on the 
date of vesting are necessarily different persons from 
those who were the landholders on the date of letting 
as well as on the 9th April, 1946. Agreeing with the 
Division Bench case, we answer the two questions as 
follows : 

(1) For the purposes of s. 21(h) of the U. P. 
Zamindari Abolition and Land Reforms Act, the 
landholder is the person who was the landholder 
on the date of vesting. 

Abolition and Land Reforms Act, both on the date 
To make the position quite clear as we understand it 

(2) S. 21(l)(h) applies to a tenant or sub-tenant 

oip ajaqAt aq Abui asro aqj sb qaBdnaao ■«> 
tinned in sub-s. (1) of s. 57 of the U. P. Zammdan 
holder who files a suit doe* not require any considera- 
holder belonged to one or more of the classes men- 
we reiterate that the question of disability of the land- 
of letting or occupation and on the 9th April, 

1946. 
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1968’. tion. Any landholder may file a suit provided the 
tenure-holder is an Asami and the tenant would be li- 
RjjM Dof able to ejectment if the landlord who let him: in before 
a* Osya, j 9di April, 1946 was a disabled landholder or if there 
were more than one, all of them were disabled land-, 
holders' and he or they continued to be disabled on the 
9th April, 1946 and even though their disability may 
have ceased, they continued to be landholder on the 
date of vesting; If these three conditions: are satisfied 
the tenant acquires only Asami rights and remains liable 
to ejectment. Any landholder holding the land for 
the time being may sue within the period of limitation- . 
for his ejectment and would be entitled to a decree.- 
With these answers, the papers will be returned to the . 
learned single Judge who made the reference. 

Questions answered. 
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"'Before Mr. Justice Manchanda and Mr. Justice M. H. 

Beg. 

SALES TAX COMMISSIONER, U. P. ... Appli- 

September, 
CANT, 6. 


RAM KUMAR AGARWAL ... Opposite-party. 

U. P. Sales Tax Aet, 1948, s. 2(A) — "Valuable consideration " — 

Meming of~-Whelher ultra vires — If it covers bullion ghen 
vfor ready made ornaments — Nature of the transaction. 

' The words “valuable consideration” which do not find place 
in. the definition of ‘sale’ in the Sales of Goods Act must be 
held to be ultra vires the scope of the State Legislature. These 
words, at least, can be interpreted, on the basis of the rule of 
•ejusdem generis to mean payment by cheque, bills of exchange 
.or any such other negotiable in.struments. Thus where. .bullion 
is given in exchange for ready made ornaments, the transaction 
would not be sale nut an exchange or barter. 

Sales Tax Reference No. 418 of 1962 under s. 11(1) 
..of the U. P. Sales Tax Act 

Junior S. G., for the Applicant. 

’‘Manchanda, J.:— This is a case stated under s. ll.(l) 
Of ’the U. P. Sales Tax Act (hereinafter referred, to as the 
Act). The question referred is : 

•'Whether the giving of bullion hy a dealer in 
exchange' for purchase of ready made ornaments 
manufactured by goldsmiths is a ‘sale’ of biillion 
within the meaning of the U. P. Sales Tax Act or 

is a barter or exchange transaction arid, according- 
ly, ‘does not amre withimthe-ptrrview'‘df''the said 

•Acrr- 
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The facts lie within a narrow compass. The assessee 
■ is a dealer in bullion and ornaments. The relative as- 
sessment year is 1956-57. The assessee disclosed a tum- 
sio^ over of Rs.2-05 lakhs for ornaments and Rs. 160,0 14 for 
Ram kdmar bullion. The Sales Tax Officer rejected the accounts 
Agar^ and determined the turnover at Rs.4,05,000 and appor- 
tioned this between the turnover of ornaments and 
bullion at Rs.2,00,000 and Rs.2,05,000, respectively. 
Aggrieved by that order, the assessee filed an appeal to 
the Judge, Sales Tax (Appeals), who reduced the turn- 
over to Rs.3,80,000 (Rs.l,80,0()0 for ornaments and 
Rs.2,00,000 for bullion). Against this order both the 
Department and the assessee went up in revision. Ac- 
cording to the department, the small reduction in the 
gross turnover was unjustified. On the other hand the 
assessee reiterated its contention that on the facts found 
by the Judge Appeals that it obtained new ornaments 
by giving in exchange bullion from his own stock plus 
manufacturing charges to the goldsmiths did not 
amount to a sale of bullion and as such that part of the 
transaction was not liable to sales tax and the Judge 
Appeals had erred in treating the bullion so given in ex- 
change for the ornaments as suppression of sales of 
bullion. The Judge (Revisions), rejected the appeal 
of the Department, and accepting the contention and 
appeal of the assessee, reduced the turnover of bullion 
by Rs.1,40,000. Hence, this reference at the instance 
of the Commissioner under s. 1 1 (1) of the Act. 

Mr. Junior Standing 

Counsel contends, that in the circumstances of the case, 
bullion given in exchange for gold ornaments manu- 
factured by Sunars was a "sale” by the assessee and even 
if it was only an "exchange” or “barter” it should, in 
the drcumstances of the case, have been treated as a 
sale. He relied upon a passage from Halsbury's Laws 
of England (Volume 54), Simonds Edition, page 5, para. 
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1. The rckn'aiit portion whereof reads "Sale is the wee 
transfer by mutual tissent of the ownership of a thing 
from one person to another for a money price. Where 
the consideration for the tran.sfer consists of other goods 


Sales-tax 
COMMIS* 
SIGNER 

or .some other salualile consideration not being money agarwal 
the transaction is called exchange or barter; but in cer- Manchanda, 


tain circunrstances it may be treated as one of sale”. It 
was also contended thtit the dcTinition of “.sale” as given 
in the U. P. Sales 'Tax .Act is much wider than that found 
under the Sale of (ioods .Act, and, therefore, even if no 
money consideration passed in the exchange of bullion 
for ornaments it would, ncvcrthcle.ss. be a “sale” with- 
in the meaning of s. 2, cl. (Ji) of the U. P. Sales Tax Act, 
as tlie transfer of bullion woidd be a valuable consi- 
deration for tlie tran.sfer of the gold ornaments. Cl. 
(h) of s. 2 reads : 

“(h) Srt/e— This means evithin its grammatical 
\Mriation atid cognate expression any transfer of 
property for ca.sh or deferred payment or otb'“V 
valuable consideration.” 

Bullion was, undoubtedly, the stock in trade of the 
asses.see’.s busine.ss, and it was certainly not given as case 
for the purchase of ornaments, and, as such, it might 
have been possible for the Department to contend that 
bullion was given as "other valuable consideration” 
within the meaning of .s. 2(//) of the Act. The inten- 
tion of inserting these words may have been to bring 
within the net of the Sale.5 Tax .Act all such transactions. 
Such a view would appear to l ave been accepted by 
Govind Menon, J., a.s he then was, in Jaya Ram Chet- 
tiar V. Judge, Sales Tax, (1) by holding: 

“Because of the words ‘other valuable considera- 
tion’ in the Madras General Sales Tax Act, 1939 
the scope and amplitude of the word sale was much 
larger than under the Sales of Goods Act, 1930. 

(1) t Sales Tax Cases, 168. 
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It was further pointed out in that case that every sale 
under the Sale of Goods Act was certainly a sale under 
the General Sales Tax Act, but every sale under the 
General Sales Tax Act will not come within the defi.- 
nition of the term under the Sale of Goods Act.” The 
facts of that case w'ere more or less similar ;o the facts 
of the present case and the Department could well 
have taken advantage of it but for a subsequent deci- 
sion of the Supreme Court in the State of Madras v. 
Cannon Dimkley and Co., Madras (1). In that case 
the vires of the words “other valuable considera- 
tion” contained in the definition of ‘Sale’ in the Mad- 
ras General Sales Tax Act came up for consideration. 
After tracing the evolution of the law relating to the 
Sale of Goods from Roman Law to the time of the pro- 
mulgation of the Indian Sale of Goods Act, 19B0, and 
the coming into existence of the Constitution of India, 
it was held : 

“A power to enact a law with respect to tax on 
sale of goods under Entrjf 48 (in List II) Govern- 
ment of India Act, 19S5 must to bf intra vires, 
be one relating in fact to sale of Goods and. ac- 
cordingly, the Provincial Legislature, cannot, in 
the purported exercise of its power to tax sales, 
tax transactions which are not sale by merely 
enacting that they shall be deemed to be sales. 

Sales tax was not a subject which came into 
vogue after the Government of India Act, 193.a. 
It was known to the framers of that statute and 
they made express provision for it under entry 48. 
Then it became merely a Question of interpreting 
the words, and on the principle, already stated, 
that words having known legal impm-t should be 

(1) (1958) 9 Sales Tax Cases, 953, 
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amsmioii in tiie bvim' which llicv had at; the time 
()l c'ti.ictuicm. The expifshioii sale of goods must 
he (onsmted in the ^e!l^e which it has in the Sale 
of (ioods An.” 
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A contention lusc-d on ilie afoiesaid jiassage of Hals- 
bury’-'' ].aw> of Kngland was also taised hut it tvas re- J- 
pclled h\ the Suprente (ioutt. 

In this view cd' the ttialter. the words ‘other valuable 
consideration' wliich cKcur in s. 2(/t). and tvhich do 
not find a place in the delinition of “sale” in the Sale 
of (ioods Act, must he hedd to he ultra x'ires the scope 
of the Proviinial cu' State Legislatures. Those words, 
at best, cati he* inlet pi eied, on the basis of the rule of 
t'ju.sdcm li^t'nrris to imsitt payment i.e. by checjuc, bills 
of exchttngc or any such otlier negotiable instruments. 

But they canneu possihK cover a case where no price 
is paid and the it ansae lion is merely one of exchange 
or barter. Theicdoie. in the* present ca.se wdiere gold 
bullion was an iicmi of the stock in trade and it was 
exchanged for ornaments wliicli also formed a part of 
the stock in trade of the assesscc’s busine.ss, it is diffi- 
cult, if not impn.ssihle. to (‘cptatc bullion with cash or 
Goin.s. cltecjue or n negotiable instrument. The defi- 
nition of bullion is “uncoined gold and silver in mass”. 
Bullion is not soscreigns or guineas and as such, parti- 
cularly when it happens to con.stitutc the stock in trade 
of the a.s.ses.scc's htisiness, it cannot be treated as cash or 
deferred cash pavinent tviihin the meaning of s. 2(h) of 
the Act, and ilierefore will not .satisfy the definition of 
“sale” in the Sale of Cioods Act, whiclt has the same 
meaning as in the IL P. Sales Tax Act. 

It cannot lu' denied that if a penson has gold lying 
at home and he gives it to tltc goldsmith to convert it 
into ornaments, no .sale of golti take.s place. Then 
again, if the a.sses.see in the present case, had given to 
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the goldsmith the requisite quantity of gold lying ivit 
him before the ornaments were prepared, the transac- 
tion would not have amounted to a sale_ Meiely e- 
V. cause gold ornaments ivhen ready were brought to t e 
^tc^^^ssessee for purchase and he replaced the gold content 
thereof from his stock in trade will not alter the lue 
' J- 'nature or character of the transaction” It is no doubt 
true, as pointed out by Lord Greene. M. R. m Hennk- 
sen V. Grafton Hotel (1) “that it frequently happens m 
Income-tax Cases that the same result in the business 
sense can be secured by two different legal transac- 
tions one of which may .attract tax and the other not. 
This is no justification for saying that a tax-payer who 
has adopted a method which attracts tax is to be treat- 
ed as though he had chosen a method or device differ- 
ent from the other. That principle however has no 
character and nature of the transaction whether the 
gold was given prior or after the manufacture of 
the ornaments remained the same. The crux of 
the matter in either case would be that no pi ice oi 
deferred payment ivas made for the gold content o^ the 
ornaments purchased and as such ■would not be a sale 
within the meaning of s. 2(h) of the Act. Such an inter- 
pretation may prevent the Department from obtaining 
Sales Tax from the assessee twice over on the same quam 
tity of gold or bullion, once when it exchanges for equi- 
valent weight of gold ornaments and again when the 
gold ornaments are sold by it but that cannot be help- 
ed in view of the law as it stands. 

For the reasons given above, the question is answered 
by saying that the transaction was not a sale but onh 
“exchange” • or barter, and, therefore, did not fall to be 
assessed within the meaning of s. 2(/i) of the Act. The 
department will pay the costs of this reference to the 
assessee, which we asseiss at Rs. 100. 

(1) (1943) I.T.R. Suppl. 10(6-A). 
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M. H. Brn, ] . ; - '1 he fuels gi\ ing rise to this reference 
have been disaissed fullv by mv learned brother Man- '^"Jss-xax 

- . , ' / \ , COMMIS- 

CHANDA, j. ID the lum^’cr given by him. I would only sioner 

like to atld some reasons for roining to the same conclu- ium’kumar 
sion. Acarwal 



'I'he conU'ntions of .Mr. Haja Rum Agamala, appear- 
ing for the Sales TaK Coinniissioner, seemed to us to 
imply that tire def'uutitm of "Sale” in s. 2(/i) of the U. P. 
Sales Tax Ati of i‘MB (hereinafter referred to as the 
Act') is n ider than the rlehnition of sale in s. 4 of the Sale 
of Goods .Ad. The last mentioned provision defines 
a contract ol s.tle of gtKid.s us one “whereby the seller 
transfers or agrees to transfer tire property in goods to 
the huvei for a price’’. "Price" is defined, in s. 2(10) 
of the .Sa]<‘ td' (hiods .'Vd, as “money consideration for 
a sale of gootis". When asked whether his contention 
was that the dehnition of ".sale" in s. 2(h) of the Act was 
wider than the definition of ‘‘.sale of goods” found in 
the .sale of Goods .Act. Mr. Aparwtiln frankly conceded 
that he could not [nn forward such an argument. The 
reaion for the position adopted by Mr- Agnrwala is clear. 
It tws lieeu held liy the Supreme Court of India in the 
Stale of Madras v. M 's. Cannon Dunkerley and Co. (1) 
that the expt ession “sale of goods” is a nomen juris, and 
a power to tax “.sale of goods” within the legislative com- 
petence of the Provincial I.cgislaaire, under the Gov- 
ernment of India Act, 1955. which is relevant here, 
would not extend beyond the power to tax what is “sale 
of goods” in tlie legal .sen.se. The constitutional vali- 
dity of any provision of the Act is neither before us nor 
can it be caiivas.scd on a reference to this Court under 
•s. 1 1 of the Act after the \-icnv taken by their Lordships 
of the Supreme Court in Venkataraman and Co. v. State 
of Madras (2). Nevertheless, in deciding which of the 

(1) A.I.R. 1958 S.C. SCO, (!^ (1366^ 60 I.T.R. P- 112. 
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two possible constructions of a legislative provision is 
SAUis-TAX to be adopted, I think we should prefer an interpreta- 
tion which, while it is reasonably acceptable, also avoids 
Ram Kumar ^institutional invalidity. Such a rule of interpi'etation 
acarwav has been repeatedly laid down by the Supreme Court, 
w.li. Beg, even in those cases where violation of fundamental 
i- rights of citizens may be involved [See Kedar Nath v. 
State of Behar (1), Govind Lalfi v. State of Rajasthan (2) 
and Corporation of Calcutta v. Lipti Cinejna (3)]. 

Mr. Aganoala contended that since the definition of 
sale in s. ZQi) of the Act, covers a transfer of property 
for cash as well as for “other valuable consideration” it 
must include such consideration as gold which was 
readily convertible into cash’ and was as good as cash. 
He went on to argue that such a meaning given to the 
term “sale” found in s. 2(/j) of the Act was within the 
scope of the definition of “sale” in the Sale of Goods 
Act. The argument involves the addition of some ex- 
planatory words, after “other valuable consideration” 
such as: “which is readily convertible into cash”. We 
cannot add to or insert or read words into the statutory 
provision which may make the concept of sale wide 
enough to include barter pure and simple. The only 
reasonable way of interpreting the s. 2{h) of the Act 
without adopting a construction which may affect the 
^stitutional validity of the definition, as it stands is 
to construe the words “other valuable consideration” 
ejusdem generis if that is possible. We have, therefore 

Ply here would ap- 

P y . That rule, embraced within the principle of 

mci.” was thus stated by Lorff Campbeix 

in R. V. Edmundson (4) “where there were general words 

following particular and specific words, the geTem 

words nrust be confined .0 things of the same £ ^ 


(1) A.I.R. 1962 s.C. p. 956 
(8) .A.I.R. 1964 StC. p. 1107. 


(2) A.I.R. 1968 S.C. p IRRfi 
(4) (1859) 38 X. J. M.^C. |l3 215. 
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those .s[H’ci!u't!, B\ -ipjiBiiig ihis rule the presumed i966 
intention tii tiie I cui'.ijint e is used to restrict the ambit 

of tvide .iiid • 4 <’nf!.il t'sitK'ssions," Commis- 

' SIGNER 

It is e\ ideni that the Ai i itself is iutentled to deal with ramjcumss 
sales :ui<l tuM with tiaiisai linjis width arc legally beyond 
the legal < fnnioiaiirni of the teini "sale." At least that 
is a legitiiiiate pu-'nitijiiiou whith can be over-ridden 
if the tleiiniiinn of '‘sale*’ given in the Act goes clearly 
beyond its legttl meaning. That legal meaning has be- 
come fiKed as jHiititt'd ont by their Lordships of the 
vStipreine C.otnt in tlu* Stuh' of Mtidm.'! v. Gnjjnon Dun 
Itnirx unit Lo, f li, ! tin not think that we can impute J 

to the Legislatni e an intention to go deliberately beyond | 

the legalh lived lueaning of ilu* term “sale” unless I 

we are tirisen to such a conrln.sion by the language of | 

the Statute. | 

' h ' I 

The concept of sale was distiitguished from barter or 
exchange long ago in onr own tmeient jurisprudence 
as well as in Roman I.:iw. In Roman Law, ".sale of 
goods.” known as rnijitin irndiiio, in which the title to 
the goods passed from the \cmloi to the purchaser, was | 

a very different nansaction from what was known as a j 

'spt'cifinitia of tin* kind in which the substance, such | 

as gold with a goldsmith who converts it into an orna- j 

ment, which was convertible back into its original form 
and •h,iiH> hv melting. In stich a ‘specificatio’ the I 

ownership of tlte sub.stanrc trsed remained with the per- ; 

son to tvhom the metal or other substance belonged. In 
the case before ns, there is no tranitaction such as the 
‘spmftratla of Roman Law. hut the nractice adopted 
by the asse.ssce seems to be a com’cnicnt business usage 

designed to avoid the necessity of formal handing over of j 

gold under contracts for piece work. The transactions j 

with which we are concerned here are mere barters of ; 
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bullion for bullion together with the payment of wages 
for the work done by the goldsmiths. Neither in form 
nor in substance can such a transaction be looked upon 
as a “sale” in the legal sense of that term. There are 
no specific words used in s. 2{h) of the Act which may 
lead to the inference that such transactions which are 
beyond the purview of a “sale”, as it is ordinarily under- 
stood in law, must be meant to be included here- 

Mr. Agarimla tried to draw our attention to the vary- 
ing definitions of the term “sale” given in particular 
enactments in England. We are, however, not concern- 
ed here with any enactment where the term “sale” may 
have a peculiar meaning for the pui'poses of that parti- 
cular enactment. We are concerned with a rather 
general taxing statute which purports to deal with sales 
in their ordinary legal sense and which does not seem 
to go beyond that. The general legal conception of a 
sale is that of “a transmutation of a property of a right 
from one man to another in consideration of a sum of 
money as opposed to barters, exchanges, and gifts” [See 
Gill V. Eagleston (1) quoted at p. 58 in “Words and 
Phrass”, Vol. 38, West Publishing Co.] 

The term money” has also a legal meaning as well 
as a popular sense both of which bar the inclusion of 
bullion or metal of any kind as such in the concept of 
money”. After all, we are not concerned with what 
may pass for money in exceptional conditions cr under 
the special usages and customs of a peculiar or commer- 
cially backward or primitive society. Legally speaking, 
"money” is just what is “legal tender”, or what a trades- 
man IS legally bound to accept under the law of the 
rountij. The terin "money” is explained in the shorter 
Oxford English Dictionary as follows : 

In modern use applied indifferently to coin and 
. to such promissory documents representing coin 

(1) 187 N. w. P., 871. 
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(esp. bank notes) as are currently accepted as a 
medium of exchange . • ” 


SAm-TAX 

Commis- 

sioner 


The term 'cash' is narrower than “money”. The words 
"deterred payment or other valuable consideration”, Ram kumar 
used in s. 2{h) of the Act, merely enlarge the ambit of 
the consideration beyoiKl “cash”, but they do not, in my 
opinion, carry it outside the scope of the term “money”. 

The words “other valuable consideration” are general 
as compared with the two preceding more specific terms 
"tash” and “deferred payment”. “Cash" and “defer- 
red payment” are also considerations. Hence, all die 
conditions for the applicability of the ejusdem generis 
rule are satisfied and the expression “other valuable 
consideration” can and must be interpreted restrictively 
here. It seems intended to cover cheques and promis- 
sory notes or negotiable instruments which serve the 
purpose of “money" in modern commercial practice 
and usage and which can be included in the concept, of 
"tuoney”. 

Tor the reasons given above, I concur with the inter- 
pretation of the definition of “sale” in. &*2(;h) of the Act 
given by my learned brother. 

Questian. <mmered. 
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Easement A co-parcener of joint land owning a house exclu. 
sively and flowing water therefrom on co-parcenary land— If 
can claim easementary right-His right if ‘as of right\ ^ 

^ exclusively flowed water 

311^ ^ by several persons includine himself 

arisen ^ among Ss S 

easement to flow water on the co-parcenerv land 

SuXX" r”'"' 

ment. ® that was one of the owners of the servilnt tene- 

Ahqa Khatoon v. Aqila Bano ( 1 ) followed. 

Second Appeal No. 8785 o£ I960 connected with 
Serand Appeals Nos. 8786 to 3788 of 1960 ^Je 

Jud« MtSff V' Civil 

iciSd o^tS’^a^loor 

K. C. Agrawal, for .the Appellant. 

Stai for the Respondent. 
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It has given rise to Second Appeals Nos. 3786 and 3788 vm 
of 1960 Baljit Singh instituted suit no. 744 of 1958. " He 
asked for an injunction restraining Maharaj Singh from 
interfering with his right to obstruct the flow of water 
falling from the Parnalas in dispute. It has given rise — r~ 
to Second Appeals Nos. 3785 and 3787 of 1960. . 


The trial court held that Maharaj Singh was entitled 
to flow water from two Parnalas and dismissed the rest 
of the claim of Maharaj Singh. It also dismissed Baljit 
Singh’s claim with regard to the Parnalas for which 
Mahaitij Singh’s cjlaim had been allowed. Both the 
parties preferred appeals before the lower appellate 
court- It allowed the appeals preferred by Baljit Singh 
and dismissed the appeals filed by Maharaj Singh. The 
result was that while Maharaj Singh's suit was dismis- 
sed the suit instituted by Baljit Singh was partly decre- 
ed. Maharaj Singh and Baljit Singh both have preferred 
second appeals to this court. 

Nand Kishor, Khoob Singh and Anup Singh were 
three brothers. Nand Kishor had two sons: Maharaj 
Singh and Damodar Prasad. Baljit Singh purchased on 
7th January, 1952 the interest of Khoob Singh and Anup 
Singh in the land over which the water from the Parnalas 
in dispute is discharged. Admittedly the house from 
I which the water from the Parnalas in dispute flows 
down belonged exclusively to Maharaj Singh. There 
was a controversy with regard to the interest of Maharaj 
Singh in the land which is now owned by Baljit Singh 
and over which the water from the Parnalas in dispute 
falls down and flows through. It appears that the afore- 
said land belonged to the three brothers Nand Kishor, 
Khoob Singh and Anup Singh. Maharaj Singh alleged 
that there was a partition between Nand Kishor and 
his brothers Khoob Singh and Anup Singh as a result 
of which the land now belonging to Baljit Singh had 
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-^ome tto the share of Khoob Singh and Anup Singh. 
The court below observed as follows : 

"Thus I hold that Maharaj Singh has failed to 
prove the Batwara between Nand Kishor and his 
brothers and as such he has failed to prove that 
the water on the land in question was flowing as 
of right and as such it cannot be held that he has 
acquired prescriptive rights of easement to flow 
water on the land in question.” 

I am not quite satisfied with the finding of the lower 
appellate court that Maharaj Singh had failed to prove 
the partition between Nand Kishor and his brothers, 
but it is a 'finding t)f fact and is binding on me. The 
■fact is that the land over which the right of easement 
is -claimed was coparcenery property. Before its tranter 
in -favour of Baljit Singh on 7th January, 1952 when 
Maharaj Singh was a coparcener of the land over which 
easementary rights was claimed by him it could not be 
said , that he had been exercising the right to flow -water 
"as of right”. It cannot be denied that a dominant 
owner tcould not claim an easementary right over land 
of which he himself is the owner. The very concept 
of easementary right implies the exercise of the right by 
one person over the property belonging ’to another. It 
was held by the court below that since Maharaj Singh 
was bimself one -of the* owners of the -servient tenement, 
he could not claim any easementary right over it. 
Ireamed counsel bor Maharaj -Singh strenuously argued 
that .itrcould not be said . that Maharaj -Singh, under the 
circumstances. of the case, could not claim the right to 
flow- water over the land in dispute. He argued that if 
die land’inidispute before its transfer to Baljit Singh 
belonged -to the xoparcenery of which Maharaj Singh 
was pne.of the members, then even in that case it could 
notbe.said thatbe was the sole owner of the land in 
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dispute and diere was no one else to ^resist Ms easemen- 
tary claim over the said land. Admittedly the house 
from which the water flows down belonged exclusively 
to Maharaj Singh- Even if he was a member of the 
coparcenery the said house was his exclusive property. 
If water was being discharged through the Pamalas in 
dispute over the coparcenery land, then certainly it was 
open to the other coparceners to challenge the right of 
Maharaj Singh to flow water from the house which was 
not coparcenery property, but which bdonged exclu- 
sively to Maharaj Singh. Maharaj Singh is the owner 
of the house and he did hot possess any right fe flow 
water on the said land even if it was coparcenery pro- 
perty of which he was a member. ' 

Learned counsel relied on a single Judge decision of 
this Cxmxi in Atiqa Khatoon v, J5ano (1) in which 
Mr. Justice Upadhya observed as follows: 

“The essential ingredient cjf 'animus’ is there if 
the servient tenement does not belong to the per- 
son claiming the easement absolutely and if the ex- 
ercise of the right is capable of being resisted. If 
that land over which the easement is claimed her 
longs to another person also, that other person .is 
certainly affected injuriously by the exercise of a 
right of way over dre land and to that , extent the 
pcirson exercising the right is obviously doing an 
act detrimental or prejudicial to the rights of the 
other owner.” 

I respectfully agree with the aforesaid observation. In 
the present case, water from the two Parnalas had been 
flowing for over 20 years on the land in dispute and it 
must be held that Maharaj Singh had acquired a pres- 
criotive right of easement to flow water on the land in 
dispute. 

(1) A.I.R. 1W6 All. 415. 
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T for Baljit Singh referred to a single 

SwcH decision of the Oudh Chief Court in Majid 

f^^sain (1) Wazir Hasan, T. C.. ap- 
^ proved the following rule of law laid down by Mitra 
Eatju,j. his book on limitation : 

T, character of the servient land, 

t e friendship or relationship between the servient 
and dominant owners and the circumstances under 
which the user had taken place, may induce the 
Court to hold that the enjoyment was not ‘as of 

right’ although there is no direct proof that the 
enjoyment was had with the permission of the ser- 
vient owner.” 

In the present case water flowed down from the house 
belonging exclusively to Maharaj Singh over the land 
which belonged to the joint family of which he was a 
^ember. There is nothing to suggest that the water 
from the house of Maharaj Singh could have flowed from 
any ot er direction. If the coparceners permitted the 
discharge of water from Maharaj Singh’s house from the 
coparcenery land they must have dearly understood 
*at It would later on take the shape of an easementarr 
S • ave no hesitation in holding that the Tight in 
dispute enjoyed by Maharaj Singh was ‘as of right’. 
The trial court had decreed Maharaj Singh’s suit onlv 
with reprd to the Pamalas. Learned ^^Lsef for 
Maharaj Singh challenged the finding of the trial court 
ivith regard to the remaining Parnalas. I am not pre- 
pared to go beyond the finding of the trial court ^ 

^-7^^ A appeals filed by Maharaj Sin^h 

^PPeals nos. 3786 and 3788 of 1960 fre 

dTJii hrfhf of 

«d hy Maha^j Singh, viz.' S JndTpXn" 

(t) A J.R. 1996 o«dh 937. 
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3785 and 3787 of I960 are dismissed. Suit no. 744 of 
1958 instituted by Baljit Singh is decreed in terms of 
the deaee passed by the trial court. The parties will 
pay and get costs in all the appeals in proportion to S 

tlieii success and failure in the suits throughout. 

Ord^ed accordingly. 
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Before. Mr. Justice Broome and Mr. Justice Satish 
Chandra. 


1966 JODHAN ... Petitioner, 

S€ptefnber» 

S0« 

THE BOARD OF REVENUE, U. P. and others 
Opposite-parties 

Code of Civil Ppocedure, 1908, s. 11 — General Doctrine of res 

Judicata — Applicability and scope — Decision by civil court — 

If can operate as res judicata in suit in revenue court — * former 

suit* and ‘subsequent suit*, — Whether the dale of decision or 

institution is to be decided, 

S. 11, C. P. C. is applicable only to cases where both the 
earlier proceeding and the later proceeding which is said to be 
barred by the earlier one are civil suits, whereas in cases in 
which neither of the two proceedings or only one of them is a 
civil one, the general doctrine of res judicata, shorn of the 
limitations imposed by s. 11 is to be applied. 

Revenue courts are courts of special limited jurisdiction 
belonging to an entirely seperate heirarchy and cannot be equat- 
ed with civil courts. Therefore, s. 11, C. P. C. would not apply 
but the general doctrine of res judicata would apply to create 
the bar. 

To decide whether a suit is a former suit it is the date of 
decision and not the institution which has to be considered. 

Civil Miscellaneous Writ Petition No. 2246 of 1961. 

R. B. Misra, for the Petitioner. 

S. C., Satya Prakash and Radhey Shyam, for the 
Opposite-parties. 

The following Judgment of the Court was delivered 
by— 

Broome, J. : — This writ petition filed by Jodhan, 
which has been referred to us for decision at the instance 
of S. N. Singh, J., challenges a decision given by the 
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Bciard, of Revenue on 30th May, 1961 in a second appeal i966 
arising out of a suit under s. 176 of the Zamindari Abo- 
lition and Land Reforms Act, confirming the appellate ‘'• 
decision of the Additional Commissioner, Gorakhpur, 
dated 2nd December, 1960. Brom^j. 



The plots in suit were originally held by one Ghula- 
nian, who left two sons, Salik (father of the petitioner 
Jodhan and O. P. 6 Natha) and Lochan (father of O- P. 4 
Ramdhari). On Ghulaman’s death property was record- 
ed in the name of Lochan alone; and when Lochan and 
Salik died a dispute arose between their sons, Ramdhari 
(son of Lochan) claiming to be the sole tenant, while 
jodhan and Natha (sons of Salik) claimed that they 
were entitled to a half share in the plots in question. 
On 20th March, 1957 Jodhan and Natha filed this suit 
for partition under s. 176 of the Zamindari Abolition 
and Land Reforms Act, which was decided in dieir 
favour by the Assistant Collector, First Class on 16th 
August, 1960. Meanwhile Ramdhari on 18th July, 
1957 had filed a suit in the civil court for a permanent 
injunction to restrain Jodhan and Natha from interfer- 
ing with his possession of the disputed plots (and in the 
alternative for possession of the plots) and that suit was 
dismissed, in respect of the plots with which we are at 
present concerned, by the First Additional Munsif of 
Deoria on 11th January, 1960, with the finding that the 
plaintiff Ramdhari was not the exclusive sirdar of these 
plots. Ramdhari filed no appeal against the Munsif ’s 
decision, which therefore became final between the par- 
ties. He did, however, appeal against the decision of 
the Assistant Collector in the partitidn suit and that 
appeal was allowed on 2nd December, 1060, in respect 
of the plots novT in dispute, by the Additional Commis- 
sioner, who held that the plots in question belonged 
exclusively to Ramdhari and* that J^han and Natha 
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had no share therein. The suit for partition filed by 
Jodhan and Natha thus stood dismiss^; and this deci- 
sion was confirmed by the Board of Revenue by means- 
of the impugned second appeal order dated 30th May, 

1961. 

■ The contention now advanced by the petitioner 
Jodhan (which was also taken by him before the Com- 
missioner and before the Board of Revenue) is that the 
defence of Ramdhari in the partition suit to the effect 
that he was the sole sirdar of the disputed plots was 
barred by the principle of res judicata, in view of the 
earlier decision given against him by the First Addi- 
tional Munsif of Deoria on 11th January, 1960 which 
had become final between the parties. This plea was 
repelled by the Board of Revenue on the ground that 
the civil court had no jurisdiction to try the subsequent 
suit for partition of the holding and consequently the 
civil court judgment could not operate as res judicata 
under s- 11, C.P.C. 

The fundamental question that calls for determina- 
tion in this case therefore is whether a decision given 
by a civil court in a civil suit can operate as res judicata 
in a revenue suit subsequently decided by a revenue <- 
court, in which the same matter is directly and substan- 
tially in issue. S. II, C.P.C. is couched in the follow- 
ing terms : ^ 

"11. No Court shall try any suit or issue in 
which the matter directly and substantially in issue 
has been directly and substantially in issue in a 
former suit between the same parties, or between 
parties under whom they or any of them claim 
litigating under the same title, in a Court compe- 
tent to try such subsequent suit or the suit in which 
such issue has been subsequently raised, and has 
been heard and finally decided by such Court" 
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It IS clear that in the case that we are now considering 196 « 
&e conditions demanded by this section are not satish- ^ 
ed, for the civil Court which gave the earlier decision 
jurisdiction to try the subsequently 
decided revenue suit. Consequently, on a strict appli^ro^J.. 
cation of the terms of s. II. the decision in the eaSer 
civil suit could not operate as re^ judicata to bar the 
trial of the subsequent suit in the revenue Court It 
IS argued on behalf of the petitioner, however, that in 
a situation like this the restricted rule enunciated bv 
s. 1 1. C.P.G. should not be applied but the subsequent 
revenue suit should be held to be barred by the ^rlier 

civil Court decision on the basis of the general principles 
of res judicata. r r 


When considering this question of whether the strict 
terms of s. 11. C. P. C. or the wider principles of the 
general doctrine of res judicata apply to a case like the 
present, we are faced with an unfortunate discordance, 
if not contradiction, in the rulings cited by the parties 
in support of their respective contentions. In Bhagwen 
Das V. Mst. Reoti Devi (1) the Supreme Court held that a 
revenue Court decision on a question of title did not 
operate as res judicata in a subsequent civil suit, be- 
cause the conditions required by s. 11, C. P. C. (viz that 
the court trying the earlier suit should be competent to 
try the subsequent suit) were not satisfied; and the 
^neral principles^ of res judicata were not permitted to 
w invoked. Again, in Jankirama Iyer v. Nilakanta Iyer 
(2) which dealt with a case involving two successive suits 
in the civil courts, it was observed: 

When s. 11 is thus inapplicable it would not be 
permissible to rely upon the gdieral doctrine 6( 
res judicata. We are dealing with a suit and the 

only, ground on which res judicata can be urged 
<1) A.LR„ 1968 S. c. 287. (3) A.I jt. 1962 C. ■ 833. ‘ 
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19^ againsi such a suit can be the provisions of s. 1 1 and 

Icmeus ho Other. 

i>: . ' ■ . , , ■ , . . ■ ; , " 

Oh the other hand, in Gulab Chand v. ^tate of Gujor&t 
(1) it was. held that a civil suit . was barred upon general 
BrsoHie, J. principles, of w judicata by ah earlier decision on the 
itierits in a writ petition and tlie Supreme Court re- 
iharked: . ■ 



“We are of opinion that the provisions of s. II, 
G. P C., are not exhaustive with respect to an easier 
decision operating as res judicata between the sitne 
parties on the same matter in controversy in a sub- 
sequent regular suit and that on the general prin- 
ciple of res judicata, any previous decision on a 
matter in controversy, decided after full contest or 
after affording fair opportunity to the parties to 
prove their case by a Court competent to decide it, 
will operate as res yudicnte in a subsequent regular 
suit. It is not necessary that the Court deciding 
the matter formerly be competent to decide the sub- 
sequent suit or that the former proceeding and the 

subsequent suit have the same subject-matter. The 

nature of the former proceeding is immaterial." 

It is difficult to reconcile this latter case of Gulab 
Chand (1) with the earlier decision given by the Supreme 
Court in Bhagwan Das v. Mst. Reoti Devi (2) holding 
II, C.P.C. to be attracted in a case where a revenue 
■o^rt decision was followed by, a chil suit dealing wdth 
^me questions of title. That case has nOt been 
Trferred to or hscussed in the later ruling, but by im- 
p irauon would appear to have been overruled. It is 

case (2) 

Am U^p» not en^ on any diScuMbn of the 
p^i^ihty.of Ae general principles res judiem to 
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(2) A.I.R; 1962- s. 
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comider the diiferences between the scope of the prin- im 

ciple of res judicata covered by s. 11, of the Code of — “ 

Civil Procedure and that of the principle of res j%rdicata 
dehors the said section”. 

Xhe view that now holds the field appears to be that bwwb*. J* 
s. 11, C.P.C. is applicable only to cases where both the 
earlier proceetiing and the later proceeding which is said 
to be barred by the earlier one are civil suits, whereas 
in other aises, in which neither of the two proceedings 
or only one of them is a civil suit, the general doctrine 
of res judicata, shorn of the limitations imposed by s. 11, 
is to be applied. This view finds expression in the 
following passage from Gulab Chand v. State of Guja- 
rat (1): 

“The Code was dealing with procedure of the Civil 
Courts only and had therefore, not to ccwisider 
what would be the effect on the trial of suit in view 
of the provisions of other enactments or of general 
principles of res judicaia or of my other hind. It 
had to restrict its provision about res judicata to 
the effect of ctecisions in a civil suit on a subsequent 
civil suit and therefore, enacted s, U in the ferm 
in which we find it. It made one of the conditions 
for the application of a previous dedsiem to qperate 
as res judicata to be that the previous dedsitm is 
made not only by. a Court competent to make it 
but by a Court whidi may t?e competent to try the 
subsequent suit. This condition must have been 
considered necessary in view of the observations 
of the Privy Council in Misir Raghohardiars case 
(2), and on account of the hierarchy of Courts under 
the various Acts constituting Courts of Civil Judica- 
ture and it could have .been, felt that a decision by 

'a Court which is npt competent to decide die ^b- 
sequent suit be not treated of a binding nkture. 

0) A.t.R. 1065 S. C. im. ' (^9 M. App, 197 (P, C.). 
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Such an exceptional procedure seems to have been 
provided as a matter of precaution as the Court 
not Competent to try the subsequent suit must 
necessarily be a Court of inferior jurisdiction and 
therefore, more liable to go wrong. Whatever the 
reason may be, the provisions of s. 11 will govern 
a previous decision in a suit barring a subsequent 
suit with respect to the same matter in controversy 
and gerneral principle of res judicata in such parti- 
cular circumstances will neither be available to bar 


' : a subsequent suit nor will be needed.” 

It is true, as has been pointed put in the dissenting judg- 
ment of SuBBA Rao, J., that the rule that has been laid 
down in this case of Gulah Chand (1) gives rise to ano- 
malies, for it implies that a decision in a previous civil 
suit that does not certify the stringent conditions of s. 1 1 
C-P.C. will not operate as res judicata in ai subsequent 
suit, whereas a decision iii a proceeding that is not a suit 
"will be res judicata whether it satisfies the conditions of 
's. 11 or hot. ■ But that cannot be helped': in the con- 
■ffict between ' the terms 6f s. 11 arid the" gteri’eM- prin- 
ciples of res /^ckl£i, ari6m’aliesCf ‘one -Tci'nd’or uriother 
£re irievitabie; and tfe onl^ way to avoid them 'Would 
1eeiri % be to re-toact s. 11 Iri some wider and less riestric- 
'tiVe forni. ■ ' ' 

; Applying the rule ^nunq^ to the facts of the 

,p^ent, case, we find diat. s, l.l, C.P.C. is pot applicable 
jmd diat the case governed by the general doctrine of 
.res judicata. 'Hie decision of 11th January, 1960, was 
no doubt given by a civil court in a civil suit, but the 
subsequent decision- of 16th August, 1960, was, by a 
revenue court in a revenue suit Revenue courts are 
courts of special limited jurisdiction, belonging ^o an 
entirely separate hierar^y and cannot be equated with 

^ : - s S. C. 1153. 
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civil courts; and only certain provisions of the Civil im 
Procedure Code have been made applicable to revenue 
suits (vide Chap. IX of the U. P. Land Revenue Act 
and Appendix I to the Revenue Court Manual). If, REVEjnii 
• therefore, s. H, C.P.C. is concerned solely with the Bro’^j. 
efiEect of decisions in a civil suit on a subsequent civil 

* suit, it cannot govern the effect of the decision in a civil 
suit on a subsequent revenue court decision. 

The Board of Revenue was thus wrong in holding 
that the Munsif’s decision of 11th January, 1960, could 
not operate as res judicata in the subsequently decided 
revenue suit on the ground that the requirements of 
•s. 11, C.P.C* had not been satisfied. In the circum- 
stances of this case the general principles of res judicata 
would apply and the Munsif’s decision would bar the 
defence taken by Ramdahni in the revenue suit, despite 
the fact that the Munsif had no jurisdiction to try the 
latter suit. 

The Additional Commissioner had repelled the plea 
of res judicata on other grounds, but these are clearly 

* imtenable. He was of opinion that the Munsif’s deci- 
sion could not operate as res judicata because the suit 
in which it was given had been filed later than the re- 

j. venue suit. But it is die date of decision that counts, 
not the date of institution; and the Munsif decided the 
•civil suit on 11th January, 1960, whereas the revenue 
-suit, though instituted earlier, was not decided until 
16th August, 1960. The civil suit, having been decided 
earlier, is the 'former suit’ for the purposes of res 
judicata while the revenue suit, decided later, is the 
".subsequent suit*. The Additional Commissioner also 
thought that the Munsifs decision could not operate as 
■res judicata because the civil courts had no jurisdiction 
•at that time to decide Sirdari rights. The fact is how- 
ler that the decision was fully within jurisdiction. The 
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question of Sirdari rights was refmed by the Munsif to 
die revenue court under s. S32 of the Zatmndai. Aboln 
tion and Land Revenue Act and the finding S^^en by 
the revenue court on this point were accepted by the 
Munsif and incorporated in his final decision. An 
attempt has been made to argue before us that s^. 33^ 
had been deleted at the relevant time, but we find that 
it was not deleted until 7th November, 1958, whereas 
the reference had been made to the Revenue Court on 
30th JanuaiT, 1958, (as is clear from the certified copy 
produced by the petitioners). 

j 4.U tVicii- hf>tb the Additional 




Commissioner and the Board of Revenue were wrong 
in holding that the Civil Court decision of H th January , 
1960, conld not operate as res judicata. This petition 
is aceordingly allowed with costs and the impugned 
orders of 2Bd December, 1960 and SOth May, 1961, are 
quashed (with the result that the decree of the Assistant 
Collector dated 16th August, 1960, is restored.). 

Petition dl&wed- 
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Before Mr. JuMice Oak 

MUNSHI LAL and others ...Appellants 

9 * 

NASIR ... Respondent 

u. P. (’reniporary) Control of Rent and Eviction. Act III of 1947 
2id) and li—Prrmisxion granted by an authority other than 
District Magistrate— No evidence tkab he was authorised by 
District Magistrate — Prcuimption of such authorisation— If 
can be made — Indian Evidence Act, 1872, j. 114(e). 

Notice — Sendee by post — Notice under s. 106, Transfer of 
property Act sent by ^st — Presumption of service— Endorse- 
ment of refusal by postman — Proof of correctness of — Plea of — 
Waii'cr -when not to be aUoxved — Transfer of Property Act,. 
1882, ss. 106 and \l%-—(lrncral Clauses Act, 1897, s. 27. 

Th«rc is a presumption that iudidal or official acts have been' 
regularly performedi under s. lH(e), Evidence Aa. V^re the 
authority granting the pennission was not 4i»tiited in the 
(4e»ding8, nor in the eanier proceeding fot gtantmg of permis- 
sion that the pretun^kln tnay be (kawn that there was anthori- 
saiipn as contempiated tinder s. E(i#) of the A«- 

Thongh the iotdal burden of pi^i% it lies on the plaintiff 
but he having produced an order, it shifted to the defendant to 
rebut tbe same. 

Wherever a conununication is sent by post there is presump' 
tion of its due delivery and where returned with the endorse' 
ment 'lejeeted' there will be a presumption <rf tender by postal 
authority, notwithstanding that the postman was not produce i; 

Where a plea of waiver was neither taken nor was an issue 
trained it was disallowed in appeal. 

Second Appeal No. 1263 of 1964 from the Judgment 
anti decree of M M. H. Siddiqui, Additional Civil 
Judge, Bulantlshahr, in Civil Appeal No. 427 of 1963 
decided on 4th March, 1964. 

A. Banerji, for the Appellant. . . - . 

7 MV 
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1986 Oak, J. : — ^This second appeal by plaintiffs arises out 
MuNsm Lai, of a suit for ejectment and arrears of rent. Munshi Lai 
Nwm ^’^d others are the owners of the house in suit. Nazir 
— defendant occupied the house as their tenant on a month- 
ly rent of Rs. 7.50. The plaintiffs obtained permission 
from the Rent Control and Eviction OflBcer, Buland- 
shahr for filing a suit of ejeci^ent against the defendant. 
The plaintiffs’ case is that they served upon the defend- 
ant a notice to quit, and later filed the present suit for 
his ejectment and to. recover arrears of rent. The defen- 
dant pleaded that the permission granted by the Rent 
Control and Eviction Officer was invalid. This plea 
was overruled by the learned Additional Munsif, 
Bulandshahr, who tried the suit. He held that the per- 
mission secured by the plaintiffs is valid. The court, 
therefore, passed in plaintiffs’ favour a decree for eject- 
ment of the defendant and for the recovery of Rs. 19.75 
on account of arrears of rent. There was also a direction 
for paynient of damages. 

N^if; defendant ^ The appeal was allowed. 

Sy-diOi ieairned; Additional Civil Judge, Bulandshahr. 
He dismissed the plaintiffs’ suit. Munshi Lai and other 
plaintiffs have cohie to this Court in second appeal ' ‘ ' 

The question for consideration is whether the* dblend- 
ant is . liable to ejectment. ' The trial Court held that the 
defendant was‘ liable tb ejectment. But the, learned 
Additiqnar CiVil judge, differed from the trial Court on 
tiiis point. The lower appellate Court has given three 
reasons for reversing the decree of the trial Court. The 
three reasons are; (1) it has not been proved that the 
Rent Control and Eviction Officer had been duly autho- 
ri^d to grant peimission for filing suits for ejectment; 
(2) it has not been proved that notice to quit reached the 
defendant, and he refused to accept the notice; ,(3) tlie 
notice to quit was later waived by the landlord by accept- 
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ing rent from the tenant. These three points may be dis- was 
bussed one by one. It was stated in the plaint that the Munshi lm. 
plaintiffs secured permission from the Rent Control and jjamr 

* Eviction Officer, Bulandshahr. On this point, it was 
pleaded in para. 5 of the written statement that the per- 
mission obtained by plaintiffs was invalid. We may 

^ therefore take it that the plaintiffs did obtain permis- 
sion from the Rent Control and Eviction Officer, Buland- 
shahr. The question for consideration is whether the 
permission was invalid as alleged by the defendant. 

S. 3 of the U. P. (Temporary) Control of Rent and 
Eviction Act (hereafter referred to as ‘the Act’) provides 
for the grant of permission by the District Magistrate. 

The expression “District Magistrate” has been defined 
in cl. (d) of s. 2 of the Act. “District Magistrate” in- 
cludes an officer authorised by the District Magistrate to 
perform any of his function under this Act. The ques- 
tion, therefore, arises whether the officer concerned was 
duly authorised as contemplated by cl. (d) of s. 2 of 
'thiis Act. ■ ■ ' ' 

^ . Sri C. B. Dixit appears to have granted the permission 

in question. There is on the i:ecord , no document to 
prove definitely that Sri Dixit had been.authorised under 
pi. (d) ctf s. ,2 of the Act. The question arises whether 

* !we may presume that Sri Dixit had been so authorised. , 

In Makabir Prasad Lilha v. The Purulia Electric Stap- 
ply Corporation Ltd. (1) it was held that there is np pre- 
sumption by which' a delegation of powers could he pre- 
sumed. That case arose out of criminal proceedings. 

The decision of the criminal case turned on the ques- 
tion whether the Chief Electrical Inspector had been 
duly authorised or not. The court declined to draw a 
presumption in favour of the prosecution. In a dvil 
proceeding the Court would be more willing to draw the 
necessary presupiption under s. 1 14 of the Evidence Act. 
a) ms Cal. 661 . 
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^ According to cl. (e) of s. 114 of the Evidence Act, the 
aiwsbi Lai. Court may presume that judicial and official acts have 
been regularly performed. It is not denied that Sri C. B. 
Dixit was an officer attached to district Bulandshahr. 
We may presume that Sri C. B. Dixit’s official acts have 
been regularly performed. 

In Govind Ram Thaper v. Hari Ram (1), the defend- 
ants pleaded that the permission secured by the plaintiff 
was by an officer who was not authorised by the District 
Magistrate to perform functions under the Act. Permis- 
sion was granted by Sri B. R. Sharma. The actual order 
passed by the District Magistrate authorising Sri Sharma 
to perform any functions under the Act was not on the 
record. It was held that the order granting permission 
was passed by an officer who had no authority to make 
the order granting permission. It will be noticed that in 
that case die defendants expressly pleaded that the pier- 
mission was granted by an officer who was not authorise 
by the District Magistrate to perform his functions under 
the Act. In the present case, there is no such express 
plea in the written statement. In para 5 of the written 
statement there is die vague plea that the permission is 
invalid. Now, permission can he invalid for a variety 
rrasons. The suit may not relate to accommodation at 
all. The suit may relate to a building construeted after 
1st January, 1951. From the written statement it is IWM; 
dear on what ground the defendant was diallenging the 
validity of the piermfesuMi. Thus the facts in the present 
case are somewhat different from those in Tkapar’s case. 

In M. A. Rafiq v. Sint. Maya Devi (2), it was held that 
the initial burden of proving that the suit is filed with a 
valid permission is on the landlord who would fail if he 
does not produce any order giving permission, but after 
such an order has been produced the burden would shift 
on the defendant who would fail if after production of 

(Xfim A.L.R'; m ■ ' ■ ^ (2) 1968 A.L.R. 827. 
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ah order purporting to have been passed by an authority 1968 
he produces no evidence in support of his allegation that munshTlal 
the officer had in fact an authority. I respectfully agree 
with that view. 

» Oib.f. 

In the present case die permission: by Sri Dixit is not 
at present on the record. Mr. .4. jBaner/t appearing for 
^ the appellants states that the permission was filed before 
the trial court. Any way, the feet that some such per- 
mission was secured by the plaintiffs was not disputed 
by the defendant. The tenant filed a revision against 
Sri Dixit’s order. The revision was dismissed by the 
Additional Commissioner, Meerut. Ex. 2 is a copy of 
the Additional Commissioner’s order dismissing that re- 
vision. A perusal of Ex. 2 shows that the tenant did not 
^iispute before the Additional Commissioner Sri Dixit’s 
•competence to grant permission in proper case. There 
is no good reason for supposing that Sri Dixit acted with- 
out the necessary authority under s. 2(d) of the Act. We 
may therefore presume that Sri Dixit had been duly 
authorised for granting permission under s. 3 of the Act. 

The next question for consideration is whether there 
was a valid notice to quit under s. 106, T. P. Act. Munshi 
Lai plaintiff gave a statement on this point. He stated 
that he sent a notice to the defendant. Ex. 3 is a copy of 
the notice. The defendant declined to accept the regis- 
•* tered notice. Ex. 4 is the envelope so returned. Sri 
Kishan Chand Vakil signed the registered notice. 

Mr. K. B. L. Gaur appearing for the respondent urged 
that the copy Ex. 3 is not admissible in evidence. The 
point is not of importance, because the registered notice 
is on the record. That notice is contained in the enve- 
lope (Ex. 4). The learned Civil J«^e reinarked that 
the contents of Ex. 4 were not knoT^ The point should 
ionot have presented any difficulty, l opened the envelope 
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1966 (Ex. 4) in this Court. I found a notice within the enve- 
(Ex. 4). I compared the contents of that document 

Nabir (^' documents completely tally.. 

o»k, J- The next question is whether the notice reached the 
defendant, and he refused to accept it. The postman 
was not produced by the plaintiffs on this point. There 
is, however, an endorsement on Ex. 4 by the postman 
indicating refusal by the defendant. 

In Wasu Ram v. R. L. Seth (1) it was held that 
whenever a communication is sent by post there is a pre- 
sumption that it was duly delivered or tendered. If the 
communication is returned by the post office with the 
endorsement “Refused”, the presumption will be that it 
was tendered by the postal authorities in their ordinary 
course of business to the addressee who refused. 

The learned Civil Judge tried to distinguish the pre- 
sent case form Wasu Ram’s case (1) on the ground that 
that was a case of money order, whereas the present case 
is one of a registered letter. I do not think that differ- 
ence is material for the purposes of the principle laid 
down in Wasu Ram’s case (1). That principle will apply 
whether the refusal is endorsed on Ae back of a regis- 
tered letter or on the money order form. Even in tlie 
absence of the postman in the witness-box the lower 
appellate court should have drawn the appropriate pre- 
sumption from the endorsement on Ex. 4. 

The defendant gave his statement on oath', and denied 
haying refused to accept any such letter. At the end of 
point no. 2, the learned Civil Judge observed: 

"In the circumstances, I believe the defendant who 
stated on Oath that he did not receive any notice 
frtmi the plaintiff:” ^ - 

a) 1963 A.W.R. 479. 
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Mr. Gaur contended that this fir.A- 

on this Court in second appeal ^Jindin? igeg 

the notice rrached the def^nA whether — - 

fact Rill t-ihi. fi j- ®^^tidant or not is a Xj 

taa. But the finding recorded bv th , of „*'• 

Judge on point no. 2 is vitiated by hi Civil 

neces^rjr presumption from the entlf *e ^ 

defendant is an interested witnir T ^ ‘ 

much reliance on his statement In • place 

ment on the envelope (Ex. 4) it shoullT 

this envelope did reach the defend ^ Presumed chat 

to hccept the letter. Service of ntdc ""f 
proved. notice has been duly 

Under point no. the learned r- -t t 
the notice in question was later^S 
by accepting rent from the defeni J plaintiffs- 

plaintiff did .say .something about "er * '' 

from the defendant. Butlosn^rT "^"'''"^yot-der 

11^0 jilaintifr a.s to whether he had ^ was put to 

l-I- of waivc-r i'e:, ^ ^ N. 
trial rom-t. Thm ms no issL J before the 

fmmcti by the „-ial court. Wnhtw! f of waiver 

offoct. The learned Civil 

ttunmg the question of waiver fo^hlLir^ 

before him. The plaintiffs' rb; ^ appeal' 

tbe jirinriple of wais-er. Thus nUth'^tT^ defeated on- 

l>y the learned Civil TudS f Ir 

tiffs' claim arc unsound ^ ^ dismissing the plain- 

The Second Appeal is allowed I «i^b ‘a i. 

S' AtWitioarl CivTl m' BuW 

«cn,,.„.c„p„ front ^e- 

fendant IS permitted to Courts. The de- 

for po.f«, of 

Second Appeal allomed. 
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SALES TAX REFERENGE 


- Before Mr. Justice Martchanda and Mr. Justice 
M. H. Beg. 

MESSRS. D. S. BIST & SONS ... Applicant 

198 « - 

jOctober,^. 

THE COMMISSIONER OF SALES TAX ... Oppo- 
site-party. 

U. P. Sales Tax Act, 1948, «. 11(1), 21 and 7— Rule 41(5)— 

Appellate Court remanding case to Sales Tax Officer — His 
power to include a turnover under s, 21 — . 

Where in an appeal *the assessment is set aside and the case is 
remanded with direction for re-assessment, the Sales Tax Officer 
acquires all the powers available to him under s. 7 and r. 4(5) 
in relation to original assessment In such circumstance the 
assessment continued pending. S. 21 will apply only if the 
assessment has already been completed and became final. There- 
fore, in the absence of such finality the Sales Tax Officer cannot 
take action under s, 21. 

Sales Tax Reference no. 134 of 1 964 under s. 1 1 (i) of 
the U. P. Sales Tax Act 

S. C. Khare, for the Applicant. 

S. for the Opposite-party. 

The following judgment of the Court was delivered 
hy — 

MANCHAimA, J. : — ^This is a case stated under s. 11(1) 
.of the tJ. P. Sales TaJ: Act (hereinafter referred to as the 
Act). The question fcfferred is: 

"Whetiher under the drcumstences of the ease 

when the controversy remanded by the Judge (Re- 
visions). Sales Tax was only with respect to 28,875 
sleepers as to whether its price was to be excluded 
on account of sale being ex-U. P. physical delivery 
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or not, there having been no scrutiny about the cor- 
rectness or otherwise of the turnover by the Assess- D. s. bjsi 
ing Authority as also by tlie Judge (Appeals) Sales gowmb- 
Tax and consequently no observation about its cor- 
rectness or otherwise by die Judge (Revisions) Sales 
* Tax, was it open to the Sales Tax Officer to have 

taken additional information into consideration so as 
to enhance the turnover on the basis of that inform- 
» ation to the tune of Rs.43,00,000 without taking re- 

course to s. 21 of the Sales Tax Act with respect to 
the alleged escaped turnover?” 

The material facts are these : the assessee is a dealer in 
tea as also of timber extracted from forest taken on con- 
tract. The relevant year of assessment is 1950-51. The 
assessing authority fixed the turnover of tea at Rs.76,422 
and odd and the net turnover of timber at Rs.26,00,000. 

The dealer' went up in appeal challenging the inclusion 
of the sale of tea in the turnover on the ground that it 
was exempt being a horticultural produce. In respect of 
the turnover of timber it was claimed that 28,875 sleep- 
ers priced at Rs. 3, 42,203 were exported by rvay of sale 
outside U. P., and therefore, die turnover determined 
by the assessing officer required to be reduced by the 
f aforesaid sum of Rs.3,42,203. The Judge (Appeals) 
accepted both these contentions and deleted the turn- 
over of tea from the assessable turnover and also reduced 
^ the turnover of timber to Rs.23, 00,000 and odd. Against 
this the Department went up in revision. The Judge 
(Revisions) upheld the deletion of the turnover in res- 
pect of the sales of tea, but, with regard to the turnover 
in respect of 28,875 timber sleepers, he was of the view 
that the original contracts for the sale thereof made by 
the assessee with the railways and the D. G. I. Sc S. and 
the relevant correspondence in that connection should be 
examined. He, therefore, ordered as follows: “the 
application be partly allowed. The appellate order is 

8 AD 
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1966 set aside. The case is remanded for certain enquiries as 
0 . s. Bis> directed in the judgment with respect to the sales of sleep- 
CraSins- ers for Railways as also those sold to the D. G. 1. & S. 
Fresh assessment shall then be made in respect of them, 
th^ found to be liable”. Thereafter, the Assess- 
j. ’ing Authority made an assessment under r. 41(5) of the 
Sales Tax Rules. The Sales Tax Officer pointed out in 
assessment order : “In view of the above directions, the 
assessees were called in August, 1957, but the case was 
postponed to September on their request as they wanted 
time to produce certain documents. The case was ad- 
journed to September. They again wanted time to ob- 
tain certain documents from the Forest Department, 
The case was finally fixed for hearing on 24th September, 
1958. No body turned up on this date. A letter was 
received from the assessee saying chat they had already 
filed some copies of tire requisite papers relating to vari- 
ous supplies. They expressed their inability to produce 
the relevant original important records of the year under 
consideration as they were misplaced and were not trace- 
able by them. They further requested that the case be 
decided ex parte. In view of the assessees own request, 
che assessment is being made ex parte. There are no 
papers on record to show the nature of the agreements 
entered into by the assessee with the various parties re- 
garding supplies inside U. P. or outside U. P. There 
is a mention of an agreement in the assessment order 
passed by my predecessor originally on 18th April, 1953^ 
in which he had mentioned that all the timber meant for 
Railways and supplies through the Forest Department 
was sold in U. P. as the agreement was between the Gov- 
ernment U. P. and the assessee . . . In the absence of 
appearance of the assessee and in the absence of produc- 
tion of original documents, the turnover will have to be 
determined on the basis of material available on record. 
It has been discovered that for the year under considera- 
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tion the sales of timber were shown at Rs.42,67,383 by the 
assessee according to the return filed by them with the d. s. Bist 
Income Tax Department which according to the income- commib- 
tax assessment related to the year 1951-52. . . Their 
f turnover i? therefore fixed at Rs.44,00,000 at a round 

figure. J- 


Against this assessment order passed after remand the 
assessee agrin went up in appeal and contended: (1) 
that there could be no de novo assessment by the Sales 
Tax Offic< r and the turnover fixed in the original assess- 
ment prior to remand could not be enhanced; and, (2) 
that the as>essment on higher turnover was unwarranted 
because th ;y were not apprised of the information which 
the Sales 1 ax Officer intended to use against them. The 
Judge (Ap^^ieals) accepted the contention that the remand 
by the revi sional court was only for th^ disposal of a parti- 
cular point and the turnover could not have been en- 
hanced be^ ond what the Sales Tax Officer had originally 
determiner . According to him “the only question which 
was left o'>en to the assessing officer was in respect of 
timber sales amounting to Rs.3, 42,208.” It, however, 
appears that he gave the assessee an opportunity of show- 
ing that the material in the shape of an income-tax return 
for the relevant year of assessment showing a turnover 
of Rs.4S lakhs and odd was not relevant for the purpose 
of sales tax assessment for the assessment year 1951. The 
Judge (Appeals) was apparently satisfied that the income- 
tax return and the assessment filed by the assessee were 
irrelevant. In this connection he observed : “However 
the a^ssee also produced necessary evidence to show 
that the figures on which the S. T. O. has relied were 
not relevant for the purposes of assessment for the year 
1950-51. Aggrieved by this order the Department went 
up in revision. The assessee was the respondent before 
the Judge (Revisions).” The Jxidge (Revisions) remarks r 
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1966 “The dealer has not disputed the correctness of the in- 
formation received by the S. T. O. or denied that the 
turnover mentioned by the S.T.O. was not mentioned in 
sioNBR OF the income-tax returns. He has only challenged the com- 
sa mb-t^ petency of the S. T. O. to take that information into 
'Manchanda, consideration.” In other words, tire correctness of the 
turnover given in the income-tax proceedings foi' the 
assessment year 1951-52 was no longer challenged either 
on the ground that they did not relate to the same period 
which was not covered by the assessment order under the 
Sales Tax Act or on the ground that the income-tax re- 
turns filed were incorrect. The challenge was only to 
the jurisdiction of the Sales Tax Officer to take those 
income-tax returns into consideration in assessment pro- 
ceedings under the Sales Tax Act. The finding that was 
given by the Judge (Appeals) on the merits as to whether 
the turnover in the returns filed in the income-tax pro- 
ceedings related to the same period covered by the Sales 
Tax assessment, was abandoned or at least not pressed. 
The Judge (Revisions), therefore only decided the legal 
issue which was pressed before him as to -whether after 
remand, though in respect of a particular item, the 
Income Tax Officer was competent to include therein 
certain other turnover -which had not been included in 
the assessment made before it was set aside and the case 
remanded. According to him, as the turnover I'eturned 
by the dealer was originally accepted by the Sales Tax 
Officer and none of the authorities had applied their 
mind as to whether the turnover return was con'ect or 
not, it was open to the Income Tax Officer, on remand, 
to include such turnover which had not been included in 
the assessment originally made. He, therefore, set aside 
the order of the Judge (Appeals) on this j>oint and restor- 
ed the order of the Sales Tax Officer fixing the taxable 
turnover at Rs.43 lakhs. Hence, this reference at the 
instance of the assessee. 
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It was contended by the learned counsel for the asses- 1966 
see that the real question was as to whether adequate d, s. bis® 
opportunity before enhancing the turnover was given by r JLn« . 
the Sales Tax Officer to meet the material in the shape of swksb. os 

the income-tax return for the assessment year 1951-52 

which! had been discovered by him. It is conceded that 
* the assessee permitted the assessment on remand to be 
made ex parte by not producing the original contracts or 
any other correspondence. But, it is contended, that the 
concession should be restricted only to the item upon 
which the Sales Tax Officer was directed by the Judge 
(Revisions) to investigate and assess or not to assess the 
turnover of Rs. 3,42, 000 in respect of the timber sales 
depending on whether they were ex-U. P. sales or not. 

The question of adequacy of opportunity would not 
arise out of the order of the Judge (Revisions). As al- 
ready observed, the Judge (Appeals) had given the asses- 
see an opportunity and was satisfied that the material 
relied upon by the Sales Tax Officer in the shape of the 
income-tax returns filed by it were not relevant in these 
proceedings. But, when it cam€ in revision, the asses- 
see did not urge that the finding given by the Judge 
(Appeals) on merits should not be disturbed. The 
assessee was content with urging the purely legal aspects 
*1 as to the scope of the remand order and the jurisdiction 
of the Income-tax Officer to make an assessment there- 
after. In the application under s. 1 1(1) too no grievance 
was made of the fact that the Judge (Revisions) had 
wrongly stated that the only point challenged by the 
assessee was as to the legality of the increase made in the 
turnover by the Sales Tax Officer upon remand. There 
is also no such mention in the statement of the case. 

The question referred would also indicate that the ques- 
tion Was being confined simply to the question whether, 
in the circumstances of the case, it was incumbent upon 
the Sales Tax Officer to take proceedings under s. 21 of 


62 


THE INDIAN LAW REPORTS 


[i»e7 


1966 the Act even when the matter was remanded and a fresh 
i)_ s. BiBT assessment had yet to be made. In these circumstances 
coi^s- not possible to accede to the submission of the coun- 
BicwER OF sel for the assessee that the question should be reframed 
so as to include dierein the question as to whether tliere 
Manchanda, jq fumish adequate opportunity to meet the 

material used by tlie Sales Tax Officer against it. 


The question^ therefore, which falls to be considered 
relates only to the jurisdiction of the Sales Tax Officer 
upon remand to include therein the turnover which he 
had not included at the time of the original assessment 
as he had no knowledge of such turnover at that time 
or whether in such circumstances it was obligatory on 
him to take action under s. 21 of the Act. It is no doubt 
true that the Judge (Revisions), when he made the order 
of remand, had only in mind the precise point which was 
argued before him and that was whether there was any 
material to hold that the sales of timber valued at 
Rs.3,44,000 were sales within U. P. or ex-U. P. The 
direction, no doubt, was that this aspect should be inves- 
tigated. The Judge (Revisions), however, did not re- 
mand the matter for determination of that specific issue 
or the specific point but wrent on to direct that a fresh 
assessment shall be made. In other words, he set aside 
the remand which had already been made. Once the 
remand made was set aside and a fresh assessment had 
been to be made then all the powers which the Sales Tax 
Officer had under s. 7 or r. 41(5) at the time when he 
made the original assessment would again be available 
to him. The opportunity that s. 7 requires is that “be- 
fore taking action under this sub-s. (3) the dealer shall 
be given a reasonable opportunity of proving the correct- 
ness and completeness of any returns submitted by hina". 
That opportunity was given to .him, but he refus^ to 
avail of it. Beyond that no further opportunity under 
the Act was required to be given to him. In the present 
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vCase th'e niaterial discovered was an income-tax return IM# 
£led by the assessee itself. The assessee cannot contend d. s. Bim 
that he was taken by surprise by the Sales Tax Officer 
pressing into service the return filed by the assessee him- o» 
:self . In any event, if any further opportunity was re- ™ 
I, quired, the Judge (Appeals) had given that opportunity 
to the assessee, and, therefore, it is no longer open to him 
to contend that the provisions of s. 21 of the Act should 
have been applied or that some further opportunity to 
foe heard should have been given. It has not been point- 
ed out to us that the assessee had any explanation to offer 
of the turnover shown by himself in his income-tax re- 
turn. Apparently, the assessee himself did not desire 
any further opportunity to be heard lest he is placed in 
the embarrassing position of having to explain the ad- 
mission made by him before the Income-tax authorities. 

There is, in our judgment, no scope for taking action 
under s. 21 of the Act when an assessment for whatsoever 
reason is still not final and is pending. S. 21 of the Act 
will only apply if the assessment under s. 21 has already 
been completed and become final; then only it is possible 
to say that some turnover has escaped assessment but if 
^ the original assessment itself is not complete or final it 
will not be open to the Sales Tax Officer to take action 
under s. 21 of the Act. If in such circumstances, when an 
original assessment order had been set aside so chat the 
assessment was still pending, the Sales Tax Officer had 
proceeded to take action simultaneously under s. 21 of 
'the Act, the assessee would have been the first to com- 
plain that this amounts to harassment as there is already 
an assessment pending, and, therefore, there can be no 
question of any escapement of turnover from assessment. 

The view that is being taken is supported by certain 
observations made by the Supreme Court in Ghanshyam. 


1966 
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Dass V. Regional Assistant Commissioner ol Sales Tax,. 

“A proceeding is said to be pending as soon as it 
is commenced and until it is completed. On the 
said analogy, the assessment proceedings under the 
Sales Tax Act must be held to be pending from the 
time the said proceedings were initiated until they 
were terminated by a final order of assessment. Be- 
fore the final order of assessment, it could not be 
said that the entire turnover or a part thereof of a 
dealer had escaped assessment, if the assessment was- 
not completed, and, if completed, it might be that 
the entire turnover would be caught in the net.” 

In Suwa Lai Pooran Mai v. Commissioner, Sales Tax,. 
U P. (2), it was observed ‘‘To us it appears that when in 
appeal the decision of a lower court is set aside and the 
case is remanded by the higher court for decision in 
accordance with the directions given by that court, the 
lower court is restored to its original jurisdiction and it 
can only pass such orders as it was originally competent to- 
pass. A remand order containing directions cannot be 
said to confer upon a lower court any new jurisdiction ol 
special jurisdiction.” 

Again in /. K. Cotton Spinning and Weaving Mills 
V. Commissioner of Income-tax (3), this Court observed: 
‘‘When an Income Tax Officer makes a fresh assessment 
in compliance with the Appellate Assistant Commission- 
er’s directions he is, of course, bound by the directions, 
but, subject to them, he has the same powers as he had' 
originally when making an assessment under s. 23 (In- 
coihe Tax Act). The re-assessment is nothing but a 
second assessment in substitution of the assessment madd 
previously and set aside by the Appellate Assistant Com- 
missioner on appeal. There are no restrictions at all on- 

(1) A.I.R. 1&64 S. C. 766. (2) (1963) 14 S.T.C. 456 at p. 469<. 

(8) (1968) 47 I.T.R. 906. ^ 
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the powers of die Income-tax Officer when he proceeds 
to re-assess the income; subject to the directions given d. s. bis*. 
in the Appellate Assistant Commissioner’s order, he has cobm®- 
to proceed as if he were making an assessment under s. 

23 at the time when he proceeds to re-assess. He is not 
bound or restricted by anything that had happened either !• 
when he made the original assessment or when the appeal 
was heard by the Appellate Assistant Commissioner; he is 
governed only by the findings of the Appellate Assistant 
Commissioner.” 

In the present case the Sales Tax Officer complied 
with the directions of the Judge (Revisions) inasmuch as 
he determined whether the sale td the tune of Rs. 
34,00,000 were ex-U. P. or not, but, having done that, his 
further powers under s. 7 or r. 41(5) did not in any way 
stand curtailed and it must be held that he had the juris- 
diction to determine the turnover at a figure other than 
what he had assessed before the matter was remanded. 

For the reasons given above, the question is answered 
in the affirmative and against the assessee. The assessee 
will pay the costs of this reference which we assess at 
Rs.lOO. 

Question answered 
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INCOME-TAX REFERENCE 


1966 

Vetober, 10. 


Before Mr. Justice Manchanda and Mr. Justice 
M. H. Beg. 

MAHARAJA VIBHUTI NARAIN SINGH 

. . . Applicant, 




V. 

THE STATE OF U. P. ... Opposite-party. 

U. P. Agriculture Income Tax Act, 1948, ss. 2, 5 and &—‘Agricul- 
tural income — Assessment under s. 5, if to be on the actual 
realisation or on total rental demand — "Deemed to be the 
sum realised" in s. 5 — ’■Interpretation of — Income from nur- 
sery^ agricultural income. 

The word ‘deemed’ in the expression “deemed to be the sum 
realised” in s. 5 is used only in view of the deductions to be 
made from actual realisations. The word ‘deemed’ is not used 
in that section to negative the natural meaning of the words 
which clearly indicate that the assessment must take place on 
the actual realisation made and not on the demands made. The 
word ‘derived’ used in the definition of agriculture in s. 2 also 
means actually derived and not notionally derived. 

Whether a nursery would be an agricultural operation will 
depend on whether it is maintained as an aid or necessary ad- 
junct to the primary process of agriculture carried on by a farm- 
er, or it is maintained and run as a business quite independentlv 
of agriculture. 

C. I. T. V. Raja Benoy Kumar Sahas Roy (!) referred. * 

Miscellaneous Agriculture Income Tax Reference no. 

191 of 1964 under s. 24(4) of the U. P. Agricultural In- 
come Tax Act. 

R. D. "Agarwal and Gopal Behari, for the Applidant. 

V. P. Tewari and S. C., for the Opposite-party. 

The following judgment of the Court was delivered 
hy— 

M. H. Beg/J.:— T he assessee, Maharaj Vibhuti 
Narain Sing^ of Varanasi, was assessed under ss. 5 and 6 

a) 32 I.T.R. 466. 
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of the U. P. Agricultural Income Tax Act, 1948 (here- 
inafter referred to as the Act) on an income of Rs.34,4S7- Maparaja 
12-9 for 1362 fasli and of Rs.37,794-13-4 for 1363 fasli nS 
by the assessing authority. He appealed on the ground 
that he had been assessed on a wrong basis, that the whole 
of the rental amount due to him as rent had been realis- ' 

•ed by him by the cultivators, whereas s. 5 of the Act only 
provided that “the agricultural income mentioned in 
ol. (a) of sub-s. (1) of s. 2 shall be deemed to be the sum 
realised in the previous year on account of agricultural 
income”. The Additional Commissioner, who heard 
the appeal from the assessment order dated 29th Febru- 
ary, 1956 relating to the year 1362 fasli, did not consider 
the question of law raised but he held that in view of the 
^practice of assessing agricultural income-tax on the basis 
of rental demand instead of actual realisation, “it was not 
advisable at the stage to take the realized rent for the 
purpose of income-tax”. The Additional Commissioner 
also obsei v^ed that the assessee, being a Raja, had a big 
•staff and >vas “expected to collect the whole amount de- 
manded specially when it was realised from the city 
dwellers” Another ground of appeal taken by the asses- 
see was that the income of Rs. 1,538 had been wrongly 
added to the agricultural income of 1362 fasli although 
this shoul i have been excluded as it was not agricultural 
income. The assessee pointed out that he had already 
been taxe d by the income-tax authorities on this income. 

This ground succeeded before the Additional Commis- 
sioner wha deleted this amount from the total agricultural 
income of 1362 fasli. The assessee’ s appeaT from the 
assessment order dated 31st January, 1957 relating to 
the year 1363 fasli was heard by the Commissioner be- 
fore whan the Additional Commissioner's judgment re- 
lating to the assessment of 1362 fasli seems to have been 
placed. The Commissioner agreed witli the Additional 
Commissioner that the total rental demand should be 
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1966 the basis of the assessment under s. 5 of the Act, but he 
Maharaja disagreed with the Additional Commissioner on the ques- 
tion whether the income of the nursery should be com- 
puted as agricultural income under s. 6 of the Act, al- 
Thh^tatb though it is not clear why the Commissioner considered 

the question of income from the nursery at all as it was 

M. IL Beg, assessed to tax under the Act for 1363 fasli. Conse- 
quently, there were revision application by both sides. 
The revising authority agi'eed with the view taken by the 
Commissioner, Varanasi, and rejected the revision appli- 
cation filed by the assessee, but it allowed the revision 
application filed by the State so that the item of Rs. 1,538 
was added to the income of the year 1362 /ash' which was 
the income from the nursery treated as agricultural in- 
come by the assessing authority. As the revising autho- 
rity, known as “the Revision Board”, rejected the asses- 
see’s application for a reference, under s. 24(2) of the 
Act, the assessee came to this Court under s. 24(4) of the- 
Act. This Court then required the Revision Board tO” 
state the case on two questions of law which', in the opi- 
nion of this Court, arose in the case. These questions' 
were : 

(1) Whether there was any material before the- 
Revision Board for holding that the entire amount 
of the current rental demand should be taken as- 
agricultural income from the rent? 

(2) Whether the income from the nursery consti- 
tutes the agricultural income? 

In stating the case to this Court the Revision Board 
has observed that “s. 5, with s. 2(a) of the U. P. Agricul- 
tural Income-taJt, supported the view that agricultural' 
income was to he computed on the basis of the actual! 
realisation of rent and not the total rental demand”.. 
The Revision Board noticed the contention of the asses- 
see’s counsel that the Board had ordered agricultural in- 
come to be computed on the actual realisation for the 
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■years 1359 and 1360 and 1361 fasli. It, drowever, did not 
give a finding whether this was actually done in the case 
of the assessee or not. The Revision Board then gave a 
rather dubious finding that the practice in the past had 
been to compute the assessee’s agricultural income on 
the basis of the total rental demand of rent “for the 
;sake of convenience”. We are unable to hold that any 
practice or convenience can alter the law. If, as the 
Revision Board itself seemed to think, the law required 
computation on the basis of actual realisation of rent and 
not on the basis of the total rental demand, the Revision 
Board ought to have given effect to the requirement of 
law as against any alleged practice or convenience which 
could have no bearing on what the law actually autho- 
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rises or requires. 


It was contended on behalf of the State of U. P. that 
the concession by the Revision Board that the basis of 
■assessment should be the actual realisation and not the 
total rental amount is erroneous. Reliance was placed 
upon the definition of agricultural income given in s. 2 
■of the Act which may be fully quoted here as it is neces- 
sary to consider it in answering both the questions before 
us. The definition is as follows : 


(a) any rent or revenue derived from land which 
is used for agricultural purposes and is either assess- 
ed to land revenue in Uttar Pradesh or is subject to 
a local rate or cess assessed and collected by an offic- 
er of the State Government. 


(b) any income derived from such land by — 

(i) agriculture, or 

(ii) the performance by a cultivator or receiv- 
er of rent-in-kind of any process ordinarily em- 
ployed by a cultivator or receiver of rent-in- 
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kind to render the produce raised or received 
by him fit to be taken to market, or 

(iii) the sale by a cultivator or receiver o£ 
rent-in-kind of the produce raised or received 
by him, in respect of which no process has been, 
proformed other than a process of the nature- 
described in sub-cl. (ii) " 

Emphasis was placed on behalf of the State on the 
words “derived from land” used to indicate taxable in- 
come. It was contended that s. 5 also uses the words 
“deemed to be the sum realized” so that realization, 
meant whatever income was derived from land and that 
this would be deemed to have been actually realized. 
This appears to be a very unnatural interpretation. Even; 
if we look at the word “derived” it certainly does not 
mean “deemed to be derived”. S. 5 only deals with the 
determination of the amount after making certain de- 
ductions which will be “deemed to be the sum realized 
in the previous year” on account of agricultural income. 
The word “deemed” is used only in view of the deduc- 
tions to be made from actual realizations. These deduc- 
tions are set out under six categories (a) to (/) in s. 5. 
The word ‘deemed’ is not used here in order to negative- 
the natural meaning of the words which clearly indicate 
that the assessment must take place on the actual reali- 
zations made and not on the demands made. The word 
“derived” also means actually derived and not notionallv 
derived. 

The second question to -^vhich we may now turn is- 
more dfficult. Aanalysis of the above mentioned defi- 
nition of agricultural income given in the Act will sliotv 
that this income must be derived from actual user of 
land. S. 2(l)(fl) is confined to rent or revenue received, 
but s. 2(1)(&) covers wider classes of agricultural income. 
The first of these classes covers income of those engaged; 
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in the profession of agriculture carried on upon land by i 966 
themselves or through others who cultivate for them. M.wiPAj t; 
The next class is of those who engage in the actual pro- 
cess of cultivation which may result in agricultural in- Singh 
come. This process is indicated as “any process ordinari- Thb^ath 
' ly employed by a cultivator or receiver of rent-in-kind 
to render the produce raised or received by him fit to be 
taken to market”. It appears to us that the process which 
4 is employed by a person carrying on agriculture, either 
as a direct cultivator or as a person employing others to 
cultivate, must be carried on upon land and not on earth 
contained in earthen pots as is the case with a large num- 
ber of processes in a nursery. It also appears to us that 
the process involved must result in some produce which 
is raised directly for being taken to the market. Fur- 
ther, we find that in s. 2(l)(b)(ii) the process contemplat- 
ed is one “ordinarily employed” by a cultivator such as 
cultivation of fields with ploughs. The definition of 
“agricultural income” given here is, therefore, a ratlrer 
technical and restricted one. It does not include all 
kinds of income which may result from carrying on an 
activity embraced by the broad sense of the term agri- 
culture. 

It is true that the dictionary meaning of tire term agri- 
culture is wide enough to cover all that may lie within 
the province of tihe science or art of cultivating the soil 
» and may include even allied activities such as rearing of 
live stock. The Supreme Court, in C. 1. T. v. Raja 
Benoy Kumar Sahas Roy (1) while interpreting the 
abovementioned definition which is taken from tire 
Indian Income Tax Act, 1922, made an exhaustive sur- 
vey of the various decisions on the meaning of the term 
agriculture and came to the following conclusion: 

"As We have noted above, the primary sense in 
which the term agriculture is understood is agar- 

(1) 82 I.T.R. 4Sfi. 
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field, and cultfa-cultivation, i.e. tli^e culti\ation of 
the field, and if the term is understood only in that 
sense ‘agriculture’ would be restricted only to culti- 
vation of the land in the strict sense of the term 
meaning thereby, tilling of the land, sowing of the 
seeds, planting and similar operations on the land. 
They would be the basic operations and would re- 
quire the expenditure of human skill and labour 
upon the land itself. There are, however, otlrer 
operations which have got to be resorted to by the 
agriculturist and which are absolutely necessary for 
the purpose of effectively raising the produce from 
the land. They are operations to be performed after 
the produce sprouts from the land, e.g. weeding dig- 
ging the soil around die growth, removal of unde- 
sirable undergrowth of all operations which foster 
the growth and preserve the same not only from in- 
sects and pests but also from depradation from out- 
side, tending, pruning, cutting, harvesting, and ren- 
dering the produce fit for the market. The latter 
would all be agricultural operations when taken in 
conjunction with the basic operations abm e describ- 
ed, and it would be futile to urge that they are not 
agricultural operations at all. But, even though 
these subsequent operations may be assimilat- 
ed to agriailtural operations, when they are in con- 
junction with' these basic operations could it be said 
that even though they are divorced from these basic 
operations they would nevertheless enjoy the charac- 
teristic of agricultural operations? Can one elimi- 
nate these basic operations altogether and say that 
even if these basic operations are not performed in a 
given case the mere performance of these subsequent 
operations would be tantamount to the perform- 
ance of agricultural operations on the land so as to 
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’f 




constitute the income derived by the assessee there- 
from agricultural income within the definition of 
that terms ? ” 

“We are of opinion that the mere pei'formance of 
these subsequent operations on the produce of the 
land, where such products have not been raised on 
the land by the performance of the basic operations 
which we have described above would not be en- 
ough to characterise them as agricultural opei'ations. 
In order to invest them with the character of agri- 
cultural operations, these subsequent operations 
must necessarily be in conjunction with and a con- 
tinuation of the basic operations which are the effec- 
tive cause of the products being raised from the 
land. It is only if the products are raised from the 
land by the performance of these basic operations 
that the subsequent operations attach themselves to 
the products of the land and acquire the charac- 
teristic of agricultural operations.” 
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Their Lordships held that subsidiary operations such 
* as digging the soil must be subordinate and incidental 
to the primary operations of cultivation of fields in order 
to be embraced within the term “agriculture”. It is 
^ only then that the subsidiary operations will be com- 
prised within the definition of agriculture as defined 
above. They went on to hold that “all activities in 
relation to the land or having connection with the land, 
including breeding and rearing of livestock, dairy 
farming, butter and cheese making, poultry farming etc. 
“could not be covered in this technical definition of 
‘agriculture’ although the wider dictionary meaning may 
embrace it. They went on to point out that there has 
to be “present throughout the basic idea that there must 
be at the bottom of it cultivation of land in the sense of 
tilling the land, sowing of seeds, planting and similar 
work done on the land itself”. They said; “this basic 

10 — AD 
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conception is the essential sine qua non of any operation 
performed on the land constituting agricultural opera- 
tions”. 

In view of the exhaustive discussion by the SiijU'cme 
Court of the criteria to be adopted in deciding whether 
an activity can be described as an agricultural operation 
or not there is no need for us to go into this matter at 
length. It is true that there is no decision so far brought 
to our notice on the question whether the maintenance 
of a nursery is included within the scope of agriculture 
technically defined. It may be that applying the abo\e- 
men tinned tests laid down by their Lordships of the 
Supreme Court cases may arise in which a nursery may 
be maintained by a farmer as an aid or necessary adjunct 
to the primai7 process of agiiculture carried on by him. 
But, usually nurseries are maintained and run as Imsi- 
nesses quite independently of agriculture, and there may 
be no process carried on upon the land at all in running 
a nursery. There are, inter alia, two meanings of the 
term ‘nursery’ given in Oxford Dictionary which are 
relevant here. One of these is : “A piece of ground 
in which young plants or trees are reared until fit for 
transplantation”. Another meaning given, whicli is not 
so common, is : “a collection of such plants”. Any 
place where young plants are “reared” and kept is sjxyken 
of as a “nursery”. The keeping and running of a nur- 
sery as a business does not generally invob-e the ordinary 
jarocesses of cultivation in fields at all. 

In the present case, we do not find any discussion of 
the type of nursery involved. Even if the keeping of 
a nursery necessarily means the use of some land and 
earth for the purposes of rearing plants that would not 
by itself amount to carrying on a primary agricultural 
opemtion in the sense of cultivating fields. Moreover, 
plants or seeds are not considered “produce ready for 
the market” in the ordinary sense. We do not also 
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know the facts upon which the income-tax authorities 
have treated the income from the nursery as income from maharaja 
a business. It is only clear that the materials before the 
» agi'icultural income-tax authorities in the case before 
us were wholly insufficient to justify the conclusion that 

the income from the nursery was agricultural income. 

^ No facts which could give rise to an inference that there 
was a nursery were discussed. Perhaps the income-tax 
authorities went into the matter in a more satisfactory 
manner before they determined the income from the nur- 
sery to be income from a business. However, we have 
not even got any order or judgment of the income-tax 
authorities before us. All jve can say with certainty is 
that the materials before the agricultural income-tax 
authorities could not justify the conclusion that the 
income from the nursery in this case constituted agri- 
cultural income. 

The result is that our answers to both the questions 
are in the negative and in favour of the assessee. Ac- 
cordingly, we allow costs of this reference to the assessee 
and fix it at Rs.lOO. We also allow and assess counsel’s 
*■ fee at Rs.lOO. 

Qiiestiojis answered. 

J. ' ■ : ■ . 
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Before Mr. Justice Verma and Mr. Justice R. Prasad 
RAMESH CHANDRA (Appellant) 

V. 

MUSAMMAT MAHADEVI and another 
(Respondents) 




Indian Limitation Act, (IX. of) 1908, Sch. 7, Arts. 91 niid 141— 
Invalid alienation of a Hindu widow — Suit by reversioner 
after death of widow — Whether barred by 3 years* rule of 1** 
lunitation as to cancellation of instruments^ 

It is not necessary for a reversioner to seek declaration or 
cancellation of an unauthorised or illegal alienation by a Hindu 
widow during her life time. It is open to him to wait till her 
death when the reversion vests in him and then to sue for the 
recovery of the property in question. Such a suit will be subject 
to 12 years’ rule of limitation under Art. 141 and not to that 
of 3 years’ under Art. 91. 

Code of Civil Procedure, (Act V of) 1908, .y. 11 ExpL IV, s, 146, 

O. 22, r. 4(2 ) — Finding on a point directly in issue in former 
suit — Plea taken up but not pursued in former suit — Whether 
operates as res judicata — Pleas available to legal represent a- 
tive — Whether Ihnited to those open to the deceased. 

The finding in the former suit that X and Y were separate 
and not members of a joint Hindu family would operate as 
res judicata in the subsequent suit. So also, where the plea 4 
of the invalidity of a family settlement was taken but not pur- , 
sued in the former suit, its trial in the subsequent suit will be 
barred on the principle of constructive res judicata. 

It is not open to the legal heir and legal representative of a r 
deceased party to take any plea which was not available to the 
deceased. There is nothing in Hindu Law to militate against 
this rule or in s. 146 of the Code of Civil Procedure to show 
that it is inconsistent with and to that extent overrides the 
provision to that effect (the rule aforesaid) made under O. 22, 
r. 4(2) of the Code. 

Hindu Law — Suit by or against Karla — Whether binds copar-^ 
ceners— Family settlement by life-oxvner for her and on behalf ^ 
of minor reversioner, where she is not the natural guardian and | 
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contracts to enlarge the life-estdte at the coM of the reversioner, iqct 
— Whether binds' the minor. 

According to the principles of Hindu Law, a Karta, parti- Sandra 
cularly, the father under the Mitakshara School of Hindu Law v- 
can sue and be sued in his own name in respect of rights and ^■^aha- 
interests of the joint Hindu family or in respect of transactions 
entered into in his own name. Such a decision would bind 
the co-parceners and they cannot re-agitate the same matter by a 
fresh suit. 

A family settlement entered into by a limited owner for her 
and on behalf of the minor co-parcener would not bind the 
latter where she was not the natural guardian of the minor and 
the settlement purported to enlarge the life-estate at the cost ot 
the reversionary interest. 

First Appeal No. 72 of 19.o4 against the order of 
Murlidhar, P.C.S., Civil Judge, Agra, dated .^Oth 
November, 1953. 


J. Stuarup and V. P. Misra, for the Appellant. 

Brif Lai Gupta, Bhagwan Das and Ashoka Gupta, for 
the Respondents. 

The following judgment of the court was delivered 
by— 


R. Prasad, J. : — This is a first appeal filed by uSri 
Ramesh Chandra plaintiff against the judgment and 
decree dated 30th November, 1953 in Suit No. 4 of 1941 
of the Court of Civil Judge, Agra. Originally, the suit 
was filed against B. Sukhbasi Lai, who died during the 
pendency of the suit in the court below. Shrimati 
Mahadevi, widow of Sukhbasi Lai and B. Shyam Behari 
Lai alias Ram Babu, son of the deceased, were brought 
on record as defendants 1 arid 2 in the capacity of legal 
representatives of the deceased B. Sukhbasi Lai. The 
properties involved in the suit are four in number and 
are detailed in Schedule A of the plaint. The plain- 
tiff prayed for a decree for possession over the proper- 
ties in suit and a decree for past mesne profits, as well as 
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niesne profits, pe^idente life and future mesne profit till 
DiaSa delivery of possession over the properties in 

„ \ suit to the plaintiff. 

Mst. Maha- ■ 

— — A short pedigree was disclosed in the plaint. With 
‘ ' a view to appreciate the facts of the case, it is necessary 

to reproduce that pedigree at this stage : 


Talsl'ii Ram 


Cliliadami Lai Chatur Bhuj 

I 1 

r 1 Sukbbasi Lai 

Babu Lai alias B^agwan d^^fenclant 

NatbiiMal Da-t 


Bvi‘ j JisTatli KerTar Natli 

Sheo slankfir- 


Chi' ail iiLnl 

I 

Bhi’imati I,jareti 
dmigbter 

Obandar 

riaint.jff 


The allegations made in the plaint are that Lala 
Chiranji Lai, the maternal grand-father of the plaintiff 
was the exclusive owner of considerable immovable and 
movable properties, and that he died on 21st January, 
1929. Shrimati Lareti Devi, the daughter of Chiranji 
Lai succeeded to the estate of Chiranji Lai, after his 
death as his heir under the Hindu Law. Lareti Devi 
had been married to one Sri Raja Ram and the plain- 
tiff is son of Raja Ram through Shrimati I,areti Devi. 
B. Sukhbasi Lai was a Vakil practising at Agra for over 
thirty years and was also a standing counsel for Lala 
Chiranji Lai. He yielded considerable influence on Lala 
Chiranji Lai and he obtained from plaintiff’s mother Shri- 
mati Lareti Devi a document on 3rd Alarch, 1929 on 
incorrect facts and by exercise of undub influence over 
her. Shrimati Lareti Devi, plaintiff’s mother was a 
pradanashm lady, inexperienced and entirely helpless. 
She did not receive any independent advice with regard 
to the above document. B. Sukhbasi Lai repudiated 
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the transaction evidenced by the aforesaid document in 
Suit No. 15 of 1932 which was a suit filed by B. Sukhbasi 
Lai against Shrimati Lai'eti Devi in the court of Civil 
Judge, Agra. The document, therefore, had no force, 
and at any rate, it was void and ineffective as against 
the plaintiff. During the course of the mutation pro- 
ceedings consequent to the death of Lala Ghiranji Lai, 
B. Sukhbasi Lai repudiated the said document on 3rd 
March, 1929, and this was followed up by Suit No. 15 
of 1932 mentioned above. B. Sukhbasi Lai in the afore- 
said Suit No. 15 of 1932 claimed that Lala Ghiranji Lai 
formed a joint Hindu family with him and that plain- 
tiff’s mother did not inherit the estate of Ghiranji Lai. 
The decision arrived at in Suit No. 15 of 1932 was, that 
Lala Ghiranji Lai and B. Sukhbasi Lai were not mem- 
bers of a joint Hindu family at the time of the death 
of Lala Ghiranji Lai. It has been asserted by the plain- 
tiff that Lala Ghiranji Lai was a separate sole member 
of his family and that the plaintiff’s parents lived with 
Lala Ghiranji Lai as soon as they were married. Lala 
Ghiranji Lai was a simple person and B. Sukhbasi Lai 
acted as his vakil and he used to give Lala Ghiranji Lai 
advice from time to time. In case Lala Ghiranji Lai is 
shown to have made any statement or evinced a con- 
duct, which could be used for showing that he was joint, 
the same was really never made consciously for that pur- 
pose. Any such statement or conduct of Lala Ghiranji 
Lai must be deemed to be the result of wrong advice by 
B. Sukhbasi Lai with a view to create evidence for his 
own benefit. Long before the death of Lala Ghiranji 
Lai, there had been a separation amongst the descendants 
of Lala Tulshi Ram, the common ancestor. Shrimati 
Lareti died on 27th April, 1948, and that, therefore, the 
plaintiff was entitled to file the suit. It was then alleged 
that B. Sukhbasi Lai succeeded in obtaining possession 
over some of the immovable properties belonging to Lala 
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1967 Ghiranji Lai on the death of Lala Chiranji Lai, and that 
— the plaintiff was entitled to get back possession ovei such 
ciuKUR-\ properties by filing the instant suit. B. Sukhbasi Lai ^ 

MSI. Maha- had also taken over considerable movable propertk^s 
belonging to Lala Chiranji Lai deceased but the plain- 
R, Prasad,], tiff reserved the right to bring a separate suit in respect 

thereof, and for that purpose a separate application for * 

leave under G. 2, r. 2 of the Code of Civil Procedure 
was filed. The plaintiff valued his claim for mesne 
profits tentatively at Rs.2,000 and undertook to pay 
court fee in respect of such other amount of mesne pro- 
fits as may be found due to him on accounting. 

Lala Sukhbasi Lai contested the suit and filed a writ- 
ten statement on 16th April, 1941. He admitted the 
pedigree shown in the plaint. He also admitted the 
date of death of Lala Chiranji Lai. It was denied that 
Lala Chiranji Lai was possessed of any exclusive pro- 
perties and it was alleged that Lala Chiranji Lai and 
the defendant tvere joint ovrners of the properties in 
suit, of which B. Sukhbasi Lai became owner by sur- 
vivorship on the death of Lala Chiranji Lai. Shriinati 
Lareti Devi could not and did not succeed to the rights 
of Lala Chiranji Lal on his death. The defendant did 
not admit that he was a standing counsel of Lala Chiran- * 

ji Lai, Or that he exercised any influence over him. It 
was also denied that the deed of family settlement dated 
3rd March, 1929 was obtained under any undue influ- 
ence or of any wrong or incorrect representations. 

Plaintiff s mother was hot helpless, inexperienced or 
pavdcinttshin. It was also incorrect that she did not 
receive any independent advice or that B. Sukhbasi Lai 

repudiated the aforesaid deed of 3rd March, 1929. The 

deed was never given a go by, nor was the same void or 

ineffective. It was further alleged that B. Sukhbasi Lai 
did not repudiate the aforesaid deed in the mutation 
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proceedings. Suit No. 15 of 1932 was filed on the basis 1967 
of the family settlement. The decision of the trial court ramesh 
in Suit No. 15 of 1932 was not binding on B. Sukhbasi 
Lai defendant, as an appeal from the said decision was Mst. MAHi- 

then pending in the Hon’ble High Court. Lala Chiran- 

ji Lai was not a simple man as alleged by the plaintiff, 1' 

nor did he make any incorrect statement of jointness 
eithei', under any advice of the defendant B. Sukhbasi 
Lai, but whenever he made such statement, he stated 
the truth. In fact, Lala Chiranji Lai had never se- 
parated from B. Sukhbasi Lai. B. Sukhbasi Lai was in 
rightful possession over the properties in suit, and the 
plaintiff was not entitled to any mesne profit. Lala 
Chiranji Lai constituted a Hindu joint family with de- 
fendant B. Sukhbasi Lai at the time of the death. Their 
business and properties were joint. In case any state- 
ment is proved to have been made, which would go to 
show separation between defendant B. Sukhbasi Lai and 
Lala Chiranji Lai, such a separation was only notional 
or nominal, and not a legal partition, and further, in case 
any such separation is proved, then the defendant’s case 
was that there was a reunion between Lala Chiranji Lai 
and B. Sukhbasi Lai and that Lala Chiranji Lai died as 
a member of a Hindu joint family. The defendant B. 

Sukhbasi Lai was not a very successful lawyer and Lala 
Chiranji Lai was the head of the family. The defen- 
dant B. Sukhbasi Lai always acted according to the direc- 
tions of Lala Chiranji Lai. On the death of Lala 
Chiranji Lai, defendant B. Sukhbasi Lai became the 
owner of the whole property by survivorship and the 
father of the plaintiff instigated the mother of the plain- 
tiff to set up false claim. Lala Sukhbasi Lai defendant 
in order to avoid dispute and litigations agreed to give 
to the plaintiff’s mother some property and a sum of 
Rs.10,000 in cash. The plaintiff’s parents were in 
narrow circumstances and B. Sukhbasi Lai defendant was 
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pressed by the relations an hiradri people to show indul- 
gence to them. The family settlement was a voluntary 
act on the part of Shrimati Lareti Devi, She acted 
under the advice of her husband and well wishers, and 
the arrangement was also acted upon by the plaintiff’s 
mother. Shrimati Lareti Devi was an intelligent wo- 
man, well versed in worldly affairs and was also educat- 
ed. She did obtain advice from legal practitioners 
before executing the aforesaid deed. Taking inspiration 
from erroneous order of revenue court in the mutation 
proceedings, the plaintiff’s parents resiled from the 
family settlement. In view of such conduct of Shrimati 
Laieti Devi, defendant B. Sukhbasi Lai was constrained 
to file a suit against Shrimati Lareti Devi. Shrimati 
Lareti Devi made false allegations with regard to the 
family settlement. Defendant B. Sukhbasi Lai for the 
purposes of that case also relied on his original rights 
irrespective of the family settlement. The family settle- 
ment was a settlement of disputed claims entered into 
honajide under the advice of well wi,shers and relations 
and after fully understanding its implications, and that, 
therefore, the plaintiff was not entitled to claim any- 
thing beyond what his mother obtained tmdcr the family 
settlement. The properties in suit were joint family 
and ancestral properties. The plaintiff did not have 
_ny share, right, or interest therein. B. Sukhbasi I.al 
m th te au pj,,, statement that 

m case the family be not held to be joint or reunited the 
properties in suit with Ae exception of Rawatpai a pt 

Lala^rV^^^ acquired with joint funds of himself and 
not jome. It was defendant B. Sukhbasi Lai, who 4as the 
P-y and it was he. who had rebr^e Ife afe/the' 
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death of Lala Chiranji Lai. If the court found that 
Lala Chiranji Lai was not a member of Hindu Joint 
Family with the defendant B. Sukhbasi Lai, then in that 
event defendant B. Sukhbasi Lai was the owner of half 
of the other properties in suit, and that the plaintiff 
could not in any event recover more than half in those 
properties and that too on the condition of his restoring 
half of the property, which he got under the family 
settlement and on repayment of Rs. 10,000. Suit was 
said to be barred by s. 10 of the Code of Civil Procedure 
as well as by principles of estoppel and acquiescence. 
Further, the claim of the plaintiff was barred by time 
inasmuch as neither the plaintiff, nor his predecessors 
were in possession of pi'operties in suit within 12 years 
of the institution of the suit. The other defence raised 
is that the suit was bad for non-joinder of Ram Babu. 
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As stated above, B. Sukhbasi Lai died during the pen- 
dency of the suit and his son Ram Babu and his widow 
Shrimati Maha Devi were brought on record as defen- 
dants. Ram Babu filed a fresh rvritten statement on his 
behalf on the 18th March, 1947. He claimed to be the 
owner of the entire property alleged to be left behind by 
late Lala Chiranji Lai, in his own right, and also under 
a will, duly executed by him, on the 16th October, | 

1926. It may be mentioned that the words “in his own | 

right and also” were added in his -written statement by | 

way of amendment by oi'der dated 11th August, 1951. 

Ram Babu alleged that the plaintiff did not have any !, 

right in the estate of Lala Chiranji Lai and that he was 
in possession of some of the immovable properties left | 

by Lala Chiranji Lai in his own right, and with respect | 

to the other properties which was in the possession of ^ 

the plaintiff, he had already filed Suit No. 8 of 1947. I 

According to him B. Sukhbasi Lai was deadly against | 

him. Any arrangement or litigation between B. Sukh- ^| 

basi Lai and Shrimati Lareti Devi could not affect his Jl 
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riglits. In the alternative. Rani Babu iileaded that the 
suit properties were joint properties of Lala Chiranji 
Lai and B. Sukhbasi Lai at all material times, in ivhich, 
Lala Chiranji Lai and B. Sukhbasi Lai had equal interest 
and the interest of B. Sukhbasi Lai devolved on Ram 
Babu by right of survivorship on the death of B. Sukh- 
basi Lai. The second alternative case taken by Ram 
Babu was that B. Sukhbasi Lai had paid Rs. 11,000 for 
the purchase of the house situate in Rawatpara, Agra, 
and had further invested a sum of Rs.20,000 in tlie re- 
construction of the said property. B. Sukhbasi Lai liad 
further paid a sum of Rs. 10,000 to Shrimati Larcti Devi 
at the time of the family settlement in the year 1929, in 
which the interest of the plaintiff was represented by Iter. 
In addition to the above items, B. Sukhbasi Lai had also 
paid a sum of Rs.21,000 to Babu Lai and others of the 
branch of B. Chhadammi Lai as a consideration for the 
properties left joint with Lala Chiranji Lai and B. Sukh- 
basi Lai in the year 1911 as their joint qiira. Unless 
the above-noted sums were properly adjusted, tlic plain- 
tiff was not entitled to get any relief. It was further 
alleged that after the separation of the share of the 
branch of Lala Chhadammi Lai in 1911, jmopcrlies 
left with Lala Chiranji Lai and B. Sukhbasi Lai jointly, 
including accretions and improvements thereto, and the 
properties mentioned in the family settlement of 1929, 
were those which existed in 1911 excepting the property 
of Kacherighat, Agra, which was acquired in 1924 with 
joint funds. Defendant Ram Babu, therefore, claimed 
to possess proprietary rights in them on such basis also. 
He also alleged that the plaintiff’s claim was barred by 
time. 

On 3rd May, 1947, Shrimati Mahadevi also filed a 
separate written statement. The defence taken by her 
is in line with the defence taken by Ram Babu. She 
further alleged that the suit was barred by principles 
of res 'judicata. The family settlement dated 3rd March, 


4 


2 ALL.] ALI.AHABA'D SERIES 85 

1929, was not obtained by fraud or undue influence or locr 

without independent advice. ramesh 

Chandra 

On the 16th May, 1947, a supplemeVitary written 
statement was filed by Ram Babu and it was alleged that ' ‘ n^vt 
as between the descendants of Chhadamrni Lai on one i,,;,saci, j. 
side and B. Sukhbasi Lai and L. Chiranji Lai on the 
other, there had been a partition of the ancestral joint 
Hindu family proyrerties by a registered deed dated 16th 
August, 1911, and the properties in suit fell into the lot 
of B. Sukhbasi Lai and Lala Chiranji Lai jointly, litis 
being so, properties in the hands of B. Sukltbasi Lai 
were ancestral so far as Ram Babu was concerned. It 
was also alleged that tire family settlement was binding 
on the plaintiff inasmuch as Shrimati Lareti Devi, wdio 
represented the estate of Lala Chiranji Lai did not get 
the said documeitt set aside within three years and it, 
therefore, became effectual and binding. Shrimaii 
Lareti Devi from time to time derived benefit under the 
said document and relied on the same. It was, there- 
fore, not open to the plaintiff to challenge it inasmuch as 
it is not open to a party to approbate and reprobate. 

The family settlement was duly acted upon by the parties 
and Shrimati Lareti Devi filed suits whenever neces.sary 
on that basis. The family settlement was not obtained 
under undue influence and without independent advice. 

He further alleged that the properties covered by the 
family settlement being ancestral, he liad an interest in 
them by birth and so long as that document was not set 
aside in his presence, it remained binding. The plain- 
tiff could not go behind the same. 

With a view to bring out with siiflicient claritv the 
controversy in tin’s appeal, it tvould I)c nscfvd to 'refer 
to certain other undisjjuted facts. 

On the death of Lala Chiranji I^al, proceedings lor 
mutation of names were taken in re.spcci of tlie |>ro 
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perries alleged to be left by Lala Chiranji Lai in Mauza 
Sankar Diwe, Mohal Har Prasad and Mohal Dbane 
Ram and in Mauza Lahar, Patti Lahar, Mohal Gair 
Khwahindagan, Tehsil Fatehabad. Shrimati Lareti Devi 
R- claimed that she ivas entitled to get her name recorded 

' ■ ■ in respect of the said properties. There were various 
other claimants, but it is not necessary to g’i^'e details 
with regard to such other claimants. The Assistant 
Collector 1st class came to the conclusion that none of 
the claimants before him had been able to prove his or 
her exclusive possession over the share left by I.ala 
Chiranji Lai deceased. Considering the prayer for mu- 
tation on the basis of title, the Assistant Collector came 
to the conclusion that it was Shrimati Lareti Devi, who 
was entitled to get her name recorded. He accordingly 
made an order to that effect and directed other objectors 
including B. Sukhbasi Lai to seek their remedy from tlie 
civil court. The claim of Ramesh Chandra, the plain- 
tiff in the instant suit was also rejected as he was found 
not entitled to mutation of his name in the presence of 
his mother. The above proceeding was follmved up by 
msutution of Suit No. 15 of 1932 in the court of Sub- 
ordinate Judge, Agra, by B. Sukhbasi Lai against Shrimati 
Lareti Devi. The said suit was filed on the 1st hfarcli, 
1932 and the sole plaintiff in that suit was B. Sukhbasi 
Lai and the sole defendant was Musammat Lareti Devi. 

In that suit, B. Sukhbasi Lai alleged in the plaint that 
on the death of Lala Chiranji Lai on 21st January, 1929, 
a^dispute arose between him and the defendant, namelv’ 
Musammat Lareti Devi regarding the family properties! 
That dispute was resolved by means of a compromi.se 
by my of family settlement on the 3rd and registered 
on the 15th March, 1929. Some properties and lome 

Lareti Devi 

ina rcmamed the owner of the remain- 

mg properties including the Zamindari properties in 
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Mauza Lahar Patti, Pargana Fatehabad and Mauza Mau, 
Pargana Agra, district Agra. It was further alleged in 
the plaint that though Musammat Lareti Devi admitted 
the said family settlement in the revenue court but by 
mistake the name of the defendant was continued to be 
entered in the Khewat in respect of the properties de- 
tailed in the plaint. The family settlement dated 3rd 
March, 1929, was binding on Shrimati Lareti Devi and 
the plaintiff was entitled to obtain possession over the 
property involved in the suit. The cause of action for 
that suit arose on 3rd March, 1929 when the family 
settlement was made and on the l7th August, 1931 when 
the order for mutation of name was passed in favour of 
Musammat Lareti Devi. The relief sought in the suit 
was that the plaintiff be awarded possession over the 
property situate in Mauza Lahar, Patti Lahar, Pargana 
Fatehabad and Mauza Mau, Pargana Agra, district Agra. 

That suit was contested by Shrimati Lareti Devi who 
filed a written statement on 25th April, 1932. With 
regard to the family settlement, she alleged that the same 
had been obtained by undue influence. She was un- 
arvare of its consequences due to ignorance of law and 
for want of legal advice. She, however, asserted that 
the document was certainly binding on B. Sukhbasi Lai 
and his son. The reply of Shrimati Lareti Devi on this 
part of the case was ambiguous. On the application 
filed by B. Sukhbasi Lai in that case, Shrimati Lareti 
Devi was directed to plead her case more clearly. Shri- 
mati Lareti Devi, however, insisted in her reply and 
said that although the family settlement was not bind- 
ing on her and her son, it did bind B. Sukhbasi Lai and 
his son. B. Sukhbasi Lai filed another application on 
27th May, 1932, describing how Musammat Lareti Devi 
did not clearly state her case in respect of the family 
settlement relied upon by B. Sukhbasi Lai, and further 
stating, that, if the defendant herself repudiated the 
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settlement deed and said that for reasons mentioned in 
the written statement, it was not binding on her, his 
submission was that he and his minor son rvere not 
bound by it. A somewhat peculiar prayer was made in 
that application which is quoted below: 

“The plaintiff prays that in case of clear unecpxi- 
vocal denial of the family settlement by the de- 
fendant, the court be pleased to order that the 
family settlement is revoked by consent of the par- 
ties — it would bind none and no party shall har e any 
right to fall back on it. The plaintiff be then 
allowed to amend his plaint and the suit shall be 
decided on the basis of that amendment.” 

The court concerned passed the following order- on the 
same date, namely, 27th May, 1932 : 

“The defendant lady says that the family settle- 
ment was obtained by undue influence and hence 
is not binding on her but is yet binding on the 
plaintiff and his son. 

The plaintiff says in these circumslances lie and 
his son too are not bound by the settlement. The 
parties thereof stand clear of any settlement whatso- 
ever and they are in the legal position as if no settle- 
ment were ever made.” ' 

On the 14th June, 1932, B. Sukhbasi Lai applied for 
the amendment of his plaint. The material paragraphs 
of that application for amendment, are reproduced 
below: 

1. Para no. 4 of the plaint may be struck off 
and para no. 4, as given below may be substituted 
in its place — 

“The defendant acted contrary to the family 
settlement dated 3rd/ 15th March, 1929 and 
refuses to be bound thereby in spite of several 
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oppoTttmities being given to her. Hence (as 
held by this Court on the 27th May, 1932), 
the plain tiflE is entitled to overlook the said 
document and rely on his actual rights as a 
surviving member of the joint family. The 
plaintiff submits that the plaintiflE and Lala 
Chifanjilal deceased were always the members 
of a joint family. If on account of any pro- 
ceeding which may have been taken through 
some policy legal separation be inferred, it 
never meant separation, nor it actually took 
place, nor was it acted upon, nor was it main- 
tained. On the other hand at the time of the 
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death of Lala Chiranjilal, he (Lala Chiranjilal) 
and the plaintiff were the members of a joint 
family.” 


2. A new para no. 5 as given below mav be 
added— 

“On the death of Lala Chiranjilal the plain- 
tiff was the owner in possession of the entire 
family property according to Hindu Law gov- 
erned by Mitakshara Law and be remained 
the exclusive owner in possession after his. 
death. But on account of the family settle- 
ment dated 3rd/15th March, 1929, the plain- 
^ tiff is entitled under the circumstances of the 

case to get back from the defendant the pro- 
perty specified below in reliefs (c) and (d) 
sought to be possessed and Rs. 10,000 which 
were given to the defendant and the property 
specified beiov? in reliefs (a) and (&) sought to 
he possessed against which the name of the 
defendant was by mistake entered by the 
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3. A new para no. 6 as given below may be 
added — 

“The defendant has no right to have posses- 
sion over the property specified below at the 
foot of the plaint. She was repeatedly asked 
to give possession and return Rs. 10,000 which 
was given to her towards the consideration of 
the family settlement but she at the instiga- 
tion of the adversaries of the plaintiff, does not 
pay any heed to it.” 

4. Para no. 7 as given below may be substituted 
in place of para no. 5 — 

“The cause of action for this suit arose on 
21st January, 1929, the day of death of Chiran- 
jilal, the 17th August, 1931, the date on which 
mutation of names was improperly effected, 
the 27th May, 1932, the day on which the 
order was passed by the court and particularly 
on the 30th May, 1932 when final refusal was 
made, within the local limits of the jurisdic- 
tion of this court.” 


5- Para. no. 8 as given below may be substituted 
in place of para no. 6 — 

For purposes of jurisdiction of the court 
the subject-matter of the suit is valued at 
Rs.50,000 and for payment of court-fee at 
Rs. 10,000, the cash amount at Rs. 10,000 the 
value of the property and at Rs.6,882-1-0 five 
times the Government revenue. ” 


0 . 


1 fallowing relief may bg substituted in 

place of relief (a) of the plaint— 

plaintiff may on dispossession of 
the defendant be awarded proprietary posses- 
sion over the property situate in Mauza Lahar, 
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Patti Lahar, Thana Shankardwari, Pargana lae? 
Fatehabad, district Agra, and the property Rambsh 
situate in Rawatpara, Agra, specified below. 

A decree for Rs. 10,000 in cash may be passed ^^^m^***^* 
against the defendant.” 

R. Prasad, X- 

The list of the properties given in the plaint was also 
mmended by adding other properties, namely, house 
no. 122 with six shops situate in Rawatpara, Agra, 

Zamindari property, situate in Mauza Thana Shan- 
kardwara, Pargana Fatehabad, the entire property in 
Mohal Har Prasad, comprising of 759 bighas and 4 
biswas and a moiety share in the property in Mohal 
hani Ram, comprising of 115 bighas and 17 biswas 
An . The effect of the amendment of the plaint put 
shortly was that the claim on the basis of the family 
settlement was given up and title was set up by B. 

Sukhbasi Lai to the entire estate of Lala Chiranji Lai 
on Ae basis of survivorship. By the amendment, B. 
bukhbasi Lai claimed those properties also that had 
been allotted to Shrimati Lareti Devi under the family 
setd^ent and also prayed for recovery of Rs. 10,000 
whiA was said to have been paid to Shrimati Lareti 
Devi by way of consideration of the aforesaid family 
settlement. That suit was decided by the trial court 
on the 10th November, 1934 and the decree of the trial 
court was confirmed by the Hon’ble High Court on 10th 

February, 1944. The concurrent finding given by both 

the courts is that Lala Chiranji Lai and B. Sukhbasi Lai 
were not members of joint Hindu family but were sepa- 
rate from each other. Suit of B. Sukhbasi Lai for re- 
covery of immovable property was dismissed but a con- 
ditional decree for recovery of Rs. 10,000 was passed in 

Lu Lai subject to the condition that 

Sukhbasi LaF would restore to Shrimati Lareti 
Devi property m his possession in pursuance of the 
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settlement. Ithe mstant smt was fifed aftei' the deci- 


sion of Suit No. 15 of 19S2 by the trial court but 
-before &e decision of the appeal in that case by the 
Hon’ble High Court. In the present suit, Ramesh 
. Chandra plaintiff, as stated above, has claimed those 
items of immovable properties which were allotted to 
B. Sukhbasi Lai under the family settlement. This 
Court while disposing of the first appeal in suit no. 15 
of 1932 made the following observations : 


“Learned counsel for the appellant suggested 
that his client would at any rate be entitled to a 
share in these properties standing in the name of 
Chiranji Lai because they were the properties of 
the firm of which Sukhbasi Lai and Chiranji Lai 
were members even if it was not established that 
the two brothers formed a joint Hindu family. He 
also gave us to understand that a suit for possession 
of the property in the possession of Sukhbasi I.al 
had already been instituted by the son of Musam- 
mat Lareti Devi who is now dead. . . .” 


And at another place, it was observed : 

^ That being so, we are not in a position to go 
into the merits of the dispute about the property 
in the possession of B. Sukhbasi Lai. . . .” 


it may relevantly be mentioned at this place that anothei 
suit being suit no. 48 of 1946 was filed by B. Sukhbas 
Lai fw recovery of -the properties on the basis that th( 
same had been acquired jointly by him and Lala Chiran 
?o u suit was dismissed by the trial court or 

28th Febr^, 1966 and the first appeal against th. 
deasion of the trial court was dismissed by this Coup 

on ISth January, 1966. 

■rait on 4th January, 1947, being suit no. 8 of 1947 or 
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«hse feask Aat there was se|>aiatipti! between L. Chi,r a y>ji 
aja4 B. Sjrkhbasi Lai atid that L. Chiranji Lai had 
made the will in his (Ram Babn’s favour). 

On the pLeadiugs in the instant case, court below 

Earned the following issues : r. Prasad, y. 
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(1) Whether the property in suit belongs to 
Chiranji Lai deceased as alleged by the plaintiff? 

(2) Whether dje faruily settlement of 3rd March, 
1929, is not binding upon the plaintiff for the rea- 
sons alleged? 

(3) Whether Chiranji Lai deceased executed a 
valid will about the property in suit and other pro- 
perty? If so, its effect upon the plaintiff’s suit? 

(4j) Whether the suit is barred by time? 

(5) Whether the suit or defence is barred by 
principles of res judicata} 

(6) Whether the suit is barred by principles of 
■estoppel? 

(7) Whether Musammat Mahadevi defendant 
-no. 1 acquired title to the property in suit by ad- 
"verse possession? 

(8) Whether the plaintiff is entitled to mesne 
profits,, if so,, how much? 

19) Whether the plaintiff is not entitled to fik 
this suit without getting the family settlement 
•cancelled? 

(10.) Whether the plaintiff is not entitled to 
-possession without payment to the defendants,, the 
nmounts mentioned in para 16-B of the written 
statement? 
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From a perusal of the pleadings in this case, it is- 
Riiona clear that the case of both Ram Babu and Shrimad 
Maha Devi, who were made defendants as legal repre-- 
*^™D^*^* ®®®tatives of B. Sukhbasi Lai is that Chiranji Lai was- 
— — - member of the joint family with B. Sukhbasi Lai at the 
^prasa -J-jjjjjg q£ death, and the entire property standing in 
his name as well as in the name of B. Sukhbasi Lai was 
joint family property and passed on to B. Sukhbasi 
Lai by survivorship; secondly, that Chiranji Lai 
was a member of the joint family till 1911 and 
the property acquired till then even in the name 
of Chiranji Lai, was joint family property and 
on severance of status in 1911, B. Sukhbasi Lai became 
owner of a half share in the property, and thirdly, that 
the four items of property in suit were acquired out of 
joint fund of B. Sukhbasi Lai and L. Chiranji Lai from 
their joint business, and therefore, they had half share 
each. 

On issue no. 1, court below came to the conclusion- 
that the property in suit belonged to Lala Chiranji Lai 
as alleged by the plaintifiF. On issue no. 2, the view 
taken by the lower court is that the family settlement 
was not an unconscionable act of the plaintiff's mother 
on The other hand it was a prudent act, and that the 
plaintiff was bound by the settlement effected by Shri- 
mau Lareti, his mother. Issue no. 3 was answered 
against defendant Ram Babu and it was held that no 
such will of Lala Chiranji Lai as alleged by Ram Babu, 
Md been proved in this case. On issue no. 4, the court 
below came to the conclusion that the plaintiff’s suit 
^s barred by Art. 91 of the Indian Limitation Act, as- 
the suit had not been brought within three years from 

Ae date when the facts entitling the plaintiff to get the 

toly settlement set aside, came to his knowledge. On 

held that the claim of the 
Plaintiff was m no way barred by res judicata. Like- 
wise, on issue no. 6, it was held that the suit was not 
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barred by principles of estoppel. The finding on issue 
no. 7 is that Shrimati Lareti Devi defendant no. 1 did 
not acquire right to the property in suit by adverse v. 
possession. On issue no. 8, the court below held that 
the plaintiff was not entitled to mesne profit. The — 
view taken by the court below relating to issue no. 9 
was that the plaintiff was not entitled to file the suit 
without getting the family settlement cancelled. On 
issue no. 10, it was held that in case a decree could be 
passed in favour of the plaintiff, it would have been 
necessary to impose the condition of return of Rs.10,000 
by the plaintiff to the defendant. 


On the above findings, the court below dismissed the 
plaintiff s suit and directed the parties to bear their 
own costs. 


In support of the appeal, Sri Jagdish Swamp, the 
learned counsel for the appellant has urged that in view 
of the decision in the previous suit, namely, suit no. 15 
of^ 1932, it was no more open to B. Sukhbasi Lai to 
® ^cfence Aat Lala Chiranji Lai was member 
of joint Hindu family with him at the time of his death, 
and further that it was not open to B. Sukhbasi Lai to 
rely on the family settlement for the purpose of defeat- 
ing Ae plaintiff’s claim. The learned counsel contend- 
ed that if such defence was not open to B. Sukhbasi Lai, 
who was the sole defendant in this case, then on his 
death Ram Baboo his son or Shrimati Maha Devi, his 
widow, who were brought on the record as his lesal 
representatives, could not raise such defence. Accord- 
ing to him, the only defence that could be raised by 
egal representatives of a deceased defendant would be 
t e defence that could have been raised by the deceased 
himself. If the legal representative had any riffht 
int^est^or title to the property in suit independently 
of the deceased, then that right, title or interest could 
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1967 bg canvassed by a separate suit. The learned counsel 
iukobh for the appellant also urged that the view ofi law taken 
ch^ra court below that the plaintiff’s suit was time 

barred under Art. ,91 of the Indian Limitation Act, is 
7 , erroneous. It has also been urged that on merits also, 

■'St. jPrsssiu '*** 

the evidence and materials on the record clearly estab- 
lish that Lala Chiranji Lai at the time of his death, was 
not a member of the joint Hindu family of Bl Sukhbasi 
Lai. The properties in suit were exclusive property 
of Lala Chiranji Lai, which devolved on his ^ughter 
Shrimati Lareti Devi on his death. As a result of the 
death of Shrimati Lareti Bevi, the plaintiff her only 
son, succeeded to the estate of Chiranji Lai as rever- 
sioner. 

The learned counsel on behalf of the respondents has 
urged that the finding of the court below on the ques- 
tion of limitation was correct; that the evidence on the 
record clearly established that Lala Chiranji Lai died 
as a member of the joint Hindu family, of which B. 
Sukhbasi Lai was the other member; that the proper- 
ties in suit were joint family ancestral properties and 
on the death of Lala Chiranji Lai, B. Sukhbasi Lai 
became the, owner of the entire property by survivor- 
ship; that it is not correct that B. Sukhbasi Lai had 
canGelled, revoked or given a go-by to the family settle- 
ment as alleged on behalf of the plaintiff, and that any 
previoias contract by B. Sukhbasi Lai during the course 
of the earlier suit, could not be said to create the bar 
of estoppel. It was also urged that Ranr Bhboo was not 
a party to suit no. 15 of 19!3'2, nor was the suit filed 
by B. Snkhfeasi Lai in a representative capacity. The 
in the prwious strit, ther^e, could not create 
the bar Gi res judimca the defence raised in the 

presmt suit B. Swkhbasi Lai deceased or by Ram 
Baba and Shrimati MaM Devi It is the correctness 
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of these submissions that we have now to decide in this 


case. 


V. 


On the question of limitation, the court below took mab*- 
the view that the family settlement referred to above, 
could not be deemed to have been cancelled or revoked R. Prasad, 
by the acts of the parties or any order of the court in 
SjUit no. 15 of 1932. It further took the view that it was 
n^ecessary for the plaintiff to seek the relief of cancella- 
tion of the family settlement before he could proceed 
tp sue for the recovery of property, which had been 
allotted to B. Sukhbasi Lai under the family settlement. 

Such suit for cancellation should have been filed within 
three years from the date of the plaintiff’s knowledge 
of facts, which entitled him to seek the cancellation of 
the family settlement. The plaintiff having failed to 
do so, the present suit, which according to the court 
below,, must be deemed to be for the cancellation of the 
family settlement also by implication, is time-barred 
under Art. 91 of the Indian Limitation Act. Our view 
is that the court below went wrong in taking the view 
that it did, on the question of limitation. The present 
suit is a suit for recovery of possession of immovable 
property by a reversioner on the death of the limited 
owner. The question that, therefore, arises is whether 
in such a suit, it is necessary for the reversioner phiin- 
tifif t® seek the setting aside or cancellation of any trans- 
action which could defeat his right to the property. 

The law on the subject has been stated in Mulla’s 
Hindu Law (13th Edition, paras 205 and 209 at pages 
236 and 237, respectively), which read as hereunder : 


“205. DecUrcitpry suit in cases of unmthprised 
abienations — (1) Where a widow or other limited 
heir alienates prcperty inherited by her in contra- 
vention of provisions of para 178, the next rever- 
sioner, though he has no interest higher than a 
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chance of succession, may institute a suit in her life- 
time for a declaration that the alienation is not 
binding on the reversion and if the facts are prov- 
ed, the Court may pass a decree declaring that the 
alienation is not valid beyond the life time of the 
limited heir (vide paras l75 and 202)- 

(2) The reversioners, however, are not bound 
to institute a declaratory suit. They are not ob- 
liged to take any action in the life time of the limit- 
ed heir. They may wait until the estate vests in 
them on her death, and then sue the alienee for 
possession of the property.” 

and para 209 reads as hereunder : 

“209. Reversioner’s suit for possession and limi- 
tation— A suit by reversioners, entitled to succeed to 
the estate on the death of a widow or other limited 
heir, for possession of immovable property from 
an alienee from her must be brought within 
twelve years from her death (the Indian Limitation 
Act, 1908, Schedule I, Art. 141) and of movable 
property within six years from that date.” 

A similar question arose before the Privy Council in 
the case of Bijoy Gopal Mukerji v. Krisfina Mahishi Debt 
(1). The relevant observation made by the Privy 
Council in that case is as follows : 

A Hindu widow is not a tenant for life, but 
is owner of her husband’s property subject to cer- 
tain restrictions on alienation and subject to its 
devolving upon her husband’s heirs upon her 
death. But she may alienate it subject to certain 
conditions being complied with. Her alienation 
is not, therefore, absolutely void, but it is prima 

<n I.L.R. 84 Cal. 829. 
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facie voidable at the election o£ the reversionary 

heir. He may think fit to affirm it, or he may at 
his pleasure treat it as a nullity without the inter- ^'utsur 
vention of any Court, and he shows his election imt 
to do the latter by commencing an action to praad. f* 
recover possession of the property. There is, in 
fact, nothing for the Court either to set aside or 
cancel as a condition precedent to the right of 
action of the reversionary heir. It is true that the 
appellants prayed by their plaint a declaration that 
the ijara was inoperative as against them, as lead- 
ing up to their prayer for delivery to them of khas 
possession. But it was not necessary for them to 
do so, and they might have merely claimed posses- 
sion, leaving it to the defendants to plead and (if 
they could) prove the circumstances, which they 
relied on, for showing that the ijara or any deri- 
vative dealings with the property were not in fact 
voidable, but were binding on the reversionary 
heirs.” 


On such observations, their Lordships took the view 
that the article in the schedule to the Limitation Act 
applicable to that case, was Art. 141 and the suit was, 
therefore, not barred. In the case of Ohala Kondama 
Naicker Ayyanv. Kandasamy Gounder (1), the prin- 
ciple of law laid down in Bijoy Gopal MuJterji v. Krishna 
Mahishi Dehi (2) by the Privy Council referred to above 
was relied upon. The Bombay High Court in the case of 
Hanamgowda Shidgoxoda Patil v. Irgowda Shivgou'da 
Patil (3) observed: 


“ It may be taken as established, and there is 
ample authority for the proposition, that in the 
case of reversioner, it is not essential for him to 
set aside any alienation by the widow but that he 

(1) A.I.R. 1924 P.C. 66. (2) LI,.R. 34 Cal. 829. 

(3) A.I.R. 1926 Bom. 9. 
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1967 could sue to euforee his right as a reversioner 

without setting aside the alienation within the 
ch4^jrA' j)erio(l pxescrihed hy the Indian Linntation -Act 

msr, Maha- after the death of the widow.” 

WfW 

at. Piasad, j. Reference was made to various cases including the case 
of Bejoy Gopd Mukerji v. Krishna Mahishi Debt (1). 


We are, tlierefore, of the view that the plaintiff’s 
suit was not barred by Art. 91 of the Indian Limitation 
Act. Shrimati Lareti Devi died on 27th Ajiril, 1940 
when, reversion opened and cause of action to sue for 
possession accrued to the plaintiff. The suit was filed 
in January 1941. 

The next question which needs consideration is 
whether it was open to Bt Sukhbasi Lai to raise the 
defence that Lain Chiranji Lai died as a member of the 
joint Hindu family and that B. Sukhbasi Lai came to 
be the owner of the entire properties by survivorship 
on L. Chiranji Lai’s death or to raise the defence, that 
was raised on the basis of the family settlement. As 
stated earlier, suit no. 15 of 1932 was filed by B. Sukh- 
basi Lai as the- sole plaintiff against Shrimati Laraartf 
Devi, the mother of the present plaintiff as the sole 
defendant. The first issue that was framed in that suit 
was whether Lala Chiranji Lai was joint with the plain- 
tiff when he died. The finding returned on that issue 
is in the following words: 

On die evidence as a whole, I am of opinion 
that the jdhintiff has failed to prove that he was 
joint with Chiranji Lai at the time when the latter 
died and the defendant has esta;bli.shed that the two 
were sepamte from each other.” 

It may here be noted that during the pendency of that 
Ifeigarion Shrimati Laraiti died on 27th April. 1940 

Ramesh Cfeander, who is the plaintiff in the instant 
(1) I.L.R. 84 €al. 3#. 
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suit, was broiiglit on record in ker place. We have 
already noted that when the instant suit was filed, the 
appeal against the decision of the trial court in suit no. w. 

15 of 1932 was still pending in this Court. That lirst 
appeal being First Appeal no. 466 of 1935 was decided j. 

by this Court on the 10th February, 1944. The Bench 
hearing that appeal considered the evidence produced 
by the parties in that case and ultimately came to the 
conclusion that the evidence in the case pointed to thf 
separation of B. Sukhbasi Lai from Lala Chiranji Lai 
and it could not possibly be said that the learned Judge 
who decided that suit, was rvrong in the conclusion 
which he reached upon that question of fact. There is, 
therefore, no manner of doubt that the question now 
raised was a direct question in the earlier suit, and that 
the answer to that question was given against B. Sukh- 
basi Lai. This being so, there is no escape from the 
conclusion that the plea of jointness raised by B. Sukh- 
basi Lai in the instant case is barred by res judicata. 

With regard to the plea of B. Sukhbasi Lai on the 
basis of the family settlement, we have already made 
reference to the developments that had taken place 
during the trial of suit no. 15 of 1932. It is true that 
initially B. Sukhbasi Lai had filed suit no. 15 of 1932 on 
the basis of the aforesaid family settlement; it is also 
true that Shrimati Laraiti Devi in that suit took the 
stand that the family settlement was not binding on her 
or her son but that it was binding on B. Sukhbasi LaT 
and his son; it is true that in spite of the order of the 
Court, she did not further clarify her contentions about 
the family settlement; and it is also true that as a result 
of the attitude adopted by Shrimati Laraiti Devi, B. 

Sukhbasi Lai proceeded to get the plaint amended and 
to base his claim to the entire estate of Chiranji Lai on 
the basis of survivorship and gave up reliance on the 
family settlement. By getting his plaint amended, B- 
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JffL Sukhbasi Lai not only gave up reliance on the family 
settlement but also claimed a decree for the refund of 

Mil. Maha- which was paid to Shrimati 

Laraiti Devi under that family settlement. Further the 

«. Prasad, j. I'^lief for recovery of property was extended in respect 
of those properties also which were given to Shrimati 
Laraiti Devi. The fact remains that for one reason or 
the other B. Sukhbasi Lai gave up reliance on the family 
settlement in respect of his claim to the property in dis- 
pute. ^ In spite of the stand taken by Shrimati Laraiti 
Devi in respect of the family settlement, it was open to 
B. Sukhbasi Lai to stick to the position that he had 
taken in the suit, and to insist on his right on the basis 
of the family settlement also. The claim on the basis 
of the family settlement was a claim which might and 
ought to have been raised or pursued in the previous 
suit. This being so, the defence on the basis of the 
family settlement now put forth in the instant suit by 
B. Sukhbasi Lai is a claim which is barred by construc- 
tive res judicata under s. 11, explanation 4, C. P. C. 
There was no legal compulsion on B. Sukhbasi Lai for 
giving up that claim in the earlier suit. All that could 
be said is that he was provoked into taking that position 
in view of the attitude of Shrimati Laraiti Devi in that 
case. Nonetheless, the giving up of that claim was 
voluntary on the part of B. Sukhbasi Lai. 

If the aforesaid pleas could not be raised by B. Sukh- 
basi Lai himself, the next question that arises is whe- 
foer those pleas could be raised by the present respon- 
dents who were brought on the record as the legal 
representatives of B. Sukhbasi Lai. It is not disputed 
respondents Shrimati Maha Devi and 
Kam Baboo were brought on the record as legal repre- 
wntotives of B. Sukhbasi Lai under O. XXII, r. 4 , 

when, an application to bring the present respondent, 
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on the record as legal representatives was made, on 
behalf of the plaintiff, in the instant case, any objection Raiimh 
against that prayer was made on behalf of the proposed 
legal representatives. The present respondents, there- 
fore, agreed to be brought on record as the legal repre- « , 

sentatives of B. Sukhbasi Lai. The question, therefore, 
is whether the defence on the basis of existence of joint 
family and on the basis of family settlement, which 
could^ not have been raised by B. Sukhbasi Lai himself 
in this suit as defendant, could be raised by his legal 
representatives when brought on record. 

The learned counsel for the appellant in support of 
his contention has invited our attention to s. 146 of the 
Code of Civil Procedure. S. 146 reads as follows : — 

Save as otherwise provided by this Code or by 
any law for the time being in force, where any 
proceedings may be taken or application made by 
or against any person, then the proceedings may 
be taken or the application may be made by or 
any person claiming under him.** 

The relevant paragraph of O. XXII, r. 4, is cl. (2) and 
runs as follows : — ^ 

Any person so made a party may make any 
defence appropriate to his character as legal repre- 
sentative of the deceased defendant.” 

An argument has been made on behalf of the respon- 
dents that there is a conflict in the two provisions quoted 
above, and that the provision of s. 146 must override 
Ae provision of O. XXII, r. 4, C. P. G. On that basis. 

It has been urged that the right available under any 
law for the time being in force, is saved from the rule 

of law contained in that section. The law for the time 
being in force, is said to be the Hindu Law. There- 
after, it has been assumed that the principles of Hindu 
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placed reliance on the case of Moti Bala Devi v. Satya- 
nand Tirtha Swami (1). We are of the view that the 
contention made on behalf of the appellants that the 
respondents Shrimati Maha Devi and Ram Baboo having 

come on the record as legal representatives of B. Sukh- 

R, Prasad, ]. precluded from raising the defence which 

could not be raised by B. Sukhbasi Lai himself is correct. 
It is obvious that legal representatives cannot have a 
right in excess of the right of the deceased whose legal 
representatives they are. If such pleas by B. Sukhbasi 
Lai were barred by res judicata, his legal representatives, 
namely, the present respondents could not ignore that 
bar, and reagitate the said question. Of course, it was 
very much open to B. Sukhbasi Lai to plead that the 
decision in suit no. 15 of 1932 or any other order of the 
court in that case, did not create the bar of res judicata 
against the defence that B. Sukhbasi Lai took in the 
instant case. It was open to the legal representatives of 
B. Sukhbasi Lai also to do that. We have, however, 
already come to the conclusion that B. Sukhbasi Lai 
himself could not raise the plea in question in this suit 
by way of defence on account of what had happened in 
suit no. 15 of 1932. 

Learned counsel for the respondents has placed 
reliance on the case of Shrimati Saila Bala Dassi v. Sri- 
77iati Nirmala Sundari Dassi (2). The decision in that 
case does not lay down any proposition which might be 
relevant to the question whether it is open to the legal 
representative of a deceased party to raise question which 
the deceased could not have raised. The only question 
that was considered by the Supreme Court in that case 
was whether a transferee of the property in respect of 
which a decree had been passed could be permitted to 
join the appeal pending from that decree in the appel- 
late stage. It was^held that the transfer having been 
made during the pehdencfof the suit and no application 

(1) 1930 giSfi, (2) A.I.R. 195S S.C. 894. 
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for joining the litigation by the transferee under O. 

XXII, r. 10, C. P. C. having been made, he could not be 
impleaded as an appellant in the appeal from the deci- v. 

, sion of the trial court. Their Lordships proceeded dkvi'”^ 
further to observe that although O. XXII, r. 10, C. P. C. r j 
did not apply to such a case, s. 146, C. P. C. was wide 
enough to cover the case. On that basis, it was held 
that the transferee could be joined as an appellant in 
the appeal itself under s. 146, C. P. C. This pro- 
position by itself cannot be used as an argument for 
contending that not only could the transferee be im- 
pleaded in appeal as an appellant, but that he could also 
take up the case which could not be taken up by his 
transferor who was party to the suit. In fact the Sup- 
reme Court held that the transferee could file an appeal 
by virtue of s. 146, C. P. C. provided the transferor had 
a right of appeal. This observation is indicative of the 
principle that the transferee could not do more than 
what the transferor himself could do. 

Then reliance was placed on the Single Judge decision 
of this Court in the case of Kalka Singh v. Indradeo 
f Singh (|1). The learned Single Judge found that the ob- 
jection that was raised by the outgoing party was wide 
enough to include the contention that was sought to be 
^ raised by the incoming party. In view of the aforesaid 
finding, the question which is under consideration by us 
in this appeal could not arise in that case. By way of 
an obiter^ it was observed bv the learned Single Judge 
that the prohibition under O. XXII, r- 4(2) C. P. C. is 
not prohibition against raising question of legality which 
go to the very root of the matter and are in the nature 
of questions of jurisdiction, but the prohibition operat- 
ed in regard to the substantive rights of the parties. In 
the case in hand, there is no question regarding juris- 
diction and for that reason also we cannot make use 

q) A.T.R. 1-9S7 AIL 
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Chandra, alias Jiwa Ram, the minor the second 
Ramesh party. . . 

Chandra “ 

Mst. Maha- According to the learned counsel for the appellant 
Ram Baboo who was a minor could not be deemed 
R. Prasad, ], to have been a party to the family settlement inspite 
of the description given therein. As a minor, he could 
not enter into a binding contract nor could he effect 
the transfer of any property. The proposition that a 
family settlement is not a transfer is now too well 
settled. The question whether Ram Baboo as a minor 
could be a transferor or a transferee, therefore, does 
not arise. The learned counsel for the respondent.s, 
has urged that the transaction evidenced bv the family 
settlement cannot be treated to be a contract either 
We however find it difficult to accept that .tubntission. 

ami y settlement is nothing but a compromise of 
doubtful and disputed claims. As soon as it is a com- 
promise, It cannot be urged with any force that it is 
no a contract. A compromise must be the result of 
the consensus of opinions of conflicting parties with 
undertakings by both sides. In the case of L-fap Sin^h 

IT/Z "T -Mar 

ueeci of settlement on the basic ;<• 

T’k 1 1 It was a contract 

_ II of the Indian Contract Act in order to point out 
hat a person who is not of the a^e of majority ac ori 
ing to the law to which he is subiftrt ic ^ ° 

to contract It has been ^ ^ 

minority Ram Baboo, therefore, cannot be^'dremS to 
be a party to the family settlement We find force in 

t:forrrh:.d”haff ''' 

to file suit no. 15 of °Ms" “ 

decision in that suit wotdd bind hir" "T'' 

al» althoush he was not mad a par 

d) a.i.r. 19.98 p.F. 181 , party to that cause 
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explicitly. On the question whether Ram R.K. 
deemed to have been a nartv m th ™ can be 1957 

not, it would be relevant to ^mention Ramesh 

pleas raised by Shrimati Laraiti Sevi t"'),'’"" 

Zr B rukhbtrLal ‘^at ple^bdt: - , 

fplldd “ R™ Baboo as 

On behalf o£ the respondents, reliance has been 
placed on a number of decisions to show that it is opS 
to a minor, whose guardian cd (fern was grosslv neeli 

him “r, * " not binding on 

him. It IS not aecesairy for us to deal, with alfthe 

cases that have been cited on the point a len«h One 

t 1 T'au of S-nh Sirai Faimav 

Mahmood Ah (I). In that case, it was held Z a 

minoi has a substintive right to avoid a decree passed 
against him in a case where his guardian ad Zm ™ 

pilty of negligence. We havehbsolutely no IX 

n our minds *a; a minor has such right. The oul 
tion that remains to be answered is whether such Iht 
IS available to a minor coparcener who was not a pmv 
to the suit which resulted in a decree contrary to his 
interest. We have no hesitation in comingH col 
dusion that the rule of law laid down in the last ml 
tioned case cannot be extended to a case where the 
minor was not a p.ar.y to the case and whem the 

Mem by the court. The code of conduct of a 
ham of the family or a Hindu father Governed hv 
itakshera school of Hindu Law, is a matter which 
rests upon the prnciples of Hindu Law. The conduct 
of a person who ias been appointed guardian ad litem 
Of minor- party, i. certain matters, has to be re^LS 

(I) A.I.R. 1932 All. 298. . ° 
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by the court itself. As soon as a person is appointed 
ramesh guardian ad litem he comes to owe a duty of diligence 


Chandra , ^ — j 

mst. Maha- be negligent and 

DEVI bis conduct transpires to be contrary to the interest of 

R. Prasad, j. Ward, the court will intervene and relieve the ward 
from the consequences flowing therefrom. It is on 
account of the failure of the guardian ad litem to fulfil 
that duty that a minor who is a party to the cause gets 
a substantive right to avoid the decree on the ground 
of^ negligence of his guardian ad litem. Whether a 
Hindu father or a karta of Joint Hindu family is; acfipg 
prudently m entering in a transaction is npt ;?i,rtiQPcpra 
of the court. The question whether ft:,psaF%itJa,i;,dq^h 
mg IS prudent or not rests entirely,, ip ,nn,5ettered 
discretion of a Hindu father ,<»: a 5 t iHindp- 

joint family. If, however, :?n,.^ptTs'dph.e,a.nd„it.Js,rfien 
challenged as the cqtjrt gets 

Jctiop iq.;edqw?ei(mtQothqtmiaj:£e 


‘bo't=”hfht{iA|^^aha' 

*e ' ptesefit ‘'‘plaKitiff.^ ■ ' W ' 'h'dve* 

theMhiily settrefe^iif 


, V., courd Dfe'‘M'paifii: 

''tfhns'h^&n^ 

: _ _ -'Jirk J r rr* r- J .... , . 1 ... . 
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6ather of the plaintiff is alive. The person who could 
act as the natural guardian of the plaintiff was, there^ 
fore, Raja Ram and not Shrimati Laraiti Devi. The 
action of Shrimati Laraiti Devi purporting to be in 
her position as natural guardian of the plaintiff, there- 
fore, cannot have any effect on the rights of the present 
plaintiff. With regard to the question whether the family 
, settlement is binding on the plaintiff on account of its 
being an act of the limited owner capable of affecting 
the right of the reversioner, it has been contended on 
behalf of the appellant that Shrimati Laraiti Devi in 
entering into the family settlement was attempting to 
bargain with the reversioner’s right. The recital in 
the family settlement relating to the present question 
is as follows: — 

'The second party (Shrimati Laraiti Devi and 
Ram Baboo) shall become the owners of the pro- 
perty detailed below, which is valued at Rs.5 0,000 
and the first party Babu Sukhbasi Lai, shall become 
the owner of the entire remaining property 
movable and immovable, documents, decrees of 
the Revenue and Civil Courts, houses, property, etc. 
that stand in the name of Lala Chiranji Lai deceas- 
ed.” 

In entering into such a transaction, Shrimati Laraiti 
Devi was trying to convert her limited right into abso- 
lute right at the cost of the reversioner’s right. It may 
be that it was open to Shrimati Laraiti Devi to enter 
into a family settlement with a view to avoid litigation 
and to secure family peace. What is doubtful is whe- 
ther in doing so, it was open to Shrimati Laraiti Devi to 
enhance her personal right by getting her limited 
ownership converted into absolute ownership. By be- 
coming absolute owner of the part of the property iliat 
was given to her under the family settlement, she was 
diverting succession from the reversioner to her own 
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heir. On such consideration, we have come to the con- 

Ramesh elusion that the family settlement cannot be deemed to 
^ be binding on the present plaintiff and it cannot, there- 
^^"pEvr”^ fbre, defeat the plaintiff’s claim. It was further urged 
R Pr^ j reversionary right could not be the subject- 

matter of the contract which formed the basis of the 
family settlement. 

On this part of the case, the learned counsel for the 
appellant has placed reliance on the decision of the Privy 
Council in the case of Amrit Narayan Singh v. Gaya 
Singh (1). The appeal before the Privy Council arose 
out of a suit for recovery of possession of certain pro- 
perties that originally belonged to plaintiff’s maternal 
^Rhdfather Jhamman Singh. The defendant-respon- 
dents in that case were alleged to have wrongly possessed 
themselves of the properties under colour of certain 
arbitration proceedings while the estate was held by his 
mother Kar Koer as a limited owner under the Hindu 
Law. Kar Koer died in 1905 and the suit was filed in 
1908. The question that arose in that case was whether 
the arbitration proceedings and the decree on the award 
which gave to the predecessors of the respondents of that 
case possession of those properties, were binding on the 
appellant. When Kar Koer applied for her name being 
recorded in the revenue records, the agnates of Jhamman 
mngh raised a contest as to her right to hold property. 
The dispute was referred to arbitration. Kar Koer was 
represented by her husband Rajendra Singh before the 
arbitrators^ The materials in that case did not show that 
Rajendra Singh had any authority to act on behalf of 

his wife as her agent. Before the arbitrator could decide 

the controversy, a compromise was arrived at and in 
Aat compromise also, Rajendra Singh purported to act 
both for his wife as well as her minor son, the appellant 

Kar KL'Tb. d compromise it was discloLd that 
Kar Koer abandoned, in favour of the agnates all rights 
- ( 1 ) a.i.r. 1,917 p.c. 95, - ® ’ rignts 
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to the immovable property of her father, receiving on her 
part, besides some movable property, two small fractional 
shares in certain lands which stood in her and in her 
mother’s name. The effect of the arrangement was to 
extinguish completely the reversionary interest of the 
appellant in his grandfather’s estate. An award was giv- 
en on the basis of that compromise. It was also observed 
^ that it had not been established that the proceedings 
before the arbitrators ever came to knowledge of Kar 
Koer or that she knew of the compromise and its effects. 
Application for making the award a rule of the Court was 
made by the agnates. The Court of first instance held 
that all the proceedings in connection with the compro- 
mise and the award had been without Kar Koer’s know- 
ledge. Application of the agnates was, therefore, dis- 
missed. On an appeal before the District Judge, the 
decision of the court of first instance was reversed and 
a decree on the basis of the award was passed. The 
learned District Judge passed the order on the basis, that 
Kar Koer through her husband Rajendra Singh was 
aware of the arbitration proceedings. A special appeal 
preferred from the decision of the District Judge to the 
^ High Court, at Calcutta, but that was dismissed. The 
result of the decision was that she was put out of posses- 
sion of the properties covered by the compromise. Their 
t Lordships of the Privy Council found that neither in 
the judgment of the District Judge nor that of the High 
Court was there any reference to the right of Kar Koer’s 
infant’s son or to the effect of the compromise which 
cultimated in the award on his reversionary interest. 
One of the pleas advanced on behalf of the appellant 
was that the arbitration proceedings and the compro- 
mise and the award were fradulent and taken and enter- 
ed into without the knowledge or authority of Kar 
Koer; and that in any event, he was not bound by them. 

The defendants oh the other hand urged that the award 
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1967 and the decree precluded the plaintiff from maintain- 
ramesh ing the action. In appeal from the said action in the 
chamra question that was agitated was one 

1 st. maha- j*g}ating to the binding effect of the award and the 
decree on the rights of the infant reversioner. The 
u Prasad, j. reversed the decree of the Subordinate 

Judge and dismissed the plaintiff’s suit. The following 
observation was made by the Privy Council ; 



“ Their Lordships are unable to concur in the 
propositions on which the learned Judges of the 
High Court have based their judgment. With 
respect, in proceeding to consider whether 
Rajender Singh, the plaintiff’s father had power to 
refer the matter on behalf of his minor son to 
arbitration, they seem to have misconceived the 
legal position of the infant under the Hindu law. 
Evidently they thought he had a right which could 
form the subject of bargain. This is an obvious 
mistake; a Hindu reversioner has no right or inter- 
est in praesenti in the property which the female 
owner holds for her life. Until it vests in him on 
her death, should he survive her, he has nothing 
to assign or to relinquish, or even to transmit to 
his heirs. His right becomes concrete only on 
her demise; until then it is mere spes successionis. 
His guardian, if he happens to be a minor, cannot 
bargain with it on his behalf or bind him by any 
contractual engagement in respect thereto. 
Rajender s action, therefore, in referring to arbi- 
tration any matter connected with his son’s rever- 
sionary interest was null and void.” 

A further observation made in another part of the 

judgment may be usefully quoted and is as follows : — 

Even had the minor an existing right, the 
father would have no power to enter into an 
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arrangement which wiped out all his interest i&67 
without any consideration, for the little property Ramesh 
that was left to Kar Koer was taken by her under 
the compromise and not by virtue of her right to 

her father’s estate. It is difficult to see how the 

learned Judges came to the conclusion that the ’ 
, compromise was to the benefit of the minor.” 

Reliance was also placed on the case of Annada 
Mohan Roy v. Gour Mohan Mullick (1). In that case, 
the plaintiff had agreements under which he purported 
to purchase expectations under the will of an uncle or 
alternatively rights as nephews expectant upon the 
termination of the surviving widows’ right in the pro- 
perty of the uncle. After considering the provision 
of Transfer of Property Act prohibiting the transfer 
oi spes successione, their Lordships took the view that 
it was impossible for their Lordships to admit the 
common sense of maintaining an enactment which 
would prevent the purpose of the contract, while per- 
mitting the contract to stand as a contract, or to see 
how by appealing to s. 65 of the Indian Contract Act, 
or to the nature of the bargain as a mere ’ bargain de 
futuro, they could uphold it as a contract when it is 
a contract as to which, not only must specific perform- 
J ance be refused under the Transfer of Property Act, 
but as to which damages can never be recovered, be- 
cause the contract is not a performable contract until 
the realisation of the expectation occurs. We have, 
therefore, come to the conclusion that the reversionary 
right of the plaintiff was not affected by the family 
settlement. 

Having already held that the respondents, as legal 
representatives of B. Sukhbasi Lai in this case, are pre- 
cluded from raising the plea of the existence of a joint 

(1) A.I.R. 1923 P.C. 189. 
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family, it is not necessary for us to examine the evi- 
dence on the subject but all the same, our attention 
having been invited to it, we will now proceed to 
decide whether Lala Chiranji Lai died separate or as 
a member of the joint family along with B. Sukhbasi 
Lai. 

The trial court in suit no: 15 of 1932 examined the 
entire evidence that was produced in that case and 
which has also been produced in the instant case, and 
it came to the conclusion that B. Sukhbasi Lai and L. 
Chiranji Lai had separated from each other. In 
appeal from die said decision, this Court for its own 
satisfaction examined the entire evidence and con- 
firmed the finding returned by the court below. 
While deciding the first appeal, this Court observed 
that it was an admitted fact in that case that L. Sukh- 
bad Lai who was a legal practitioner and L. Chiranji 
Lai continued to carry on joint business, but their 
Lordships went on to say that that circumstance might 
suggest that they had decided to continue as members 
of the joint Hindu family after the separation of 
Chhaddami Lai’s branch but that it was by no means 
conclusive oh the point. Aftet making that obser- 
vation; the cOUft ■ex:amiried the documentary evidence 
one by one, and came to the conclusion that the afore- 
said two persons had separated. The evidence that was 
produced in that case has also been produced in the 
present case and reliance has been placed on that evi- 
dence for, once more, urging in this' case that B. Sukh- 
basi Lai and L. Chiranji Lai had continued to be 
joint. In the earlier case reference was made to the 
■power .oF attorney, dated August 26, 1910 executed by 
B. Sukhbasi Lai in favour of L. Chiranji Lai and 
Baboo Lai. The view taken was that such a power 
of attorney could not h^ve been, executed if Lala 
Chiranji Lai had beep a member of a joint Hindu 
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family The court came to the conclusion that the ise? 
natural inference was that there was a disruption in 
the family m the year 1904 or thereabout but 'that the 
business continued to be carried on jointly towards 

the end of 1910 or 1911. In a suit instituted by Lala 
Chiranji Lai, the contention made by Baboo Lai of ^ 

the branch of Chhidammi Lai, was that the entire 
family was joint in April 1911. A dispute, therefore, 
arose which was ultimately settled by the deed of 
relinquishment in August 1911. This Court further 
tound that there was nothing to suggest that Lala 
Chiranji Lai and B. Sukhbasi Lai had effected a re- 
union in 1911 or any time thereafter. In that appeal, 
this Court considered the proceeding in the revenue 
court for partition of village Lahar as affording a strong 
piece of evidence of separation. The proceedings for 

partition in the revenue court were originally intended 

to be a partition by mates and bound between the 
members of Chhedammi Lai’s family on the one hand 
and B. Sukhbasi Lai and L. Chiranji Lai on the other, 
but Lala Chiranji Lai made an application qd Febru- 
^7- 24 1913 that a. separate Mohal^ be. formed for. him. 

This clearly went. to .show .that by means, of that appli- 
cation Lala Chiranji. Lai wanted. . his. property, to. be 
separated by mates and . bound from the property of 
Lala Sukhbasi Lai. A copy of the application, of Lala 
Chiranji Lai in partition case no. 8 of - 1912. of. the 
Court of Partition Officer decided on 18th March 1999 
has also been filed in the present case and has bera 
marked Ex. 166. It has been clearly stated in the said 
app ication that Lala Chiranji Lai non-applicant for 
partition wanted his Mohal to be formed' 'separately. 

A prayer to that- effect waa actually made, A copy of 
another objection filed by Lala Chiranji Lai in the 
same case has been marked Ex. 144 in this-case. In 
the first paragraph of .that petitipn^^ itwas- said that 
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at the time of the partition, the kind of land 
be taken into consideration. In para. 2 of the said 
application, it was stated that the khudkasht land of 
more than 12 years standing was in the exclusive pos- 
session of the objector and that as a n^atter of fact, it 
was the objector who had been cultivating the same 
though it was fictitiously entered in the name of all the 
co-sharers. The said khudkasht land was liable to be 
put exclusively in the objector’s share in t he Mohal of 
non-applicants for partition. 

Likewise Ex. 265 is a copy of objection filed by Baboo 
Sukhbasi Lai in the revenue court. One of the para- 
graphs in the said objection is as follows: — 

“There are two groves numbers (??) in the 
village; these were planted by the objector alone 
ind are in his possession; these shall be given to 
the objector alone.” 

With regard to the khudkasht land, it was said by 
B. Sukhbasi Lai that that be put in the exclusive .share 
of the objector in the Mohal of the non-applicants. 

In view of the finding arrived at bv the trial court 
in suit no. 15 of 1932 as well as those arrived at by this 
Court in appeal from that suit, and further in view of 
the evidence and materials in this case, we do not find 
any reason to differ from the finding returned by the 
trial court in this suit. We are, therefore, satisfied that 
Lala Chiranji Lai died not as a member of the Joint 
Hindu family with B. Sukhbasi Lai. On the materials 
in this case, the only conclusion at which one can 
arrive is that there was no jointness between B. Sukh- 
basi Lai and L. Chiranji Lai or reunion between them 
at the time of death of L. Chiranji Lai. The court 
below has very correctly analysed the documentaiv 
and oral evidence in this case and the finding arrived 

at by it is not liable to be set aside. 
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So far as the claim of the mesne profit is concerned, 1967 
we are of the opinion that it is not a fit case in which Rambsh 
a decree for past mesne profits could be passed. The 
parties and their predecessors have been changing 
positions from time to time about the legal effect of ^ - - ^ 

the family settlement. The effect of family settlement 
has never been finally adjudicated upon so far. The 
plaintiff, however, is entitled to mesne profits from the 
date of the decree of this Court up to the date when 
he obtains possession over the property in suit. In 
the absence of sufficient materials, it is not possible for 
this Court to fix the rate of mesne profits and this, 
therefore, will have to be done by the execution court. 

The only other question that remains to be consi- 
dered is whether the plaintiff is liable to pay the sum 
of Rs. 11,000 alleged to have been paid by B. Sukhbasi 
Lai towards the price of Rawatpara property or to pay 
the sum of Rs.21,000 alleged to have been paid bv B. 

Sukhbasi Lai to the branch of Chhidammilal and to 
pay the sum of Rs.20,000 alleged to have been spent 
on repair of Rawatpara property by -B. Sukhbasi Lai, 
and lastly to pay the sum of Rs. 10,000 which was paid 
to Shrimati Laraiti' Devi, plaintiff’s itiother, under the 
family settlement. So far as the sums of Rs.l 1,000, 

Rs.21,000 and Rs.20,000 are concerned, court below 
arrived at the conclusion that these sums were not pay- 
able by the plaintiff as a condition precedent to his 
obtaining possession over the suit properties. With 
regard to the sum of Rs.l 0,000 the observation made 
by the court below is that this amount was liable to 
be returned by Shrimati Laraiti Devi before she could 
recover possession of the property, over which B 
Sukhbasi Lai was in possession but as the suit was dis- 
missed by the court below, there could be no order 
as to the payment of the sum of Rs.10,000 by the 
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plaintiff to the defendants. The sum of Rs.21,000 
paid to the branch of Chhidammilal, according to 
the case of B. Sukhbasi Lai itself, the payment of this 
amount was the liability of both L. Chiranjilal and B. 
Sukhbasi Lai. It was admitted by B. Sukhbasi Lai 
during the course of the proceedings in suit no. 15 of 
1932 that this sum was paid out of joint funds. The 
materials also indicate that the sum of Rs. 11,000 was 
also paid out of joint funds. Court below was, there- 
fore, justified in coming to the conclusion that this 
amount must also have been accounted for in the 
partnership account. With regard to the sum of 
Rs.20,000 alleged to have been spent on repairs of 
Rawatpara property, court below has considered the 
materials on the record and has come to the conclusion 
that this amount also could have been spent from the 
joint fund and adjusted in the accounts. Nothing has 
been shown to us to establish that the conclusion 
amved at by the court below with regard to the above 
three items of money, is not correct. We, therefore 
agree with the conclusions arrived at by the court 
bdow .n«Mon to the aforesaid three items of 
money. • With regard to the last item of Rs. 10,000 paid 
under^the family settlement, we do not find it possible 

a? 

as a condttton precedent to his obtaining possession 
over the suit properties. We have already Lid that 
the family settlement is not binding on the plaintiff. 
Consequently, Ae plaintiff cannot be held Uable to 

S^d^beir Has been 

The appeal is allowed, judgment and decree of the 
court below are set aside and plaintiff's suit is decreed 
for possession over the properties specified in Schedule 
given at the foot of the plaint. Plaintiffs’ claim 
or a decree for past and pendente lite mesne profit is 
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dismissed. The plaintiff shall, however, recover mesne we? 

Cm u execution court £^h 

om the date of the decree of this Court up to the 

ate^ when plaintiff gets possession over the said pro- Mst. Maha- 

CCV costs of this CoCt 

from the defendant-respondents. So far as the costs of ^• 

e Court below are concerned, under the circum- 
stances of the case, we direct that the same will be 
orne by the parties themselves. 

Appeal allowed. 
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Before Mr. Justice G. D. Sahgal and Mr. Justice 
Lakshmi Prasad* 

1967 DISTRICT MAGISTRATE UNNAO 

May. 5. ^ND OTHERS ■ • • AppEI.LANTS, 

V. 

PARAS NATH SHUKLA ... Respondent, 

I). P. Panchayat Raj Act, 1947. 2(.s.s), 95(l)(g) and %-A— 

Delegation of its power by State Government tinder s. 95(1) 
(g) to Sub-Divisional Officer — Additional Sub-Divisional 
Officer not included by virtue of s. 2(ss) — Order under s, 95 
(l)(g) by\ Additional Sub-Divisional Officer is nullity — Order 
does n&t attain lany higher status even when confirmed in 
appeal. 

Notification no. 4483-P/XXXIII — 50-57, dated I9th Decem- 
ber, 1958. 

By notification no. 4483-P/XXXIII — 50-57, dated 19th 
December, 1958, the State Government in exercise of its powers 
under s. 96-A, delegated its power to take action under cl. (g) 
of subs-s. (1) of s. 85 of the Act to the “Sub-Divisional Officer” 
subject to appeal before the District Magistrate. 

Held^ Additional Sub-Divisional OiEcer is not included by 
virtue of s. 2(ss) of the Act and order passed by him under 
s. 95(l)(g) is nullity. 

An order passed without jurisdiction is a mere nullity and 
it does not attain any higher status simply because an appeal 
is preferred from it and it is confirmed in appeal. It may be 
that the appellate Court in disposing of an appeal has the 
same powers which the trial court possesses in respect of a 
matter. It may also be that the pendency of an appeal is 
tantamount to the pendency of original proceedings in an 
appellate Court, 

Case-law discussed. 

Special Appeal no. 167 of 1966 against the judgment 
and decree, dated March 31, 1966, passed by B. N. 
Nigam, J. in Writ Petition no. 454 of ].9b4. 

The facts appear in the judgment. 

AT. S. Ferma, for the Appellant. 

Hargur Charan Srivastava, for the Respondent. 

♦While sitting at Lucknow, 
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The following judgment o£ the Court was deliv:ered 
by- 


1967 


DisTRiei* 

Magistrate 

Unnao 


L. PkasaDj J. : — This is an opposite-parties’ special baras Nath 
appeal, from the order of a learned Single Judge by 
which the respondent’s petition under Art. 226 of the 
Constitution for the issue of a writ of cerh'oran has 
been allowed. 


The respondent petitioner was a Pradhan. On cer- 
tain complaints made against him the Additional Sub- 
Divisional Ofi&cer proceeded to inquire into the charges 
and on finding that the charges were proved, passed an 
order of dismissal. The respondent petitioner then 
went in appeal which came to be dismissed. There- 
after he approached this Court by a petition under 
Art. 226 of the Constitution praying for the quashing 
of the order of dismissal passed by the Additional Sub- 
Divisional Officer and confirmed in appeal by the 
District Magistrate, Unnao. 

The main ground on which the respondent petition- 
er challenged the impugned orders was that the Addi- 
tional Sub-Divisional Officer had no jurisdiction to 
deal with the matter, and as such, the order passed by 
him was a mere nullity and remained so despite its 
confirmation in appeal. That the impugned order of 
dismissal came to be passed under cl. (g) of sub-s. (1) 
of s. 95 of the U. P. Panchayat Raj Act is not in contro- 
versy. Under that provision power is given to the 
State Government to take action. Then we have s. 
96-A of the Act to say that the State Government may 
delegate all or any of its powers under the Act to any 
officer or authority subordinate to it subject to such 
conditions and restrictions as it may deem fit to impose. 
By notification no. 4483-P/XXXIII — 50-57, dated 
19th December, 1958 published in Part III of the Uttar 
Pradesh Gazette, dated 27th December, 1958, the State 
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1967 Government in exercise of the powers conferred on it 
under s. 96-A of the Act delegated its power to take 
action under cl. (g) of sub-s. (1) of s. 95 of the Act to 
“ the Sub-Divisional Officer ” subject to the condition 
that an order of removal passed by the Sub-^Divisional 
L. Prasad, j. Officer shall be subject to appeal before the District 
Magistrate within thirty days from the date of such 
order. The contention of the respondent petitionei 
which has been upheld by the learned Single Judge 
was that by virtue of the abovementioned delegation 
the Additional Sub-Divisional Officer did not get 
authority to deal with the matter, notwithstanding the 
definition of the expression “ Sub-Divisional Officer ” 
as given in s. 2{ss) of the Act. The said definition 
says that a Sub-Divisional Officer includes an Addi- 
tional Sub-Divisional Officer designated or appointed 
as such by the appropriate authority. 

We have heard learned counsel for the parties. The 
learned counsel for the appellants has raised exactly 
the same points he raised before the learned Single 
Judge. His first contention is that having regard to 
the definition of the term Sub-Divisional Officer in the 
Act itself, the delegation made in favour of the Sub- 
Divisional Officer under the notification referred to 
above, must be taken to enure in favour of an Addi- 
tional Sub-Divisional Officer also. W^e are unable to 
accept the contention. Exactly similar arguments 
appear to have been raised in Gaya Dutt v. S. D. O. II, 
Maharajganj (1) decided by a Division Bench of this 
Coui\ and the same were rejected. That case was 
wiffi reference to r. 25 of the Panchayat Raj Rules, 
which requires that a petition challenging an election 
is to be presented before “ The Sub-Divisional Officer.” 
Relying on the phraseology of r. 25 the Division Bench 
held that it was not possible to hold that the person 

(1) 1964 A.L.J. 146. 
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presenting an election petition could choose to present 
it either before the Sub-Divisional Officer or before an district 
Additional Sub-Divisional Officer. The view taken in 
that case is that since the law directs the presentation 
of an election petition to the Sub-Divisional Officer, i.e. shi^ 
the officer who is in charge of the sub-division, it has l. Prasad, j. 
got to be presented to that officer and to no other 
officer, even though it may be that the expression “Sub- 
Divisional Officer ” as defined in the Act includes an 
Additional Sub-Divisional Officer also. If we may say 
so with due respect to the Hon’ble Judges, who decid- 
ed that case, we are in complete agreement with the 
reasoning advanced by them. On principle, the present 
case stands on exactly the same footing, because here 
also the delegation under the notification referred to 
above is made in favour of the “Sub-Divisional Officer.” 
i.e. the officer-in-charge of a Sub-Division and not to 
any other officer, who may have by virtue of his appoint- 
ment as an Additional Sub-Divisional Officer, all or 
any of the powers of the Sub-Divisional Officer. We, 
therefore, repel the contention and see no reason to 
differ from the view expressed by the learned Single 
Judge on that point. 

^ The other contention raised by the learned counsel 

> is that even if the order of dismissal was defective, the 
defect stood cured the moment it was confirmed in 
appeal, which was undoubtedly decided by an autho- 
rity competent to decide it. This point has been dealt 
with at some length by the learned Single Judge and 
in support of the view taken by him he has referred 
to the cases of Collector of Customs, Madras v. A. H. A. 

Rahiman (1) and State of U. P. v. Mohd. Nook (2). 

We find that the observations reproduced from the 
aforesaid Supreme Court case in the judgment of the 
learned Single Judge fully cover the point raised in 
the present case. It is clearly laid down by the Sup- 


(1) A.I.R. 1957 Mad. 496. 


(2) A.I.R. 1968 S.C. 86. 
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reme Court in that case that to quash an order passed 
by a Subordinate Tribunal without jurisdiction a writ 
has to issue whether that order has been confirmed in 
appeal or w^hether no appeal has been preferred against 
it. The position appears to be that an order passed 
without jurisdiction is a mere nullity and it does not 
attain any higher status simply because an appeal is 
preferred from it and it is confirmed in appeal. It 
may be that the appellate court in disposing of an 
appeal has the same powers which the trial court 
possesses in respect of a matter. It may also be that 
the pendency of an appeal is tantamount to the pen- 
dency of original proceedings in an appellate court. 
None of these propositions appear to help the conten- 
tion that an order, though a mere nullity, becomes a 
valid and effective order, because of its confirmation 
in appeal. We accordingly see no substance in the 
other contention raised by the learned counsel and 
repel the same. 

It was faintly urged that the respondent petitioner 
should not have been allowed relief because he does 
not appear to have challenged the jurisdiction of the 
Additional Sub-Divisional Officer in dealing with the 
matter either before him or in appeal. It does not 
appear from the judgment under appeal if this con-" 
tention was raised before the learned Single Judge. 
However, be that as it may, the fact lemain.s tliat the 
contention is not quite correct, in so far as we find 
from the memorandum of appeal, Annexure 2, that 
in its paras. 4 and 5 the point which is the basis for the 
petition giving rise to this appeal; has been raised 
therein. We accordingly refuse to accept the conten- 
tion that the respondent petitioner is not entitled to 
relief because of his failure to raise the point before 
the subordinate tribunal. 

No other point has been urged before us. The spe- 
cial appeal is accordingly dismissed with costs. 

Appeal dismissed. 
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APPELLATE CIVIL 


Before Air. Justice G. D. Sahgal and Mr. Justice 
L. Prasad^^ 


SHYAM LAL (Plaintiff- Appellant) 

V. 

STAl E OF Un AR PRADESH and others 
(Defendants-Respondents) 

Contract — Conslnictive or (Hiasi — Obligation under — Doc> 

trine of '' unjust enrichnienf^ — Order for compulsory retire- 
ment, passed against the plaintiff— Order challenged— Stay 
order by High Court and subsequently by Supreme^ Court in 
an appeal therefrom — Plaintiff received full pay durmg the 
operation of stay order — Decision against the plaintiff in 
both the Courts — Plaintiff must refund the money so received 
— Obligaiion under eonstructive contract — Doctrine of ''urn 
just enrichmenr^ Contract Act, 1872. 5 . 12— Do not 

apply. 

Interim order — Result of: 

Provident Fund Act, 1925,— S. ^{l)—The aforesaid amount 
cannot be deducted from the Provident Fimd of the plain- 
tiff, 

Intete&t— Cannot be alloxved by way of damages for wrongful 
detention of money. 

The plaintiff, against xvhom an order for compulsory retire- 
ment was passed, coiilinued to receive his pay as a result of 
the stay order passed by the High Court in a writ petition, 
and subsequently, by the Supreme Court in an appeal there- 
from, is bound, on lais losing the case, to refund the amount 
so received, not under s. 72, Indian Contract Act, but on the 
principle of obligation under constructive or implied contract 
based on the doctrine of ''unjust enrichment”, 

"Contracts implied in law, or, . . . . more properly 
quasi or constructive contracts, are a class of obligations 
^vhich are imposed or created by law without regard to the 
assent of the party bound, on the ground that they are 
dictated by reason and justice, and wdiicli are allowed to 
be enforced by an action ex contractu. They rest solely 
on a legal fiction and are not contract obligations at all 
in the true sense, for there is no agreement: but they are 
’^While sitting at Lucknow. 
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clotlied with the semblance of contract for the puinose 
of the lemedy and the obligation arises not from cons^em 
as in the case of true contracts, but from the law nr 
natura equity. Such contracts rest on the equitable nrin 
ciple that a person shall not be allowed to enrich hiraselF 
unjustly at the ppense of another, and on the VSk 
hat whatsoever it is certain that a man ought to do jS 
he law supposes him to have promised to clo So U m 
the party to be bound is under a legal oblicratinn tn 
form the duty from which his promise is inferred- th 
,nter a promise even as a'gaios, his imeoS.''" 

(Extract from Corp?/s Juris Secundum, Volume 17 loaq 
Etoon, under .he heading 'Conslrncive or S 

ultimate decision of the Comt Couit, m view of the 

and if .he plaim.^^ ,? 'a£" , t' SSI" , 

amount to allnwlnrr hu.. ,.i t?'fH it will 


justly at the expense of Ae defendaius. ThS-efore^ cm Ae 

fdmi'dSEZi-mBrP 

the amount was miiher n‘ Th '' 

but was paid under ihe o.-dm „f ’.hi Colm '”™“ 

ordir'LTllo::t?eS:,“v^■,idf'r:^“ “ “n finnl 

by an interim ordir'rnS S t £“ ',etf”lt ifte 

final order srrants no reliVf nrfvda ^ * r • i^iw if the 
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Civil Tudo-e LnrVnnT,r • ^ '-'Dandra Siivastava, ShyamLai, 

J a , ucknoiv in regular suit no. 44 of IQ fi 7 *'• 

The facts appear in the judgment. u™ 

Standing Counsel for the respondent. 

following Judgment of the Court ivas delivered 

forTsum 

of Rs 90 529 Ofin if 

of the amount nl dismissed for the rest 

against him in Sv has been decreed 

Rs 20 599.06 thit defendants for a sum of 

been ’ decreed 2 '’! “““I'l 
Rs 310^ inf 2 ‘appeal has been valued at 

Rs.3_l, 931-06 that is the whole amount for which thf 
original suit was filed. There i\ i i • • 

to the extent of Rs 26 9^Q. r,i ^ • ®®'Ot)jection also 

Ae tJZunZouti!:‘ “ “sXn MS 

forthwith. On receiv thr compulsorily retired 
the order of the retiZ^f^f lrrS°Ll““* “ 
to the Government of Uttar Pradesh diretted thrS 

ti£ppSanT™7s"e™?rt‘o!Seve"w 

immediately and for dte^o^m^^ttlr oftit^d^:? 
lief to_ the Government and the Accountant General 
e p aintiff coming to know about it filed a writ peti- 
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tion in the High Court cliallenging the order relating to 
shyamLal his compulsory retirement. The writ petition \ras filed 

April, 1953 and on that very date an 
Pradesh interim Stay order was issued by the High Court restrain- 
Sahgai, j. the State of Uttai Piadesh from removing the plain- 
tiff from his post. This stay order was made absolute 
on the 8th of May, 1953. The copy of that order is 
Ext. 24 at page 71 of the printed paper book. Shri 
Kanhaiya Lai Misra, Advocate- General who appeared on 
behalf of the State of Uttar Pradesh made a statement 
that the State was willing to pay the plaintiff his salary 
till the decision of the writ petition but was not prepared 
to take work from him or to allow- him to work as Super- 
intending Engineer, the post at which he was working 
at the time the order of his compulsory retirement w-as 
passed. In the circumstances the Court made it dear 
that the State was not bound to take work from him or to 
allovr him to vrork as Superintending Engineer during 
the pendency of the petition but they will pay him the 
salary month by month as usual till the decision of the 
writ petition. The writ petition was, how^ever, dis- 
missed on the lst of October, 1953. The plaintiff filed 
an appeal against the dismissal on the 13th of October, 
1953^ On that ver)' day a stay, order was obtained from 
the Supreme Court which was made absolute on the 

2oth of November, 19.53. The order is in following 
term.s — 

On hearing the learned counsel on both sides we 

make the ad mferim stay order absolute and direct 

that the payments made by tlie Government during 
the pendency of the appeal in the High Court 
wull continue to be made pending- the disposal of 

^ ns appea .^ The petitioner gives his con, sent that 

1 the appeal is decided against him the money that 
will be thus paid to him should be deducted from 
the Provident Fund amount which is due to him.’' 
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(Vide Ext. A-3 at pages 1 1 5 and 116 of the printed i9ti6 
paper book). shyam i.At 

In the meantime, however, the plaiiitiif had to be conti- state 
nued to be paid his salary as Snperintending Engineer i^eadesh 
in terms of the interim order of the High Court as well sahgai, j. 
as of the Supreme Court. However, the Accountant- 
General \wuld not allow any payment to be made unless 
the appellant held some post. A notification had to be 
issued creating a temporary post of an Officer on Special 
Duty attached to the office of the Chief Engineer, Irriga- 
tion Department to which post the plaintiff was accre- 
dited. He accordingly continued to draw pay as an 
Officer on Special Duty from the 15 th of May, 1953 to 
the 28th of February, 1.954. After the Supreme Court 
decided the case and dismissed the appeal, further pay- 
ment to the plaintiff for the post of the Officer on Special 
Duty was withheld, The plaintiff claims that he re- 
mained in service up to the 30th of March, 1954, the 
date of the dismissal of the appeal by the Supreme Court 
and as such should be allowed his salary at the rate of 
Rs.2,150 per mensem from the 1st of March, 1954 to 
the 30th of March, 1954 which comes to a sum of 
Rs.2,080. The General Provident Fund Account of 
the plaintiff before the period ending. 31st March, 1954 
stood at Rs.1,09,623. After the order was passed by the 
Supreme Court the Government of Uttar Pradesh direct- 
ed the Accountant General that the order contained in 
Ext. A-8 at page 132 of the printed paper book already 
referred to above compulsorily retiring the plaintiff was 
revived and the plaintiff retired from the 15th of May, 

1953 the date on which he ceased to work as Superin- 
tending Engineer. It was accordingly ordered that the 
amount paid to him thereafter at the rate of Rs.2,150 
under onlers of the High Court and the Supreme Court 
be recovered from him. The j^laintiff was accordingly 
not paid the whole amount of Rs. 1,09,623 tvhich stood 
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in his General Provident Fund Account on the 31st of 
March, 1954 but after deducting a sum of Rs.2 1,88 1-06 
he was allowed payment of a sum of Rs.87,741 94 Paise 
only. He claimed in his suit the recoi'ery of that 

fi^edfor Lum of 

Rs.3I,931.06 paise made up of the following item: 


1 . 


Balance of the General Provident Pund of the plaintiff 21,881.00 


of 'a on Uie Provident Fund of R.s i OO 62<i at tt,o 

.Sep1e£ber“l9ar[Thris^Tb^ano 

Provident Fund (Central Ser^ce^) mdelf 

rro^nt - 1- anntnn 

^1955 ’^to^ffh' March “"m aOth^M 

1957 seems to be the date of the not March, 
the Code of Civil Procedure^ section 30 of 

able discrepancy between the there is an unexplain- 

'Ws date, this di.scre7ancy i4v ?ot®hr,n’'; « ‘’-n’ 

poses of this case. There is ' also n ^ *^or the pur- 

parties as to the date tXn the n ® , tiifference between the 
of Rs. 87 741.94 was paid ‘^^font 

was paid on the 15th March ^ toss ^^^^e is that it 

il^of" jP?td on the 25th Nofemtef 195 ?? .defendant’s is 

^£‘“^£\srst £ f. ■/» ”'SMSS5i'; 

« .ts. i. “,rr,£" 


2.192.00 

3.014.00 


March, 1954 .^°^ period from 1st March 1954 


to 30th 


but not paid) at tlm r?e ^of Rs. 2,080 (the salary due 

April 1956 to 25th March, ^ 195 ? annum froin 17th 


2.650.00 

2.080.00 

114.00 


Total 


31,9,31.06 


hiltCTle t“co '‘I' “‘"'■■“'‘“S Stven'by 
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claimed to hav^ • 

March, 1954. It is f„ 1 “.service up to the 30th of ^ 
was filed for the amouni ‘^j^^^tances that the suit shyamLal 
* e other Iia^^ T ™ '“'f 

Sate of Uttar Pradesh.', he UnL o?fT'“’ u*" 

ler and Auditor-Gene^al of I Tdr nd It -liTh 

.^isfo7rer!“ 

1954. ‘ lV.t\her“Sve Aeirtat. ™ 

thetfile^a tmtt-dato toT™‘ 

^.40, ^jj 54 P. They also claimed that there had been 

LnTT ^4 amount due as General Provi 

dent Fund inasmuch as a sum of Rs 1 ^59 L u 

wrongly included therein as to wLh ' a stemenfof 

Account contained in Ext. C-6 was filed ^iWT? 
risr^Tt^T^^"^ to “terest 

that the ‘^”ed the case held 

tile 01 del s of the High Court and the Sunreme 

r^tit otthe r? i"*"™ final 

m“an t « T”. “ They did no, 

perSd dll ft%'’ “"‘““ed in service dtlng the 

period till the Supreme Court decided the appeal The 

resul was that after the decision of die iS, petition 

the n a' , ff ^PP“'- *' °f retiring 
he plaintiff compulsorily, revived and his services mus! 
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be deemed to have been terminated on the loth of May, 
shvamLal 1953. He was, therefore, not entitled to recover any 
Si'Ara OF salary after the 15th of May, 1953 and whatei er was paid 
UTT.AR {Q thereafter iras I'efiindable. He was, however, of 

* opinion that the amount could not be la.wtully deduct- 

sjiga , j. fj-om the Provident Fund and on that account he 
passed a decree for the amount recovered from him from 
^ his Provident Fund by deducting salary realized by him 
for the period from the 15th of Ma)’, 195,3 to the 28th of 
February, 1954. On the other hand, he gran ted a decree 
in favour of the defendants for that amount. He also 
held that parties were not entitled to charge any interest 
there being no stipulation for doing so. He also held 
that there was an error of a sum of Rs. 1,352 in the Pi'o- 
vident Fund Account being an excess of interest added 
in previous years and that it should not be allowed to 
the plaintiff. The result was that the suit was deci'ced 
for a sum of Rs.20, 539-06. The defendants, liowevcr, 
also were granted a counter-claim against the plaintiff 
for a sum of Rs.20,529-06. It is against this decree that 
this appeal has been fded b\- the {daintilf and a counter- 
claim by the defendants, the claim in appeal having 
already been referred to above. 

The first point to be considered is as to ivhether the 
plaintilf-appellant should be deemed to have been com- 
pulsorily retired from the 15th of May, 1953 as claimed 
by the defendants and held by the trial Court or from 
the 30th of March, 1954 when the appeal was dismissed 
by the Supreme Court. 

The order of compulsory retirement appears to have 
been passed by the President sometime on or before the 
17th of April, 1953. This would appear from the 
letter of the Secretary to the Government of Uttar 
Pradesh dated the 23rd April, 1953 to the Chief En- 
gineer, Irrigation Department under whom the plain- 
tiff was working (Tfde Ext. A-8). The order was to the 
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effect that he be relieved of his duties immediately. This 
order may not have been formally communicated to the 
plaintiff but the fact that he filed a writ petition on the 
24th of April, 1953 and. prayed for a stay of the opera- 
tion of the order shows that he had come to know of the 
order. The plaintiff has stated that he received no 
order of the President of India retiring him compulsorily 
and says that he was never relieved from Govei'nment 
sex'vice till the 30th of March, 1954 on which date on 
receipt of the news of the dismissal of his appeal by the 
Supreme Court he sent his charge certificate of relief to 
the Accountant General of Uttar Pradesh, Allahabad. 
From the statement of Ram Prakash, Stenographer to 
the Chief Engineer, Irrigation Department, D. W. 3, it 
appears that he entered the letter in the peon book on 
the 23rd of April, 1953 informing the plaintiff that he 
should hand over charge immediately. Nanda Ballabh, 
D. W. 4 was the peon who undertook the duty to serve 
the order. He did not find the_ plaintiff at home and he 
reported it to Ram Prakash, Stenographer to the Chief 
Engineer, Irrigation Department, D. W. 3. Ram Pra- 
kash asked him to deliver the letter to any member of the 
plaintiff’s family. So he again proceeded to the residence 
of the plaintiff. When he knocked at the door the wife 
and the two sons of the plaintiff came out they took the 
letter and the peon book inside and after making signa- 
ture inside the house, plaintiff’s wife came out and re- 
turned the peon book to him. No doubt, this witness 
had seen the plaintiff’s wife only once and so he could 
not recognize her with confidence. As to the two sons 
also he stated that he had not seen them earlier. It can- 
not, therefore, be said from his statement that the ser- 
vice was necessarily made on the wife or the sons of the 
plaintiff. But there can be no doubt that it was made 
on some lady residing in that house. The plaintiff says 
that he came to know about the order from somebody 
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at Delhi that the President o£ India had passed the 
order dated the 17th of April, 1953 compulsorily retir- 
ing him from service which would" come into effect from 
the date of relief from Government service. He filed 
the writ petition on the 24th of April, 1953 and obtain- 
ed a stay order against his being removed from his post. 
In the circumstances, the conclusion is inevitable that 
even though the order may not have been served on him 
personally he did come to know about it and it amounts 
to the same being served on him. 

The contention on his behalf, however, is that in view 
of his having obtained a stay order from the High Court 
and subsequently from the Supreme Court he could not 
be relieved of his duties and as he could not be so reliev- 
ed he continued in service. 

We are unable to agree. But for the interim order 
passed by the High Court the appellant would have been 
relieved, at any rate, by 24th April, 1953, the date on 
which he presented his writ petition. It is tvell settled 
that an interim order merges in the final order and does 
not exist by itself. So the result brought about by an 
interim order would be non e.sl: in the eye of law if the 
final order grants no relief. The grant of interim relief 
when the petition w^as ultimately dismissed could not 
have the effect of postponing implementation of the 
order of compulsory retirement. It must in the circum- 
stances take effect as if there was no interim order. 

The order was passed on the 17th of April, 1954. It 
was communicated to the Government of Uttar Pradesh 
and the Seaetary to the Government directed the Chief 
Engineer to relieve the plaintiff of his duties immediate- 
ly. He could’ not be relieved because of the stay order 
that he obtained and when the stay order was vacated he 
should- be deemed to have been relieved on the date on 
which the order was served on him. In the circumstan- 
tcs, he should be deemed to have been relieved on the 
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24th of April, 1953 the date on which he moved the said 
application, for by that time the plaintiff having come shyam Lai 
to know of the order passed against him must be deemed stato o* 
to have been served. The defendants, however are con- 

tended if he is deemed to have been compulsorily retired 

only from the 15 th of May, 1953. This date is to the 
advantage of the plaintiff and in these circumstances it 
must be held that he retired on the 15th of May, 1953. 

On behalf of the plaintiff, however, it has been con- 
tended that even the orders of the defendants indicate 
that he was treated as being in service at least up to the 
28th of March, 1954. Ext. 39 printed at page 111 of 
the paper book, would show that the payment of his 
pension had been ordered to commence from the 1st of 
March, 1.954. This is a letter addressed to the Treasury 
Officer sometime in September, 1954. The plaintiff 
having already received his salary up to tire ■28th of 
February, 1954, the order of the payment of pension 
from the 1st of March, 1954 is understandable. He 
could not be ordered to be paid the pension for the 
period from the 15th of May, 1953 to the 28th of Febru- 
ary, 1954 when he had already received full pay for that 
period. The order as to the payment of pension for 
that period could be passed only after he had refunded 
■ the pay that he had received during the period. This 
document, therefore, cannot be construed as indicating 
that the Government treated him as being in service 
till the 28th of February, 1954. Our attention was, 
however, drawn to document Ext. A- 11 at pages 134 to 
138 of the printed paper book which is a copy of the 
annual report of Shri Shyam Lai, the plaintiff for the 
period from 1st April, 1953 to 31st March, 1954 to show 
that even service papers were maintained relating to 
him uptil 31st of March, 1954 and as such he must be 
deemed to be in service. We, however, find that the 
remarks of the Chief Engineer about his work are to the 



14a 


THE INDIAN LAW REPOR'IS 


1966 

Shyam Lal 

V. 

State of 
Uttar 
Pradesh 


[1967 


Sahgal, J 


effect that he did little work for the Department during 
the period under report as for most of the time he was 
engrossed in the legal action brought by him against 
Government against his compulsory retiremen t. Durino 
the period no work was taken from him and he was onlv 
allowed to draw his full pay in accordance with the 
direction of the Court. As he was an Officer on Special 
uty obviously, this document was maintained because 
formally he was treated still in service but this treat- 
ment of his ni service was subje'ct to the ultimate result 
o he petition filed in the High Court and the appeal 
filed in the Supreme Court. He was treated in seVvice 
Decause he had obtained a stay order against the opera- 
on of the order of compulsory retirement. When the 
case Itself was ultimately dismissed the stav order as a 
esult of which he continued to be in service auto- 
matically stood vacated and the plaintiff reverted to the 
position as if the stay order had not been passed and the 

oi-t^ers passed by the 

hJk) paper 

Wk) on an application on behalf of the State prayL 

the Dpnrl ^ ^ by the State Government during 

Ext <!1 In passed on that application vide 

Division Wh “'’if" “ “PP®'' ’>y “ 

ti ™f the “PPli“' 

of L Ltt F ' Pf'->y'ng for the refund 

L^fro application of the 

to rcteTfr"? ’’T"® •’'“'■"‘i'f l>c directed 

Government *e “h 

dismisted hy C„ar * 
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aIso was dismissed but wben tbe AjopcAl cAme up for lieAi'" L966 
ing before Hon’ble Upadhya And Srivastava, JJ, it was shyam l.u. 
held thAt it was not mAintAinAble as no order should st.weof 
hAve been pAssed on the ApplicAtion for refund. This 
order seems to hAve been pAssed as a result of An Agree- 'i 

ment between the leArned counsel for the pArties thAt “ ' 

the ApplicAtion mude to the Court by the StAte for re- 
fund of saIai'y pAid to the pkintiff during the pendency 
of the writ petition was misconceived And did not lie. 

The orders pASsed on these ApplicAtions, therefore, CAn- 
not be A bAr to the counter-clAim filed by the defendAnts 
in the suit. 

Shri B. K. Dhaon, the leArned counsel for the appel- 
lAiit hAs relied on a number of authorities shortly to be 
referred to for the following propositions ; 

(1) If thei'e is an undertaking given to a Court 
to compensate the defendants in damages, in case 
the suit was ultimately dismissed the undertaking 
can be enforced by the Court itself and not by a 
suit. 

(2) If an injunction is obtained by a party which is 
ultimately found to be wrongly obtained not by any 
mistake of law on the part of the Court but because 
the Court could not decide at that time whether 
the position taken by tire plairitiff was correct or not, 
then the damages could be claimed only up to 
Rs. 1,000 through Court even without the establish- 
ment of malice on the part of the plaintiff. 

(3) If a suit is filed for recovery of compensation 
for the injunction having been wrongly obtained 
the suit has to be based on malice. 

This case, according to him, comes in the first category. 

So far as the period during which the proceedings w'ere 
pending in the Supreme Court is concerned, an under- 
taking was given by the plaintiff in the Supreme Court, 
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and that undertaking could be enforced with respect to 
the period it related only by the Supreme Court in 
those proceedings and not by any other Court in any 
other proceedings. 

As to the claim for the period the proceedings were 
pending in the High Court, according to the argument 
of Shri B. K. Dhaon, it comes under the third category 
and to that extent malice must be proved before the suit 
is decreed. In this case, malice is not only not proved, 
there is no such allegation. 

The authorities on which reliance has been placed 
are; Smith v. Day (1), Imperial Tohaccoo Co. v. Albert 
Norman (2), Rama Roto v. Somasundaram Asary (3), 
Bhupendra Nath Chatterjee v. Shrimati Trinayani Devi 
(4), Mijazi Lai v. Babu Ram (5) and Premji Damondar v. 
Govindji 8c Co. (6). It is not necessary to cpiote from 
these authorities exhaustively the passages to which refer- 
ence was made, but reference may be made to the cases 
of Mijazi Lai v. Babu Ram (5) and Premji Dnmodar v. 
Govindji 8c Co. (6). 

Referring to the case of Premji Damodar v. Govindji 
8c Co. (6) in para 11 the following proposition ha« l>een 
laid down : 

“The position with regard to action for damages 
arising out of the institution of civil proceedings 
stands on a different footing. As a general rule it 
is not an actionable wrong to institute civil proceed- 
ings without reasonable and probable cause, even 
though malice is provable or, as it is stated in the 
well kno.wn words of Bowen, L. J. in (dnarts Mill 
Gold Mining Co. v. Eyre) (7) — 

.... the broad canon is true, that in the pre- 
sent day and according to our present law the bring- 

(1) XXI (1882) Cli. Division 421. (2) A.I.R. 1928, Cal. 1. 

(3) A.l.R. 1928 Mad. 679. (4) A.I.R. 1944 Cal. 2i)9. 

(8) A.I.R. 1944 Alld. 32. (6) A.I.R. 1947, Sind. 169, 

(7) (1885) 11 O.B.D. 674. 
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ing o£ an ordinary action however maliciously and . 
however great the want of reasonable and probable shyam lai, 
cause, will not support a subsequent action for State or 
malicious prosecution”. 

Again in paragraph 23 it is observed — sahgaiTj 

Bhupendra Nath v. Mst. Trmayani Devi (1) at 
page 296 B. K. MukherjeEj J. referring to a similar 
contention to that put forward by Mr. Kimatrai re- 
lating to s. 95, said : 


“It may be true, as Mr. Das contends, that 
for the purpose of getting a relief under s. 9.5, 
Civil P. C., no malice or want of reasonable 
and probable cause need be proved: but we 
agree with the view taken by the Madras High 
Court in Nanjappa v. Ganapathe Goundan 
(2) that there is no reason for holding that the 
section in any way interferes with the principles 
regulating suits for damages for abuse of the 
processes of the Court. The section allows a 
limited remedy without proof of malice which 
is open to a party to avail himself of, if he 
chooses, but if he is not satisfied with this sum- 
mary remedy and files a suit for compensation 
in the regular way, he must prove the essential 
ingredients of a malicious abuse of the Court's 
process.” 

In the case of Mijazi Lai v. Babii Rao (3) it is held: 

“Because the receipt of compensation under 
s. 95, Civil Procedure Code, bars a suit for compen- 
sation it does not follow that a suit can be decreed 
for compensation exceeding the maximum amount 
mentioned in s. 95. In order to succeed it must 
be proved that there was malice.” 

(L A.I.R. 1941 Cal. 289. (21 I. L. R. 85 Mad. 698. 

• (3) A.I.R. 1944 All. 82. 
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I In our opinion tliese cases are not applicable to the 
present case at all. This is not a suit for the enforce- 
ment of any undertaking given to the Supreme Court 
in appeal or to this Court in writ proceedings. The 
undertaking given by the plaintiff to the Supreme Court 
was to the effect that if the appeal was decided against 
him the money that will be paid to him as a result of 
the order, should be deducted from the Provident Fund 
amount which is due to him. The defendants do not 
want to enforce the undertaking. The amount from 
the Provident Fund has already been deducted by them. 
The plaintiff filed a suit for its refund. The defen- 
dants filed a counter-claim not for the purpose of deduct- 
ing that amount or enforcing the undertaking given to 
the Supreme Court but because in view of the ultimate 
order of the Supreme Court, viz. the dismissal of the 
appeal the amount which they were required to pay 
as a result of the interim order of the Supreme Court 
must be refunded to them. Similarly, the claim for the 
period the wit petition was pending in this Court is 
based on the ground that the defendants must be paid 
back the amount they paid during the period on account 
of the interim order passed in the case by this Court. 

It is not at all a case of enforcing an undertaking 
given to a Court nor is it a case for recovery of compen- 
sation for the injunction having been wrongly obtained. 
It is a suit for refund of an amount which had to be 
paid to the plaintiff as a result of a temporary relief 
granted to him in the proceedings but which on account 
of the proceedings being ultimately dismissed must be 
deemed to have been wrongly paid to the plaintiff. It 
was pointed out on behalf of the State that such a claim 
is based on s. 72 of the Indian Contract Act. 

S. 72 of the Indian Contract Act provides — 

“A person to whom money has been paid, or 
anything delivered, by mistake or under coercion, 
must repay or return it.” 
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S. 72 of the Contract Act apparently does not apply. 
The amount has not been paid by mistake, but it has 
been paid under the order of the Court which ultimately 
stands vacated. It has not been paid under coercion 
either. 

Reliance was placed on behalf of the respondents on 
the case of Sales Tax Officer, Banaras v. Kanhaiya 
Lai Makund Lai Saraf (1) wherein it has been laid down 
as follows: 
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“The respondent was assessed for the said amounts 
under the U. P. Sales Tax Act and paid the same 
but these payments w-ere in respect of forward 
transactions in silver. If the State of U. P. was not 
entitled to receive the sales tax on these transactions, 
the provision in that behalf being ultra vires, that 
could not avail the State and the amounts were 
paid by the respondent, even though they were not 
due by contract or otherwise. The respondent 
committed the mistake in thinking that the monies 
paid were due when in fact they were not due and 
that mistake on being established entitled it to re- 
cover the same back from the State under s. 72 of 
the Indian Contract Act. It was, however, con- 
tended that the payments having been made in dis- 
charge of the liability under die U. P. Sales Tax 
Act, they were payments of tax and even though 
the terms of s. 72 of the Indian Contract Act ap- 
plies to the facts of the present case no monies paid 
by way of tax could be recovered. We do not see 
any warrant for this proposition xvithin the terms 
of s. 72 itself.” 

In the same paragraph reference is then made to a deci- 
sion of the Privy Council in the case of Shri Saiba Prasad 
Singh y. Maharaja Srish Chandra Nandi (2), to the 
following effecf— t 

(1) A.I.R. 19S9 S.C. 13S. (2) A.l.R. 1949 P.C. 297. 
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“The Privy Council decision has set the whole 
controversy at rest and if it is once established that 
the payment, even though it be of a tax, has been 
made by the party labouring under a mistake of 
law the party is entitled to recover the same and die 
jj ^0 bound to repay or return 

A perusal^ of this authority would show that it will 
not be applicable to the present case. In the present 
case the amount was paid because there was an order of 
he Court and it was paid under that order which was 
binding on the defendants. It was not a payment made 
under any mistaken belief. S. 72 of the Indian Contract 
Act, theiefoie, did not apply. 

It can, however, not be doubted that a result of the 
writ pennon in this Court and the appeal in the Sup- 

W bv '» Pbin- 

/ defendants for the period beginning May 16 

i the'iinlr ™ 

under which the plltffl' trbr„d“.:'S;,r‘ tt 
Mount unjustly realized by him. The following ex- 

■5''™”*'”'. Volume 17, ®96<) 
Edtnon, under the heading ■Constructive or Ouas Co^,. 
tracts may make the position clear: 

Contractsimplied in law, or,. . . . 

properly quasi or constructive contracts, are' a class 
wi* “■ -eatrf bvt: 

. .o- 

tice, and which are^S:* ^ bt^XTerb 
aonon e. .on,rac.u. Thej- re^solely Ta ii" 

trur«“ r r at an in 

’ ^ agt-eemem: but they are 

(1) A.I.R. 1949 p_c_ 297, 
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pose of the remedy and th^ ^ ^ 

from consearrf„’'thfcato°“rr*'' ”” ™' 

from the law Or natural equity Such 'Sit””*' 

on the equitable principl S. a ptS sM n« 
be allowed to enrich hLc^w • P , ®ball not ___ . 

pense of another a„H o ,f “”•■'“‘'5’ “ 
soever it is certain Principle that what- 

his intention.” as against 

Of the ultimate decision of the Court the amount^h'^ 

^e refundable and if the plaintiff is alloSd ” rt 

rich h^ It will amount to allowing him to en- 
rich himself unjustly at the exvem^ nf c 7 

Therefor- nn eh.- ^ • • i fP^^se of the defendants, 
ineretor., on the principle that a man ought to do 

what the law supposes him to have promised to do the 

Lcdve TmnuldT’^ the amount on the basis of a ^ns- 
uctive, implied or quasi contract. There is no reason 

ntC^to™^ 

based as it is on the principles of equity anTSc?""’ 

the case of 

Ram Tahal Smgh v. Biseshwar Lall Sahoo and Soodisht 
case a all Th f the present 

doctrine of Caveat emptor which principle is applicable 

o Couit sales and it is not necessary to consider that, 
case in detail. 


C 


(1)11 Indian Appeals, 131. 
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Lastly, there remains the question whether any inter- 
est should have been allowed to either party. In the ab- 
sence of any contract expressed or implied or any pro- 
vision of law to justify the award of interest, interest 
cannot be allowed by way of damages for wrongful de- 
tention of money vide Bengal Nagpur Railway Co. 
Ltd., V. Ruttanji Ramji (1) followed in Thawardas 
Pharumal v. Union of India (2) and in Union of India 
V. A. L. Rallia Ram. (3). Also see Union of India v. 
Watkins Mayor and Co., (4) and the Union of India \. 
The West Punjab Factories Ltd., (5). No interest, 
therefore, could be awarded to either of the parties. 
Interest for a period of six months from the date of com- 
pulsory retirement of the plaintiff is payable under the 
Provident Fund Rules and it should be allowed at the 
rate of 4 per cent per annum at which it is payable 
under those Rules. But any interest claimed by the 
defendants or the plaintiff under any other head cannot 
be allowed. 


The claim of the plaintiff for the amount the pay- 
ment of which had been withheld by the defendants 
was based on the ground that the undertaking given 
by him before the Supreme Court was void inasmuch 
as under the Provident Fund Act no such undertaking 
could be given. This point has been discussed by the 
learned trial Judge in his finding on issue no. 2 and his 
finding to the effect that s. 1 of the Provident Funds Act, 
1925 gave complete protection during the lifetime of 
the subscriber against the creditor and also against the 
Government has not been challenged. The suit was, 
therefore, rightly decreed. But the counter claim also 
has been rightly decreed in view of what has been said 
above. 

The defendants though they may be entitled to reco- 
ver the amounts of pay that they had to give to the plain- 

(1) A.I.R. 1988 P.C. 67 (V25L (2) A.I.R. 195S .S.C. 468. 

j^) A..I.R. 1963 S.C. 1985. (4) 1966 S.C. 275 

(5) A.I.R. 1966 S.C. 895. 
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tiff from thp 15th of May, 1953 to the 28th February, 1966 
1954 are in any case liable for the pension of the plain- sh^^«. 
tiff for that peiiod. The learned counsel for the plain- ^ 
tiff pointed out that his pension has been fixed at an ottar pra- 
amount of over Rs.800 per mensem. He has, however, — 
filed no affidavit to that effected so that it could be met 
by the other side. The learned Senior Standing Coun- 
sel was not in a position to affirm or deny this assertion. 

We are, therefore, left with no option but to allow de- 
duction of the pension of the plaintiff for this period 
in accordance with Ext. 39 at page 115 at the rate of 
Rs.525 per mensem. The appeal as also the cross-objec- 
tion is accordingly, dismissed with this modification that 
the cross-claim of the defendants should stand decreed 
only for an amount of Rs.20,529.06 — >Rs.5,013 = 

Rs. 15,516.06 P. instead of Rs.20,529.06. In the circum- 
.stances of the case parties are ordered to bear their own 
costs in the appeal as well as the cross-objection. 

Appeal and cross-objection dismissed. 
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APPELLATE CRIMINAL 

JS^/ore Mr. Justice Khare and Mr. Justice Yashoda 

Nandan 

BHAGWAN DIN and others (Appellants) 
STATE (Respondent) 

Indian Penal Code, 1860, 307 — h^gredianis of the offence — 

Causing of hurt by gun — If necessarily raises a presiimptiofi 

of an inte 72 tion to cause death — Causmg of hurt— If material 

— Facts which the prosecution has to establish. 

An offence under s. 307, I. P. C. can be made out only when 
the accused fires the gun at the complainant with the intention 
to murder him. Mere fact that a gun has been used for caus- 
ing injuries will not necessarily bring the case under s. 307. 
There can be no presumption of intention to cause death be- 
cause firearm was used to cause hurt. 

The intention, however, may be established either from the 
nature of the act committed or from the surrounding circum- 
stances. The prosecution has to establish that the nature of 
injuries were such as was suflScient in . the ordinary course of 
nature to cause death or imminently so dangerous as to cause 
death and further the intention or knowledge of the accused. 
If the intention is proved, the fact that no injury was caused, 
was immaterial. 

On the facts of the case, held that no offence under s. 307 
was made out. 

Held, further, that there was no apparent conflict between 
Hakhn Singh v. State (1) and Badshah Singh v: States (2). 

Case-law discussed. 

Criminal Appeal no. 2560 of 1963 connected with 
Criminal Revision No. 1780 of 1965 against the order of 
Tej Pal Singh, Sessions Judge, Banda, dated 22nd 
October, 1963 in Criminal Sessions Trial No. 61 of 1963. 

P. C. Chaturvedi, for the Appellants. 

The following Judgment of the Court was delivered 
by— 

Khare, J.;— This is an appeal by Bhagwan Din and 
nine others, all of whom have been convicted for the 
offence of rioting and making attempts to commit the 

(1) 196.5 A.L.J. 382. (2) A.I.R. 19,58 All. 677 ; 
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murders of Murlidhar and Phakkar (P. Ws. 1 and 2) by wee j 

causing gunshot injuries to them. It first came up for bhagwan | 

hearing before a learned single Judge of this Court, who 
referred it to a larger Bench. Conntected with it is 
Criminal Revision No. 1780 of 1965 filed by four of the Khare, j. 
appellants and their sureties. I 

The occurrence is of 26th February, 1963, and it took J 

place in the village of Bisra within police circle Bisra, 
district Banda. Phakkar (P. W. 2) had, at about 6 a.m., 
gone towards Banha Talab to ease himself and Murli- 
dhar (P. W. 1) had also gone that very side to bring 
green fodder for his cattle. After Phakkar had eased I 

himself and had proceeded in the company of Murlidhar 
towards Sarju Dube’s field the ten appellants, out of 
whom Ram Kumar was armed with a pistol, Shivbali 
iand Ram Kishun were armed with guns and the remain- 
ing seven appellants with lathis, rushed out from their 
hiding place. Phakkar tried to run away from there. 

Bhagwan Din (appellant) exhorted others by saying 
maro which could either mean “cause injuries” or “kill”. 

The accused persons, who were holding lathis, did not go 

near Phakkar and Murlidhar who were at a distance of ^ 

only about 18 or 19 paces from them. However, all che 

three accused persons, who had firearms with them, \\ 

fired their weapons. Shivbali and Ram Kishun caused 

injuries to Phakkar, while Ram Kumar, who was armed 

with a pistol, was responsible for the injuries wihich 

Murlidhar suffered. Both the injured raised an alarm 

which attracted the attention of other villagers who had 

gone that' side to ease themselves and upon their arrival 

all the assailants made good their escape. 

The first information report of the occurrence was 
lodged by Murlidhar (in jured) on the same day at 7 a.m. 
at police station Bisra which is at a distance of four fur- | 

longs from the place of occurrence. The motive for the j 

crime, the occurrence as it had taken place and the names | 


152 


THE INDIAN LAW REPORTS 


1966 

Bhagwan 

Din 

V, 

Stats 


Khare, J 


[1967 

of the witnesses were mentioned in it. Both the injured 
were sent for their medical examination. They were 
examined by Dr. M. P. Lai (P. W. 11) on the same day 
at 3 p.m. and the doctor found the following injuries on 
the two injured persons as a result of his examination : 

Phakkar 

(1) Several pellet injuries of the size 1 /5" x 1 /5" 
skin deep on the back side of the left thigh in an 
area of 8" x 5". 

(2) Several pellet injuries of the size 1 / 5" x 1/5" 
skin deep on the back of -the right thigh in an area 
of9"x4|". 

MurUdhar 

(1) Several pellet injuries of the size 1 /6" x 1 /6" 
skin deep on the back of the right thigh in an area 
of 12" X 6". 

(2) Several pellet injuries of the size 1/6" x 1 /6" 

skin deep on the back of the left thigh in an area of 
5" X 3". 

In the opinion of the doctor all the injuries were 
simple and appeared to be about nine hours’ old at the 
time of the examination. They could have been caused 
with a firearm sudi as a pistol or gun. The doctor was 
further of the opinion that the firearm must have been 
fired from a distance of about 12 feet or more. Since 
Aere was some difference in the dimensions of the injur- 
ies caused to each of the injured persons the doctor was 
o the opinion that all the four injuries, two to each of 
toe injured persons, could not be the result of one shot 
from a firearm. The doctor could not be definite whe- 
toer the injuries received by Phakkar on the back of his 
two thighs were by a shot from one firearm or by two 
shots fiw two firearms. The doctor was able to extract 
too pellets from the back of the left thigh of Phakkar 
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and also two pellets from the injuries of Murlidhar. 

The doctor was also of the opinion that both the injuries Bhagwan 
of Murlidhar could have been caused with one 
shot from one firearm and similarly both the 
injuries of Phakkar could also be caused by one shot Khare, J. 
from one firearm. 


The prosecution relied on th e testimony of five eye- 
witnesses of the occurrence. They are Murlidhar in- 
jured (P.-W. 1), Phakkar injured (P. W. 2), Kuber Singh 
(P. W. 3), Ramlal (P. W. 4) and Ram Rishun (P. W. 5). 
They fully supported the prosecution case. Murlidhar 
also stated about the motive for the crime and said that 
Ram Autar and Chunbad were beaten in 1962 and on 
that account a criminal case was started against fourteen 
persons, including Murlidhar and Phakkar. In that 
case Narbada, Puswa, Ram Kumar, Ram Autar and 
Chunbad (Appellants) were prosecution witnesses. The 
case, however, ended in acquittal. He further stated that 
four days after that occurrence about which a criminal 
case had been started the accused Ram Autar and Chun- 
bad and one Dhanpatj the servant of P. W. Sanglu were 
beaten on 30th May, 1962, and a criminal case was start- 
ed against Dhanpat, Ram Kishun (appellant), Ram 
Kumar (appellant), Narbada (appellant) and others. A 
case under s. 107/117 Cr. P. C. was also started against 
both the parties. Murlidhar and Phakkar and four per- 
sons of his party were bound down from one side and 
Kurwa, Narbada, Ram Kishun, Ram Kumar apjaellants 
and 1 2 other persons of the other party were bound 
down. He further stated that sometime in the year 1962 
eleven persons including Ram Kumar, Bhagwndin, 
Puswa, Narbada and Prasad were beaten and a criminal 
case was started against Murli, Phakkar and 1 7 others. 

What was stated by Murlidhar and has-been mentioned 
above will clearly show that there was good Amount of 

20 AD 
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1966 ill-feeling between Phakkar and Murlidhar on the one 
bhagwan side and Bhagwandin and members of his party on the 
other side. 

All the accused persons pleaded not guilty. Out of the 
Rhare.j. j jj persons, six, namely, Bhagtvandin, Ram 

.-\utar, Ram Ki.shun, Ram Kumar, Chunbad and Shivbali 
belong to one and the same family. Chunbad and Shiv- 
bali are the sons of Bhagtvandin, while the remaining 
three accused persons whose names have been mentioned 
above are his brothers. Two more accused persons, 
namely, Puswa and Prasad, are their relations while the 
remaining two, namely, Narbada and Bishambhar are 
alleged to be of their party. Their defence was that they 
had been falsely implicated due to enmity. They, how- 
ever, did not dispute the facts which according to the 
prosecution case constituted the motive for committing 
the offence. Two witnesses were examined in defence. 
The purpose of the 'examination of Bhura Singh (D. W. 
1) was to prove certain enmities between Bhagwandin 
on the one hand and Kuber Singh and Shyam Lai (P.Ws.) 
on the other. According to Bhura Singh one Ram Ghrib, 
who resided at the house of Kuber Singh (P.W.), liad 
been convicted for causing injuries to Ram Kumar (ap- 
pellant). As regards Shyam Lai (P. W. 4) the statement 
of Bhura Singh (D.'W. I) was that Narbada (appellant) 
along with one Tatti had abducted his sister-in-law. It 
ivas also said that he belonged to the party of the com- 
plainants. One more witness, namely, Dr. S. P. Jain 
fD.W. 2) was examined to prove that Bhagwandin was 
suffering from tuberculosis when he examined him on 
23rd April. 1963. The occiUTence is of 26th February, 
1963. 

■ The learned Sessions Judge, after having considered 
the entire evidence on the record, arrived at the conclu- 
sion that the prosecution witnesses ' were reliable and 
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( Bhagwandin could also be present at the time of the 

occurrence to exhort other accused persons. He, there- 
j fore, convicted the three accused persons who were armed 

j with firearms under ss. 148, I. P. C. and 307, I. P. C. 

I He sentenced them to two years’ rigorous imprisonment 

I for the ofEence of rioting and to five years’ rigorous im- 

j prisonment for attempting to commit murder, an offence 

punishable under s. 307, I. P. C. The remaining appel- 
lants were convicted under s. 147, I. P. C. and each sen- 
tenced to one year’s rigorous imprisonment and also 
under s. 307/149, I. P. C., the sentence awarded to each 
under that provision of law being three years' rigorous 
imprisonment. All the sentences were ordered to run 
concurrently. 

The learned Single Judge before whom this appeal was 
first listed for disposal noticed that there was some con- 
flict of opinion in two decisions of this Court given by 
learned single Judges on the point of presumption to 
be drawn from the use of firearms when the injury caus- 
ed was not dangerous to life. We would discuss the 
case-law after having examined the relevant provisions 
of the Indian Penal Code. 

S. 307, I. P. C. provides : 
h “Whoever does any act with such intention or 

knowledge, and under such circumstances that, if 
he by that act caused death, he would be guilty 
of murder, shall be punished with imprisonment of 
■ either description for a term which may extend to 
ten years, and shall also be liable to fine; and, if 
• hurt is caused to any person by such act, the offender 
shall be liable either to imprisonment for life, or 
to such punishment as is hereinbefore mentioned. 
When any person offending under this section is 
i. under sentence of imprisonment for life, he may, if 

hurt is caused, be punished with death. 
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1066 Illustrations 

Di’n"^ («) A shoots at 2 with intention to kill him, 

. "• under such circumstances that, if death ensued. 

A would be guilty of murder. A is liable to punish- 

laie, I. 11- ■ i 

ment under this section. 

(/?) A with the intention of causing the death of a 
child of tender years exposes it in a desert place. A 
has committed the offence defined by this section 
though the death of the child does not ensue. 

(e) A, intending to murder 2, buys a gun and 
loads it. A has not yet committed the offence. 
A fires the gun at 2. He has committed the offence 
defined in this section, and, if by such firing he 
wounds 2, he is liable to punishment provided, by 
the latter part of the first paragraph of this section. 

(d) A, intending to murder 2, by poison, pur- 
chases poison and mixes the same with food which 
lemains in A s keeping; A has not yet committed 
the offence in this section. A places the food on 
Z’s table or delivers it to 2’s servants to place it on 
2 s table. A has committed the offence defined in 
this .section ’. 


It is clear from a perusal of illustration (c) that an 
offence under s. 307, I. P. C., can be made out only when 
(i) the accused fires the gun at the complainant, and (ii) 
he has done so with the intention of murdering the com- 
plainant. It follows that in case any one of these ingre- 
dients is lacking the offence under s. 307, I. P. C. would 
not be made out. 


The same inference can be drawn from 
s. 324, I. P. C which reads as follows : 


a perusal of 


^ “Whoever, except in the case provided for by s 
334, voluntarily causes hurt by means of any ins- 
trument for shooting, stabbing or cutting, or any 
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instrument 'which, used as a weapon of offence, is 1966 
likely to 

iieated substance, or by means of any explosive subs- 
tance or by means of any substance which it is dele- 
terious to the human body to inhale, to sivalloiv, or Kh^j. 
to receive into the blood, or by means of any animal, ' 
shall be punished with imprisonment of either des- 
cription for a term which may extend to three 
years, or with fine, or with both”. 

A person ivho causes hurt by means of any instrument 
or snooting can be punished only under s. 324, I P C 
provided the case is covered by all the ingj-edients of 
that offence as defined in the section and no other major 

o ence is made out from the facts and circumstances of 
the case. 

It is, therefore, clear that the mere fact that a gun 
has been used by an accused person for causing injuries 
to the complainant will not necessarily bring the case 
under s. 307 of the Indian Penal Code. There can be 
no presumption that the accused intended to cause the 
death of the complainant merely because he used a fire- 
arm to cause him hurt* 

The intption of the accused person has to be establish- 
ed from either the nature of his act actually committed 
by him or from other surrounding circumstances. Where 
injury has actually been caused to the victim the prose- 
cution, while attempting to establish that the real inten- 
was to cause an injury^ of the nature 

which was sufficient in the ordinary course of nature to 
cause death or was so imminently dangerous that it could 
cause death, had further to establish the intention or 
knowledge of the accused as contemplated in s. 307, 

I. P. C. That in effect was the view taken by one of us 
in the case of Hakim Singh y. State (1), when it was held 
that mere use of a country-made pistol to shoot at a non- 

(1) 1965 A.L.J. 282. 
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vital part of tlie body from a close range will not make 
out an offence under s. 307, I. P. C. In the case of 
Badshah Singh v. Slate (1) a learned single Judge of this 
Court reiterated the law on the subject as follows: 

“For liability under s. 307 the prosecution has to 
prove the following facts': (1) that the accused did 
an act, and (2) that the act was done with such in- 
tention or knowledge and under such circumstances 
that if he by that act caused death he would be guilty 
of murder”. 

The learned Judge further observed that “If hurt is 
caused by such act, the offender becomes liable to trans- 
portation for life, otherwise the maximum term of im- 
prisonment prescribed is 10 years. It would thus appear 
that the section itself does not take into consideration 
the effect of the act of the accused as a measure of sen- 
tence to be imposed upon him”. 

We respectfully agree with the observations men- 
tioned above. It is well established that if the intention 
or necessary knowledge to cause death was there, it is 
immaterial whether or not any hurt has been caused to 
the victim, and the accused can be held liable for an 
offence under s. 307, I. P. C. even though no hurt was 
caused. 

While applying the law to the facts of that case, the 
learned single Judge observed that inasmuch as the in- 
jury had been caused on the buttocks from a close range 
but the firing resulted only in superficial injuries due to 
defective ammunition the burden to prove that the ac- 
cused persons knew that the ammunition was defective 
lay on the accused persons themselves. For that proposi- 
tion he relied on s. 106 of the Indian Evidence Act. 
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The case of Bads/ah Singh v. Stale (1) is there- 
■ distinguishable- from the facts 'of the 

present case. The gun had been fired from a else ran« 
causing superficial injuries to the buttocks bSirie 
ammunition used proved to be defectil %ldT 

to p"ene°lt' fr 1*' «cre bound 

ous Muriel , o ''' *cri- 
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n Badsiiah Stngh s case (!) was possible. 

We are, therefore, of the opinion that there is no an- 

1^0^ decisions mentioned above 

?nt xt ?T "'f “d circum!; 
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The nature of burden of proof that lies on the oro. 5 e- 
T'mh to case of Sarju Prasad v State 
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phinlnt wil l' t r-“” 

plamant with a knife m a vital region but no vital orvan 
TOs cut the act of the accused person would not by iuelt 
be sufficient to take his case out of the purview of i 307 

accused the prosecution must establish that his intention 
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n s 300, I. P. C. It was further held that the state of 
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mind of the accused had to be inferred from the sur- 
rounding circumstances, including motive which would 
be a relevant circumstance. 

From what has been stated above it is abundantly clear 
that the mere circumstance that a knife had been used as 
a weapon of attack on vital part of the body [as in Sarpc 
Prasad’s case (1)] or a firearm was used to cause usuries 
to the victim (vide s. 324 LP-G.) would not be sufficient 
to establish that the accused had committed an offence 
punishable under s. 307, I. P. C. Further evidence has 
to be led by the prosecution to establish the intention 
of the accused to cause death or his knowledge as envis- 
aged under s. 300, I. P. C. The burden of proof is on 

the prosecution and not on the accused. 

In all criminal trials, for all offences punishable under 
the Indian Penal Code, the burden of proof always lies 
on the prosecution to bring home the charge to the ac- 
cused person. It may be that certain circumstances 
brought out by the defence may make the prosecution 
case doubtful. Even then that will be a case where the 
evidence read as a whole will reveal that the prosecution 
had failed to prove its case against the accused person 
beyond reasonable doubt. 

Now We proceed to discuss the evidence led in the 
case against the present appellants.^ As mentioned al- 
ready, the prosecution examined five eye-witnesses of the 
occurrence. Two of them, namely, Murlidhar and 
Phakkar (P. Ws. 1 and 2) had themselves received inju- 
ries, and their presence at the time of the occurrence 
could not be doubted. It is true that they were on ini- 
mioil terms with Bhagwan Din and other appellants. 
However, that circumstance alone will not be sufficient to 
discredit their testimony. The occurrence had taken 
place when there was sufficient light. The two persons, 

(1) A.I.R. 1965 S.C. 843. 
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tAho had been injured, must have seen their assailants. wee 
T hey irere not likely to falsely implicate others and con- bhacwan 
ceal the real offenders. The medical evidence siqaports 
their testimony inasmuch as (i) the injuries caused to 
them could hav’e been caused with two or three shots fii'- J. 

ed from a firearm from a distance of about 18 paces; 
and (ii) the occurrence could have taken place at the 
time alleged by the prosecution. 

When the relations between the two parties are strain- 
ed it does sometimes happen that the members of the 
complainant’s party include amongst the list of accused 
persons certain persons who may not have actually taken 
part in the assault or that they may exaggerate the event. 

The testimony of all the prosecution rvitnesses has to be 
carefully scrutinized to make sure whether it can be safe- 
ly accepted in respect of all the events or against all the 
accused persons. 

Kuber Singh (P.W. 3). Shyam Lai (P.W. 4) and Ram 
Kishun (P.W. .o') are all residents of village Bisanda and 
had gone to ease themselves when they witne.ssed the oc- 
currence. Kuber Singh (P.W. 3) was returning to hi.s 
hou.se after having eased himself and was at a distance 
of .50 to 60 paces from the place of occurrence when the 
shots trere fired. All that could be suggested to him 
during the course of the cross-examination was that as 
he was a resident of Lachhmi Thok, as admitted by him. 
it was not nece.s.sary for him to go towards the side of 
Banha Talab where the occurrence took place for the 
purpose of ansrvering the call of nature. That could be 
no reason for discarding his testimony. Shvam I.al (P. 

W. 4) had also gone to ease himself towards Banha Talab 
and was at a distance of 80 — 85 paces when he witne,ss- 
ed the occurrence. All that could be suggested to him 
during the course of the cross examination was that he 
was on inimica terms with Narbada (appellant) and it 
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’vsTfs for that reason that he teas deposing against the ap- 
pellants. The witne.ss during the course of his cross- 
^ examination admitted that his sister-in-law had been ab- 
^'"n'lN^ ducted by one Tutti. He, however, stated that Narbada 
. Iiad nothing to do with that abduction and he was not 

on inimical terms with Narbada ^appellant). This wit- 

Ktiare, }. • t m 

ness too is reliable. 

Ram Ki.shun (P.W. 5) teas also returning from the side 
of Banha Talab when he .saw tlie occurrence from a dis- 
tance of 80 paces. He was cross examined at length but 
nothing could be brought out to .show that he is not a 
reliable witne.ss. 

It has been contended by the learned counsel for the 
appellants that inasmuch as there rvere two parties in 
the village — one that of the complainant and the other 
of the accused persons — the probability that the witness- 
es were the .sympathisers of the complainant could not 
be ruled out and, tlierefore, their testimony should not 
be believed. We see no force in this argument. Hotv- 
ever, as there was party feeling in the village, the testi- 
mony of the prosecution witnesses rvill have to be receit’- 
cd with certain amount of caution. 

The testimony of the prosecution witnesses as against 
the appellants who are said to have been wielding fire- 
arms is sufficiently corroborated by the medical evidence 
and otlier circumstances of the case, including the motive 
for the crime. However, their testimony on the point 
that Bhagwandin appellant had instigated other appel- 
lants to kill or injure Phakkar and Murlidhar and about 
the presence of the accused persons who are alleged to be 
wielding lathis is not corroborated by other indepen- 
dent evidence. It is difficult to understand what was the 
occasion for such exhortation by Bhagwandin. The 
accu.sed person.s, who are said to be armed with firearms, 
were at first concealing their presence. They must have 
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been tliex'e to use their firearms against Plrakkar and ifoo 
Murlidhar. Further exhortation tvas, therefore, hardly bhagwvn 
necessary. It is significant to note that not a single 
lathi injury tvas caused to any of the injured persons, 
although according to the prosecution case itself tire Eiune, j. 
assailants were at a distance of only about 18 paces 
from their victims. 

In the circumstances the prosecution case that seven of 
the accused persons, namely, Bhagwandin, Ram Autar, 

Narbada, Bishambhar, Pustva, Prasad and Chunbad, 
wdio are alleged to be armed with lathis, had taken any 
part in the assault on Phakkar and Murlidljar is not 
established beyond reasonable doubt. All the seven ap- 
pellants named above are, therefore, entitled to benefit 
of doubt and acquittal. 

The testimony of the prosecution witnesses against 
Shiva Bali, Ram Kumar and Ram Kishan does not suffer 
from any infirmity and is accepted. 

The next point that I'emains for consideration is what 
offence, if any, was committed by the three appellants, 
namely, Shivbali, Ram Kumar and Ram Kishun, who 
were armed with firearms and had fired their guns or 
pistol at the time of the assault. All that could be estab- 
lished by the prosecution was that all die three appel- 
lants named above fired their guns or pistol in the direc- 
tion of Phakkar and Muididhar from a close range of 
about 18 paces at a time when their victims were tndng 
to run away. The injuries caused are on the back part 
of both the thighs of both the victims, namely, Murlidhar 
and Phakkar. In other words, all the four injuries were 
caused on non-vital parts of the bodies of the victims. 

In the circumstances the probability that all the three 
appellants, namely, Shivbali, Ram Kumar and Ram 
Kishun, who were armed rvith firec.rms, did not intend 
to cause any injury on any vital part of the bodies of 
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their victims cannot be ruled out. I hey could, there- 
fore, in tlie circumstances of the case be convicted only 
under s. .r24/:>f, I. P. C. It is true that the three appel- 
lants, namely, Sliivbali, Ram Kumar and Rain Kishun 
tvere charged only under s- 307 read with s. 149, I. P. C. 
However, the facts alleged in the charge are such that 
thev' could have been charged alternatively for the olf- 
cncc punishable under s. 324 read with ». 34, I. P. C. 
All the three appellants can, therefore, be contacted and 
sentenced under s. ,324 read with s. 34, I. P. C. 

I'he appeal of Bhagwandin, Ram Autar, Narbada, 
Bishambhar, Puswa, Prasad and Ghunbad'is allowed and 
tlieir conviction and sentence under ss. 147 and 307/149, 

1. P. C. are set aside. They are on bail. They need not 
surrender. Their bail bonds are discharged. The 
appeal so far as it relates to Shivbali. Ram Kumar and 
Ram Kishun is partly allowed. Their conviction and 
sentences under ss. 148, 307 and 307/149, I, P. C. are 
set aside and, instead, they are convicted under s. 324/34, 

I. P. C. and each sentenced to two years’ rigorous im- 
prisomnent. They are on bail. They must surrender 
to their bail forthwith and serve out the sentence as now 
imposed on them. . 

W e now proceed to dispose of the connected revision. 
This olfence was committed by Ram Kumar and Ram 
Kishun during the period for which they had been 
bound clown to keep the peace. In default the two ap- 
]3cllants named above and their sureties, namely, }ham- 
man and Raghubir Singh (the two sureties of Ram 
Kumar) and La.vmi and Bhauwa (the two sureties of 
Ram Ki.shun) had bound themselves to forfeit a sum of 
Rs..70(J each to Government. Inasmuch as Ram Kumar 
and Ram Kishun are proved to have committed an offence 
under s. 324 read with s. 34, I. P. C. within the period 
of one year for which they and their sureties had bound 
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themsches, there is no force in the re\’ision a])plication 
so far as Ram Kumar, Ram Kishun, jhamman, Raghu- 
bir Singh, Laxmi and Bhamv^a are concerned and it is 
dismissed. Narbada and Puswa have been acquitted, s^''r 
and, therefore, they and their sureties, namely, Kalua 
and Shiv Kumar (the sureties of Puswa) and Prahlad 
and lej Bahadur Singh (the sureties of Narbada) could 
not be held liable for any such default and their bonds 
could not be forfeited. Tlie revision application .so far _ 
as it relates to Narbada, Puswa, and their .sureties, Kalua, 

Shis Kumar. Prahlad and d ej Bahadur Singh is allou ed 
and the order forfeiting their bonds is set aside. In 
case ant sum has already licen reco\x‘red from them it 
sliall be refunded. 

Ordered accordingly- . 
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SALES TAX REFERENCE 

Before Mi'. Jiislice Manchanda and Mi'- Justice M. tl. 

Beg. 

PL \ST1G PRODUCIS LTD., KAMLA TOWER, 

KANPUR ... Applicant 


V. 

THE COMMISSIONER, SALES TAX, U. P. 

... Ol’POSITE-PARrY 

U. P. Sales Tax Act, (.VT of) 1948, s. ."-.1 — XotificaUon No. 

905/X — Whether ‘safety razor’ falls xvithin the purview of 

item no. ti of the said notification viz. ‘Cosmetics mid Toilet 

requisites’. 

Safety razor docs not fall within the ptnvdetv of the expres- 
sion ‘Cosmetics and toilet requisites’ used in item no. C of tlte 
notificathm made under s. 3-A of the U. P. Sales Tax .-Act and 
is iiot taxable as such at the higher rate. 

Sales Tax Miscellaneous Case no. 38.5 of 196-1- con- 
nected with Sales Tax Miscellaneous Case no. 468 of 
1961 under s. 11 of the Lh P. Sales Tax Act. 

C. S. P. Singh, for the Appellant. 

MANCHAND.y, J.: — These are cases stated under s. 11 
of the U. P. Sales Tax Act (hereafter referred to as the 
Act). The question referred is : 

“Whether safety razor as manufactured by the 
applicant dealer can be classihed as cosmetic and 
toilet within the purview of Notification no. 905/X 
referred to above?” 


The facts lie within a narrow compass. The assessee 
is a manufacturer of safety razors made out of plastic 
material. The rele^■ant year of assessment is 1957-58. 
The Assessing Officer claimed that such a safety razor 
fell within the mischief of item no. 6 “cosmetics and 
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toilet requisites” and was, therefore, assessable at a higher 
rate under the said notification issued under s. 3-A of the 
Act. The assessee’s contention on the other hand was 
that a safety razor was not a “cosmetic” nor was it a 
toilet requisite and, therefore, it fell to be assessed at 
the lower rate, under the general charging s. 3 of the 
Act. The Sales Tax Officer, however, held safety razors 
to fall within item no. 6 of the aforesaid notification and 
assessed it at single point accordingly. The asse.ssment 
rvas confiimed by the Judge (Appeals) and the Judge 

(Revisions). Hence this reference at the instance of the 
assessee. 

The iele\ant notification was issued under the powers 
conferred by s. 3-A of the .\ct and it was declared : 

“that the turnover in respect of the goods speci- 
fied in the list below shall not with effect from 
April 1, 1956, be liable to tax except 

(n) in case of goods imported from outside 
Uttar Pradesh, at the point of sale by the im- 
porter; and 

(h) in the case of goods manufactured in 
Uttai Piadesh, at the point of .sale bv the manu- 
facturer; 

and the Governor is further pleased to declare that such 
turnover .shall with effect from the said date be taxed at 
the rate of one anna per rupee 
Item 6. Cosmetics and toilet requisites.” 

The Hindi version of Item 6 of the Notification is: 

The list given in this Notification is a very ela- 
borate one and has as many as 47 items ranging 
from "agricultural implements” .to “X-ray machin- 
es . Item no. 6 is “co.smetic.s and toilet requisites”. 
Item no. ,35 is sandal wood oil” but this was delet- 
ed by a notification in 1956. Item no. 37 is “scents 
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and perfumes” Item uo. 38, ”soap, other than trash- 
ing snap”. Items nos. 35, .37 and SA have been spe- 
cifically mentioned notwithstanding, that tliey are 
included in the dictionary meaning of the words 
“cosmetics and toilet recjuisites”. This shows hotv 
meticulous and careful the notification was "o speci- 
fy, e\ en at the cost of repetition, where there was the 
slightest possibility of such article escaping from 
tl.e clutches of the notification. 

There is admittedly no item of “razor” or “safety 
razor” and that is why the department has been 
puslied into bringing it within item no. 6. The 
question that falls to be considered is whether the 
article “safety razor” fairly and squai’ely falls trithin 
the item “cosmetics or toilet requisites”? “Cos- 
metics” is the special irord used in item 6 which is 
followed by the general words “toilet requisites”. 
What do these words mean? In Webster’s Third 
New International Dictionary the meaning given 
of “cosmetic” is “die art of beautifying the body — a 
preparation fE-xcei^t soap) to be applied to the 
human body for beautifying j:)reserving or altering 
the appearance of a person or for cleansing, colour- 
ing, conditioning or protecting the skin, hair, nails, 
lips, eyes or teeth”. This word, in Corpus Juris 
Secundum, Vol. 20, is given the meaning, “a gene- 
ral term construed as having reference to hair pre- 
parations as well as to skin lotions, as including 
hair oils, dyes and dressings, tooth pastes, rvashes 
and dentifrices, and toilet soaps; defined as mean- 
ing any external application intended to beautify 
Or improA'e the complexion, skin, or hair”. 

“Toilet”, in WThster’s Third Netv International 
Dictionary, means “to make one’s toilet; dress- 
groom, the process of washing, grooming, and 
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arranging one-self for the days activities or for a spe- 

cial occasion”. The examples of this are given as Plwtio Pho- 

“toilet soap, toiletry, etc.” “Toiletry” means “an 

article or preparation used in making one’s toilet 

(such as a soap, lotion, cosmetic, tooth paste, shav- Tax, 

ing cream, cologne)”. In Corpus Juris Secundum, 

Vbl. 86, it is mentioned in respect of “Toilet” that 
“other are several different definitions given for the 
word “toilet”. It may mean act or process of dress- 
ing; also, that which is arranged in dressing; attire; 
dress; “get up”, also a particular constume; and it 
may designate the several articles collectively used 
in making one’s toilet. While formerly the terms 
referred specially to the act or process of dressing 
hair, in current use it means a cleansing and groom- 
ing of one’s person. Thus the act of washing and 
cleansing the hands is a part of making the toilet 
and the daily shave is generally regarded as a toilet 
necessity.” According to the Shorter Oxford Dic- 
tionary “requisite” means “required by circums- 
tances or the nature of things”. Therefore, a “toilet 
requisite” will be a thing that is required by circums- 
tances or the nature of the thing for purposes of 
toilet. 


It is plain that the dictionary meaning of ‘toilet* 
is very wide and toilet requisites cover a large varie- 
ty of articles ranging from toilet paper, toilet cloth 
to the requirements of the dressing table and bath- 
room. If that is the meaning which has to be given 
to toilet requisites then a safety razor would con- 
ceivably fall within it. That, however, is not the 
meaning that has to be given to those words in the 
contest in which they are used in the notification. 
Such meaning could only have been given if item 6 
“toilet requisites” had stood alone but they are 
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preceded by the specific word “cosmetic” and there- 
fore the rule of ejusdem generis in the construction 
of statutes will come into play. In any event it is 
unnecessary to give any conclusive decision on this 
aspect as we are taking tlie view that razors complete 
or incomplete are not toilet requisites within item 6 
of the notification. The rule of ejusdem generis 
has been considered in three cases by the Supreme 
Court. In Thakur Amar Singhji v. State of Rajes- 
than (1) it was pointed out that the true scope of 
the rule of ‘ejusdem generis’ is that words of a gene- 
ral nature following specific and particular words 
should be construed as limited to things which are 
of the same nature as those specified and not its 
reverse, that specific words which precede are con- 
trolled by the general words which follow. Again 
in State of Bombay v. Ali Gulshan (2) the Supreme 
Court issued a warning that “apart from the fact 
that the rule of ‘ejusdem generis’ must be confined 
within narrow limits and, general or comprehensive 
words should receive their full and natural mean- 
ing unless they are clearly restrictive in their intend- 
ment, it is requisite that there must be a distinct 
genus, which must comprise more than one species, 
before the rule can be applied”. Then again, in 
Smt. Lilavati Bai v. State of Bombay (3) it was 
reiterated that it was “the established rule of cons- 
truction that the Legislature presumed to use the 
general words in a restricted sense; that is to say as 
belonging to the same genus as the particular and. 
specific words. Such a restricted meaning has to 
be given to words of general import only where the 
context or the whole scheme of legislation requires 
it. But where the context and the object and mis-, 
chief of the enactment do not require such restrict- 
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ed meaning to be attached to words of general im- 

port it becomes the duty of the courts to give those Plastic pro- 

words their plain and ordinary meaning.’ v. 

The Com- 

Therefore, tvhat has to be considered is the scheme of missioner, 
the notification no. 905 in selecting certain goods for ‘ ti. p. ’ 
single point higher taxation. The intention was quite Manchanda, 
clear and that was that the general words which followed J- 
the specific word were to be given a restricted meaning. 
“Cosmetics” was the specific word and this was follow- 
ed by “toilet requisites”. In the context, manufacturers 
of all toilet requisites were not to be taxed at a higher 
rate. It was only the manufacturer of such toilet re- 
quisites as would be of the same genus as “cosmetics” 
that were to suffer the higher tax. To take some exam- 
ples to illustrate the point, it is manifest that toilet-paper, 
toilet cloth, toilet equipment needed for a dressing room 
or both room would not fall within the mischief of item 
6. Nor could it ever have been the intention to include 
all kinds of articles or artificial aids, which might go to 
beautify or render the body more beautiful as toilet re- 
quisites such necklaces, jewellery, hairpins, scissors or 
bangles. On the rule of ‘ejusdem generis', therefore, 

“toilet requisites” must be confined to those articles 
which are of the same genues as “cosmetics”. If that be 
the true interpretation of the words “toilet requisites” it 
is difficult, if not impossible to conceive of a safety razor 
with or without a blade as being of the same genus as 
“cosmetics” though it may be a “toilet requisite” within 
the wider dictionary meaning. It only remains to notice 
the cases cited at the Bar. The Supreme Court in Rama- 
vatar Budhaiprasad v. The Assistant Sales Tax Officer (1) 
held that “Pan” was not “vegetable” within the meaning 
of item 6 of Sch. II of the C. P. and Berar Sales Tax 
Act, 1947. In the Deputy Commissioner of Commercial 
Taxes, Madras Division, Madras v. Amhika Stores (2) 

(1) 12 S.T.C. 286. (0) 14 S.T.C. 688. 
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the Madras High Court held that “hairpins were not 
toilet requisites” within the meaning of item 51 of the 
' First Schedule to the Madras General Sales Tax Act. 
MISSIONFJt^ Again in V. P. Somasundara Mudaliar v. The State of 
Salm T«, Madras (1) the Madras High Court held that “tooth 
powder” does not come within the scope of item 5 1 of the 
j. ' First Schedule to the Madras General Sales Tax Act, 
1959 because a tooth powder ivas only used for rubbing 
and cleaning the teeth and not for beautifying or enhanc- 
ing the appearance and the cleaning of the teeth should 
be regarded as an indispensable daily hygiene intended 
to protect the teeth and preserve them in good condi- 
tion. In C. C. Mahajan & Co. v. The State of Bombay 
(2) the Bombay High Court held that powder or soap 
used as depilatory is one which is used for the purpose of 
cloning and grooming one’s person and as such it is a 
toilet article. In S. T. Reference No. 780 of 1961 a 
Bench of this Court took the view that Brahmi Amla 
Hair Oil was both a cosmetic and a toilet requisite and 
oils other than an edible oil fell within item 6 of the 
said notification no. ST-905/X. These cases only show 
that no bard and fast rule can be laid down and each 
case has to be decided on its own facts. 


It was also contended by the assessee, in tlie alterna- 
pve, drat the article manufactured must be complete in 
itself for use as a toilet requisite without any outside aid. 
In odier words the contention was that, even if a plastic 
safety razor manufactured could be considered to be a 
toiler requisite it would not qualify as such for the pur- 
pose of the said notification, for the reason that by itself 
It cannot be used as a toilet requisite and required the 
insertion of a safety blade before it can be put into use. 
Reliance for this proposition was placed on Mettur San- 
dalwood Oil Co. V. The State of Madras (3) (Sandalwood 

(1) 14 S.T.C. 943. 


(8) 16 S.T.C. *. 


(2) 9 S.T.C. 133. 
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oil held not to be a “perfume or scent)’’. Deputy Com- 
missioner of Commercial Taxes v. lyanar Coffee and 
Tea Co., Tuticorin (1) (French Coffee is not “coffee” as 
it requires admixture of chicory powder) and Pravin 
Brotheis v. The State of Gujarat (2) (Cotton Saree when 
embroidered held not to be a “cotton fabric”). We can- 
not accede to this contention, for it is not impossible for 
an article which requires some outside help before it 
can be put into use, to qualify as a toilet requisite if the 
other conditions are fulfilled. The argument of the 
learned counsel taken to its logical conclusion would lead 
to an absurdity for even if the razor together with the 
blade was a toilet requisite it could still not be put into 
use without the application of soap or powder for the 
purpose of shaving and, therefore, the razor even with the 
blade would not be a toilet requisite. That could never 
have been the intention. In any event it is not neces- 
sary to express any concluded opinion on this point as in 
our view a razor is not a “cosmetic” or a “toilet requisite" 
within the meaning of item 6 of the said Notification. 

For the reasons given above we would answer the 
question in favour of the assessee by saying that the 
razor will be taxable under s. 3 of the Act and not at one 
anna per rupee under s. 3-A of the Act. The applica- 
tions are allowed with costs of Rs.lOO in each case. 
Counsels fee is also assessed at Rs.lOO in each case. 

M. H. Beg, J. : — While agreeing with all that has fal- 
len from my learned brother Manchanda J., in answer- 
ing the question before us, I feel bound to state my 
reasons for what may look like overlooking what is 
called the literal rule of interpretation. The view has 
been held, in times when statutory law and rules did 
not constitute anything like the' enormous volume 
which now issues forth from the legislative channels in 

(1) 18 S.T.C. 457. 
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19(36 a modern State, that the literal or “plain meaning rule" 
Plastic Pro- must be adopted even if absurd results follow [See 
Jervis, C. J. in Abley v. Dales (I)]. As Sir C. E. Odgers 
MISSION®, points out in “Construction of Deeds and Statutes.” 
Sa®sTax, (Si-d edition 1952) at page 311, this method of approach 
M H Be ^ common and important at a time when Statutes 
if. were not framed in the wide and general language in 
which they are couched today. Now courts apply the 
rule less rigidly. The practice of today is to enact only 
the skeleton of the law in the Statutes, and the details 
are left to be filled up by statutory rules and Notifica- 
tions. There are no special rules for interpreting 
such Notifications apart from general rules of interpreta- 
tion of statutes and documents which apply. The haste 
in which the increasing number of such Nodfications, 
and, indeed, many statutes are now drafted, often leaves 
unintended defects which give rise to difficulties when 
the question of interpreting them arises. In these con- 
ditions, it is impossible to apply the literal rule very 
strictly or ahvays. At least departure from that rule is 
no longer so uncommon or considered so shocking as it 
may have been in the past. There must, however, be 
very good and compelling reasons for such a departure. 
And, no more deviation from the rule is permissible 
even today than what is reasonably possible and what 
the circumstances of the case require imperatively for 
avoiding absurdity. 

nA J/Tx which we have to interpret is No. 

905 /IX, dated the 31st March, 1956, of the U. P. Gov- 
ernment made under s. 3A of the U. P. Sales Act which 
contains the following entry as item no. 6 : 

“Cosmetic and toilet requisites”. 

This Notification also contains 46 other entries of quite 
a detailed character such as : ' ^ 

. (1) 31 C.B. 378 , 391 . 
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“Sanitary fittings” as item No. 36 “scents and 
perfumes” as item No. 37; “soaps other than wash- pi,asticPro- 

• • XT oo ■ BtJOTsLTD., 

mg soaps as item No. 38. v. 

, , A . The Com* 

Our main difficulty in applying the literal rule or in* missioner, 
terpretation to item No. 6 in the above mentioned 
Notification arises from the fact that the term “toilet” 
itself has great variety of dictionary' meaning. In- 
deed, there- is some difference bet-ween the meanings 
given in the Oxford Dictionary and the larger number 
of meanings given in the Websters’ Third New Inter- 
national Dictionary where, among its other meanings, 
we find ; 

“3 a; the act or process of dressing; the process of 
■ washing, grooming and arranging one’s self for the 
days activities or for a special occasion.” 

Among Other meanings of the word is a bath-room or 
lavatory fitted with “a fixture consisting typically of a 
water flushed boi\d -wdth a toilet seat that is used for 
urinating and defecation”. We find that the term toilet 
is used for all kinds of dressing up or cleansing one's 
self. It appears that the word “toilet” is derived from 
the French word “Toile” by which ivas meant a cloth 
of various fibres. On behalf of the State, certain obso- 
lete meanings of the word ‘toilet’ have been pointed out. 

One of these is : “the cloth or shawl put over the shoul- 
ders during shaving or hair dressing.” Another archaic 
meaning cited was : “the equipment for dressing room 
including dressing table”. Even if we confine our at- 
tention to the wide meanings of the term ‘toilet’ which 
are current today, it would cover almost every proceess 
and means employed for dressing and for making one’s 
self presentable and ready for one’s daily activities or 
for a particular occasion- The wide meaning of the 
term toilet” would include a bath-room or the lavatory 
itself, and “toilet requisites” could, if the wide mean- 
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ing was taken, include equipment such as wash basins, 
pipes, water taps, sprays, and sanitary fittings. This 
brings us to the next difiiculty in interpreting the word 
“toilet requisites” as used in the Notification. This 
difficulty is that if the term “toilet requisites” -was used 
in such a wide sense, a number of items in the Notifica- 
tion would become quite redundant and meaningless. 
The Notification, read as a whole, would then not make 
sense and appear absurd in parts. 

In an attempt to find a correct meaning of item No. 6 
of the above mentioned Notification we looked up the 
Hindi version of the Notification where we find item 
no. 6 mentioned as follows : 


This means preparations for enhancing beauty and other 
aids to beauty. The emphasis seems to be on prepara- 
tions for beautification of the body. It was contended 
on behalf of the assessee that the Hindi version provides 
the clue to the correct meaning of the terms used. It 
w'as suggested that the entry No. 6 was intended only for 
preparations which are used up in the actual process of 
application to the body as aids to beauty or in washing 
or dressing up one’s self or making one’s self present- 
able. It is noteworthy that the word “toiletry”, in the 
Websters’ Third New international Dictionary, has been 
given the following meaning: an article or preparation 
used in making one’s toilet (as a soap, lotion, cosmetics, 
tooth paste, shaving cream, cologne)” If, therefore, the 
words “toilet requisites” are to be interpreted in a re- 
stricted sense, by applying the ejusdem generis rule, we 
can say that they cover more than cosmetics and would 
include preparations such as shaving cream, tooth-paste, 
hair lotions, shampoos, soap, although soap is also men- 
tioned separately in the Notification but do not include 
parts of safety razors or other similar objects In other 
words, “toilet requisites” may be equated with “toiletry” 
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and could include whatever falls under this heading. tyoe 
Tools, instruments, devices like sci.ssors, clippers, ra- Elastic pro- 
zors, electrical hair dying machines, used in the process 
of hair tlressing or shaving or manicure, could have been 
easily indicated clearly or mentioned specifically as other scales Tax, 
items are mentioned in the Notification if they were in- — i — 1 

tended to be covered by the Notification, the effect of 
which is only that sales tax is levied at a single point 
instead of being levied at several points. We have 
employed the ejiisdern generis rule in order to cut dovvm 
the ambit of the “toilet requisites” and to confine it to 
“toiletry” or toilet preparations, which are consumed 
in the process of application to the body, because this 
seems to be the only way out of the tiifficuky. We have 
also taken into consideration the fact that the notifying 
authority has left the item No. 6 in the Notification 
vague and ambiguous and in an unsatisfactory state. If 
there is such a vagueness and ambiguity it has to be re- 
solved in favour of the assessee if that is rea.sonably pos- 
■sible. 

It may be mentioned diat, although we have not 
applied the literal rule of interpretation in the present 
case, we have applied what is called the “Golden Rule” 
of interpretation thus stated by Lord WENSLEYDALE 
in Grey v. Pearson (1) : 

“in construing wills and indeed statutes and all 
written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnancy 
or inconsistency with the rest of the instrument, 
in which case the grammatical and ordinary sense 
of the words may be modified so as to avoid that 
absurdity and inconsistency but no further.” 

The literal rule of interpretation is enough to meet 
cases of interpretation where no complexities are pre- 
■ (1) (1857) 6 H.L.C. 61 at p. 106 . 
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sent. But. in a case where the situation is complicated 
PiAwrc Pro- by features which make it impossible to apply the literal 
t,. rule reasonably, other rules of interpretation which may 

Mi.'rjoNKR, tippHcabie have to be used. What is known a$ the 
s.uLs xax, “Golden Rule ' generally involves an application of 

of interprf tation in order to get the final 

I resuh 

Question answered. 


2 ALL.] 


ALLAHABAD SERIES 

SUPREME COURT 


179 


APPELLATE CRIMINAL 


Before Mr, Justice Ramasioami, Mr. Justice Bhargava 
and Mr. Justice Raghuhar Dayal 

M. L. SETHI ... Appella.nt 

V. 

R P. KAPUR AND ANOTHER ... RESPONDENTS 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Code of Criminal Proeedure, (Act V of) 1898, .s. 195(1)(6) — Bar 
aframst cognizance of certain offences ivithont a complaint 
from the Court concerned — Point of time or stage at u'hicli 
applies. 

If a private person, aggrieved by the information given to the 
police, files a complaint for commission of an offence under 
s. 211, I. P. C. i.c. false charge of an ofi'cnce or any other offence 
of the kind at any stage before a judicial order has been made 
by a Magistrate, there can be no question of the provisions of 
s. 195(1)(&), Cr. P. C. being attracted and the. necessity, therefore, 
of a complaint by any Court, because, on that date, there would 
be no proceeding in any Court in existence in relation to which 
the said offence can be said to have been committed. The mere 
fact that on a report being made to the police of a cognizable 
offence, the proceedings must, at some later stage, end in a judi- 
cial order by a Magistrate, cannot stand in the way of a private 
complaint under s. 211 being filed and of cognizance being 
taken of the same by the Court. 

Criminal Appeal No. 110 of 1965 from the Judgment 
and Order dated the 13th January, 1965, of the High 
Court at Allahabad in Criminal Revision No. 1318 of 
1964. 

Frank Anthony, M. L. Sethi, ' J. C- Talwar and R. L. 
Kohli, for the Appellant. 

R. P. Kapur, Respondent No. 1 in person. 
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O. P. Rtma, for the Respondent No. 2. 

The following Jndginenr of the Court was delivered 
by — 


Bhargav.a. f. ; — This appeal filed under certificate 
granted by the High Court at .A.llahabad is directed 
against an order pas.sed by that Court dismissing a revi- 
sion application by which tlie appellant, M. L. Sethi, 
desired the vacation of an order j^assed by the Sessions 
Judge of Saharanpur upholding two orders of the Addi- 
tional District Magistrate (Judicial), Saharanpur, dated 
6th August,- lOfi'i and 5th October, 1968. By these 
orders, the Magistrate dismissed two applications pre- 
sented by the appellant for di.smi.ssing a complaint pen- 
ding before him for commission of offences under ss. 211 
204 and 38.5 of the Indian Penal Code. A further 
prayer was made for an order by this Court quashing 
the j)roceedings pending in the Court of that Magistrate. 

The facts necessary for deciding this appeal may be 
stated briefly. On 10th December, 1958, the appellant 
lodged a report with the Inspector-General of Police, 
Chandigarh, against R. P. R-apur (hereinafter referred 
to as “the respondent”) and his mother-in-law charging 
them with commission of offences punishable under ss. 
420. 109, 114 and 120-B. I.P.C. It does not appear 
to be necessary to give the details of the allegations made 
in that report. The charge in that First Information 
Report vJas based on the allegation that the respondent 
and his mother-in-law, by conspiring together, cheated 
the appellant and his wife of a sum of Rs.20,000 by 
persuading the appellant to take a sale-deed of some 
land on certain false representations and on suppression 
of facts indicating that on the date when the sale-deed 
by the respondent’s mother-in-law was executed in favour 
of the wife of the appellant, the title of the former had 
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already extinguished, as the land had been acquired by 
the Government under the Land Acquisition Act. The M. l. Sbthi 
offence was registered as a cognizable offence and inves- 
tigation was started. 

On rith April, 1959, the respondent filed a complaint 
in the Court of Judicial Magistrate, 1st Class, Chandi- 
garh, against the appellant for commission of offences 
under ss. 204, 211 and 385, I.P.C. In this complaint, the 
respondent alleged that the land was sold by his mother- 
in-law to the appellant's wife as a favour to tlie appellant 
and that at that time, no misrepresentations at all were 
made in respect of any facts. The complaint added 
that the appellant was fully atvare of the land acquisi- 
tion proceedings; but because of fixation of low rate of 
compensation in the acquisition proceedings, the appel- 
lant suffered a loss of nearly Rs. 1.3, 000. The appellant, 
being a clever criminal lawyer, went to the respondent’s 
mother-in-law, Smt. Kaushaliya Devi, and demanded 
the sum of Rs. 13,000 and when she refused, he threaten- 
ed her with dire consequences of criminal proceedings 
against her and her son-in-law, the respondent. A 
similar threat of criminal proceedings w’as also later 
given to the respondent himself by the appellant; and 
thereafter, the First Information Report was lodged with 
the Inspector-General of Police by the appellant on 
. 10th December, 1958. The charge in the complaint 
further was that the allegations made in the First In-, 
formation Report by the appellant w’ere false to his 
knowledge and were contradicted by the appellant’s 
own letters, writings and other correspondence. It was 
also stated that the false report to the police was made 
with the knowdedge and intention of putting the respon- 
dent in fear of injui 7 to his fair name and reputation in 
service and otherwise and of being put under arrest and 
harassment in a criminal trial and thereby to induce 
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M66 him to deliver to the appellant Rs. 13,000 and submit 
M. L. Sesthi to other tenns that the appellant may choose to impose. 

The last allegation was that the appellant was guilty of 
the offence under s. 204, I.P.C., for secreting five clocu- 
Bhargava, j. mcnts wliich Were enumerated in the complaint, and 
this offence was alleged to have been committed, because 
if these documents had been presented in time, the 
Police would not have entertained the complaint which 
led to a harassing investigation against the respondent. 

Phis complaint filed by the respondent against the 
appellant, as well as the proceedings instituted by tire 
Police on the basis of the First Information Report were 
transferred under the orders of this Court to the Court 
of the Additional District Magistrate, Saharanpur. The 
case against the respondent and his mother-in-law based 
on the First Information Report ended in an order of dis- 
charge passed by the High Court of Allahabad on lOtli 
December, 1962, when the charge framed against the 
respondent and his mother-in-law by the trying Magis- 
trate was quashed. On the record, the material avail- 
able relating to the proceedings based on the F. I. R., 
dated 10th December, 1958, is that it was on 18th July, 
1959 for the first time that the respondent was arrested 
in connection with that report and the Challan by the 
police for trial of the respondent was presented to the 
Court on 25th July, 1959. There is no material to 
show that between 10th December, 1958, when the First 
Information Report was lodged, and 18th July, 1959, 
when the respondent was arrested in connection with 
it, there was, at any stage, any order passed by any 
Magistrate in connection with the investigation that 
was going on. 

As we have mentioned earlier, the revisions before 
the Sessions Judge, and the High Court, arose out of 
two orders made by the Additional District Magistrate 
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on 6th August, 1963, and 5th October, 1963. The first ^96^ 
ordei was made on an application presented by the ap- M. l, sbthi 
pellant on 6th May, 1963, in which he contended that r'p 
no ofience was disclosed on the allegations made in the 
complaint and on the statement of the complainant re- Biiargava, j. 
corded by the Magistrate at Chandigarh, and, further, 
that, in any case, the trial was barred on account of want 
of requisite previous sanction as provided in s. 195 of 
the Code of Criminal Procedure. It was also alleged 
that die facts were so inter-mixed that the trial of any 
other offence separate from the offence under s. 211, 

I.P.C., was not permi.ssible or possible, so that the 
Magistrate was requested not to proceed with the trial 
and to withdraw the order summoning the appellant; 
and in the alternati\e, the prayer was that the appellant 
may be discharged under s- 253, Cr. P. C., as the 
charge against him was groundless. 

The second order of the Magistrate dated 5th Octo- 
ber, 1963, was passed on the application of the appel- 
lant dated 12th August, 1963, in which it was prayed 
that the Court may not take cognizance of the complaint 
as instituted, and the trial under s. 252, Criminal Proce- 
dure Code, may not proceed. The prayer was again 
based on the ground that cognizance of the offence under 
s. 211, I.P.C., could not be taken in view of the provi- 
sions of s. 195(1) (a) and (b) Cr. P.C., under which the 
Court was empowered to proceed in respect of that 
offence only when there was a complaint in writing by 
the authority concerned. The Additional District 
Magistrate by his two orders, rejected the contention 
that s. 195, Cr. P.C., barred this particular complaint 
which had been filed against the appellant. The main 
ground for these orders was that no proceedings were 
pending in any Court when the complaint against the 
appellant was filed in the Court of the Magistrate at 
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1966 Chandigarh for the offences under ss. 204, 211 and SSn, 
I-P.C., and consequently, s. 195, Cr. P.C.. was inapplic- 
^.-p. able. That is the view of the Addl. District iVlagistrate 

kai-oor which has been upheld both by the Sessions Judge and 

Bhargava.j. the High Couit; and consequently, the appellant has 
now come up to diis Court in this appeal. 

On behalf of the appellant, the first submission made 
by his counsel, Mr. Frank Anthony, was that the making 
of a report of a cognizable offence with the police is 
both institution of a criminal proceeding as well as 
chai'ging a person with having committed an offence, 
so that in this case when the appellant lodged his First 
Information Report on 10th December, 1958, with the 
Inspector-General of Police, it must be held that he had 
instituted a criminal proceeding against the respondent, 
as well as he had charged him •with having committed 
the offences mentioned in that report within the mean- 
ing of s. 211, I.P.C. In support of this proposition, 
learned counsel relied on a Full Bench decision of the 
Calcutta High Court in Karim Buksh v. The Qiieen 
Empress (1), and a Full Bench decision of the Kerala 
High Court in Albert v. State of Kerala (2). It was urged 
that on this interpretation, when the respondent filed a 
complaint against the appellant under s. 211. I.P.C., 
together with other offences, the provisions of s. 195, 
Cr. P.C., became attracted. It appears to us that in 
this case it is not at all necessary to go into the question 
whether, whenever a complaint of a cognizable offence 
is filed, it must be held that the complainant is institut- 
ing or causing to be instituted a criminal proceeding, 
Or is merely charging the person named in the report 
with having committed the offences mentioned therein, 
because, during the course of argument in the appeal 
before us, no contention was put forward that no offence 

(1) I.L.R. 17 Gal. 574. 


(2) A.I.R. 1966 Ker. 11. 
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under s. 211, I.P.G., was made out and that the com- 
plaint of the respondent against the appellant was M. L.^SEno 
wrongly being treated as in respect of a charge under R.P. 

s. 211 upto the stage of the revision before the High 

Court, some attempt was made on behalf of the appel- J- 

lant to plead that the facts alleged by the respondent 
in his complaint to the Court did not constitute an 
offence under s. 211, 1.P.C., committed by the appellants 
but, in this Court, Mr. Frank Anthony on behalf of the 
appellant gave up this plea and, in fact, proceeded to 
urge before us that the complaint of the respondent 
against the appellant did specifically include in it a 
charge under s. 211, I.P.C. On behalf of the respondent 
and the State Government also there was no suggestion 
that the complaint against the appellant was not in re- 
spect of the offence under s. 211, LP.C. It is conse- 
quently unnecessary at this stage to go into the question 
whether the facts given in the complaint, or the facts 
which may ultimately be found proved after the trial, 
do or do not constitute an offence under s. 211, I.P.C. , 
and if they do, whether those facts show that the appel- 
lant had instituted a criminal proceeding against the 
respondent or had only charged him with having com- 
mitted the offences mentioned in his report. That is 
a point which may have to be decided at the conclusion 
of the trial of the appellant; and consequently, we refrain 
from going into this question at this stage. 

The only point that falls for determination by this 
Court is whether, in this case, cognizance of the com- 
plaint, which included an offence under s. 211, I.P.C., 
filed by the respondent against the appellant, was rightly 
or wrongly taken by the Courts. The complaint, as we 
have mentioned earlier, was filed by the respondent in 
the Court of the Judicial Magistrate at Chandigarh on 
11th April, 1959, and on the same day, cognizance of 

24 — ^AD 
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^066 the offence was taken by that Magistrate under s. 190, 
M. L. Sethi Cr. P.C., whereafter that Magistrate proceeded to re- 

r/p. cord the statement of the respondent under s. 200, Cr. 
P-C- Before this cognizance was taken, the appellant 
Bhargava, j. had already lodged his First Information Report against 
the respondent with the Inspector-General of Police on 
10th December, 1958. In connection with that report, 
investigation by the Police must have been going on, 
though none of the judgments of the lower Courts men- 
tioned what particular steps had been taken in that in- 
vestigation upto the 11th April, 1959, when this com- 
plaint was filed- by the respondent against the appellant. 
The facts found only mentioned that in connection with 
that First Information Report of the appellant, the res- 
pondent was arrested on 18th July, 1959, and subse- 
quently, the charge-sheet was submitted by the Police 
to the Court of the Magistrate on 25 th July, 1959. This 
arrest and submission of the charge-sheet were both 
subsequent to the filing of the complaint by the respon- 
dent. In these circumstances, we have to examine 
whether the Magistrate at Chandigarh was competent 
to take cognizance of this complaint on 11th April, 
1959, in view of the provisions of s. 195 of the Code of 
Criminal Procedure. 

In dealing with this question of law, the important 
aspect that has to be kept in view is that the point of 
time at which the legality of the cognizance taken has 
to be judged is the time when cognizance is actually 
taken under s. 190, Cr. P.C. Under the Code of Cri- 
minal Procedure which applies to trials of such cases 
the only provision for taking cognizance is contained 
m s. 190. S. 195, which follows that section, is, in fact, 
a limitation on the unfettered power of a Magistrate to 
take cognizance under s. 190. Under the latter section 
cognizance of any offence can be taken by any Presi- 
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Magistrate, and any other Magistrate specially empower- m. l. sstmi 
ed in this behalf (a) upon receiving a complaint of facts 
which constitute such offence; (b) upon a report in writ- kxpqor 
ing of such facts made by any police-officer; and (c) upon Bhargava, J. 
information received from any person other than a 
police-officer, or upon his own knowledge or suspicion, 
that such offence has been committed. In the present 
case, the Judicial Magistrate at Chandigarh had before 
him the complaint filed by the respondent, and if s. 190 
stood by itself, he was competent to take cognizance of it 
under cl. (a) of sub-s. (1) of that section. This power of 
taking cognizance was, however, subject to the subse- 
quent provisions contained in the Code of Criminal 
Procedure including that contained in s. 195. Sub-s. (1) 
of s. 195, which is relevant for our purposes, is reproduc- 
ed below; 

“195(1). No Court shall take cognizance — (a) 
of any offence punishable under ss. 172 to 188 of the 
Indiain Penal Code, except on the complaint in 
writing of the public servant concerned, or of some 
other public servant to whom he is subordinate; 

(b) of any offence punishable under any of the 
following sections of the same Code, namely, ss. 193, 

194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 

211 and 228, when such offence is alleged to have 
been committed in, or in relation to, any proceed- 
ing in any Court, except on the complaint in writ- 
ing of such Court or of some other Court to which 
such Court is subordinate; or 

(c) of any offence described in s. 463 or punish- 
able under s. 471, s. 475 or s. 476 of the same Code, 
when such offence is alleged to have been commit- 
ted by a party to any proceeding in any Court in 
respect of a document produced or given in evi- 
dence in such proceeding, except on the complaint 
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in ivriting of such Court, or of some other Court 

to which such Court is subordinate.” 

This sub-section thus bars any Court from taking cogni- 
zance of the offences mentioned in els. (a), (b) and (c), 
except when the conditions laid down in those clauses 
are satisfied. In the case of an offence punishable 
under s. 211, I-P.C., the mandatory direction is that no 
Court shall take cognizance of any offence punishable 
under this section, when such offence is alleged to have 
been committed in, or in relation to, any proceeding in 
any Court, except on the complaint in writing of such 
Court or of some other Court to which such Court is 
subordinate. This provision in cl. (b) of sub-s. (1) of s- 19g 
is thus clearly a limitation on the power of the Court 
to take cognizance under s. 190. Consequently, it is at 
the stage when a Magistrate is taking cognizance under 
s. 190 that he must examine the facts of the complaint 
before him and determine whether his power of taking 
cognizance under s. 190 has or has not been taken away 
by cl. (b) of sub-s. (1) of s. 195, Cr. P. C. In the .^resent 
case, therefore, at the time when this complaint was 
filed by the respondent in the Court of the Judicial 
Magistrate at Chandigarh, it was necessary and incum- 
bent on that Magistrate to examine whether his power 
of taking cognizance of the offence was limited by the 
provisions of s. 195(1) (b). He had, therefore, to deter- 
mine whether cognizance of this complaint charging the 
appellant with commission of an offence under s. 211, 
I.P-C., could not be taken by him, because that offence 
was alleged to have been committed in, or in relation 
to, any proceeding in any Court, and if he found that 
it was so, whether a complaint in writing by such Court 
or some other Court to which such Court was subordi- 
nate was necessary before he could take cognizance. 
Consequently in deciding this appeal, this Court has to 
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^mine Whether on the date when cognizance was taken im 
by the Ju Jcial Magtstate at Chandigarh such cogni- m rT" 

4^03^0 («>). Cr. P.C., because ' 

the °®™“ “ider s. 211, I.P.C., included in 

or in rT,“”' ™ ““fitted in, 

or in relatton to, any proceeding in any Court 

In ae inteipretation of this cl. (h) of sub-s. ( 1 ) of s. 

195, considerable emphasis has been laid before us on 

ligeTCr ‘o". it has been 

g d that the use of the expression “in relation to” very 

anS?' “ti “»>tel 

applicable to cases where there can even in future 
ofcn “y Court in relation to which &e 

cSmTtted A to have bet 

rcuirttt Ir-ttXr htse'’' 
-ow-^“^eSS 
;V? tlttt r '>-*®^unterf 21h 

Cott: nd t tatthtn" in an 

such a proctif; “Tirte’^T “ 

exist, the bar under s igwi wt “ tngredients 

zance by the Magistrate excLt L , 

of a Court, will not come into ope mfon J “ T"”* 
sent case also, therefore wa* u ^ pre- 

these three inerediemr see whether all 

when the Judicial Magisfrate aJ^Cha'l'^^'^ h'" 
to ^e ^gnizance of L chart undtt 
against the appellant. 

bJoreZeMi"Z‘e ath^'’' ““P'aint 

the appSrw:st2tdttth:-t 

t clearly existed. The qu^tion on tt' *e 


190 THE INDIAN LAW REPORTS [196^ 

1986 decision in the present cases hinges is whether it can be 
M. L. SiiTHi held that any proceeding in any Court existed when 
that Magistrate took cognizance. If any proceeding in 
any Court existed and the offence under s. 21 1 I.P.C., in 
Bhargava, j. the Complaint filed before him was alleged to have been 
committed in such a proceeding, or in relation to any 
such proceeding, the Magistrate would have been barred 
from taking cognizance of the offence. On the other 
hand, if there was no proceeding in any Court at all in 
which, or in relation to which, the offence under s. 211 
could have been alleged to have been committed, this 
provision barring cognizance would not be attracted at 
all. 

In this case, as we have already indicated when 
enumerating the facts, the complaint of which cogni- 
zance was taken by the Judicial Magistrate at Chandi- 
garh was filed on 11th April, 1959, and at that stage, 
the only proceeding that was going on was investigation 
by the Police on the basis of the First Information 
Report lodged by the appellant before the Inspector- 
General of Police on 10th December, 1958. There is 
no mention at all that there was, at that stage, any pro- 
ceeding in any Court in respect of that F.I.R. When 
examining the question whether there is any proceeding 
in any Court, there are three situations that can be 
envisaged. One is that there may be no proceeding in 
any Court at all. The second is that a proceeding in 
a Court may actually be pending at the point of time 
when cognizance is sought to be taken of the offence 
under s. 211, I.P.C. The third is that, though there 
may be no proceeding pending in any Court in which, 
or in relation to which the offence under s. 211 I-P.C., 
could have been committed, there may have been a pro- 
ceeding which had already concluded and the offence 
under s. 211 may be alleged to have been committed 
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in, or in relation to, that proceeding. It seems to us i966 
that in both the latter two circumstances envisaged m.lT&thi 
above, the bar to taking cognizance under s. 195 (l)(b) 
would come into operation. If there be a proceeding Kapoor 
actually pending in any Court and the offence under s. Bhargava, j. 
211, I.P.C., is alleged to have been committed in rela- 
tion to that proceeding, s. 195(1)(&) would clearly apply. 

Even if there be a case where there was, at one stage, 
a proceeding in any Court which may have concluded 
by the time the question of applying the provisions of 
s. 195(1)(&) arises, the bar under that provision would 
apply if it is alleged that the offence under s. 211, I.P.C., 
was committed in or in relation to, that proceeding. 

The fact that the proceeding had concluded would be 
immaterial because s. 195 (!)(&) does not require that 
the proceeding in any Court must actually be pending 
at the time when the question of applying this bar 
arises. 

In the first circumstance envisaged above, when there 
is no proceeding pending to any Court at all at the time 
when the applicability of s- 195(1)(5) has to be deter- 
mined, nor has there been any earlier proceeding which 
may have been concluded, the provisions of this sub- 
section would not be attracted, because the language 
used in it requires that there must be a proceeding in 
Some Court in, or in relation to, which the offence under 
s. 211, I.P.C., is alleged to have been committed. In 
such a case, a Magistrate would be competent to take 
cognizance of the oEenCe under s. 211 I.P.C., if his 
jurisdiction is invoked in the manner laid down in 
s. 190 of the Code of Criminal Procedure. 

Mr. Frank Anthony on behalf of the appellant urged 
before us that even in those cases where there may be 
no pending proceeding in any Court, ftor any proceed- 
ing which has already concluded in any Court, the bar 
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of s. 195(l)(b) should be held to be applicable if it is 
found that a subsequent proceeding in any Court is 
under contemplation. We do not think that the lang* 
uage of cl. (&) of sub-s. (1) of s. 195 can justify any such 
interpretation. A proceeding in contemplation cannot 
be said to be a proceeding in a Court. When there is 
mere contemplation of starting a proceeding in future- 
there is no certainty that the proceeding will come into 
existence. It will always be dependent on the decision 
to be taken by the person who is contemplating that 
the proceeding be started; and any interpretation of 
the law, which will make the applicability dependent 
on a future decision to be taken by another person, 
would, in our opinion, be totally incorrect. The ap- 
plicability of this provision at the sweet-will of the per- 
son contemplating the proceeding will introduce an 
element of uncertainly in the applicability of the law; 
and such an interpretation must be avoided. In this 
case, apart from this circumstance, the language used 
clearly lends itself to the interpretation that the bar 
has been placed by the Legislature only in those cases 
where the offence is alleged to have been committed in, 
or in relation to, any proceeding actually pending in any 
preceding which has already been taken in any Court. 
There is nothing in the language to indicate that the 
Legislature also intended to lay down this bar if a pro- 
ceeding in a Court was still under contemplation and 
if and when that proceeding is taken, it may be found 
that the offence alleged to have been committed was, in 
fact, committed in, or in relation to, that proceeding. 
In this connection, the question of time when the appli- 
cability of this provision has to be determined, assu- 
mes importance. It appears to us that at the time 
when in the present case the Judicial Magistrate at 
Chandigarh had to determine the applicability of this 
bar, he could not be expected to come to a decision 
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whether any proceeding in any Court, was under con- 
templation in, or in relation to, which the offence under u. l. Sbihi 
s. 211, I.P.C., of which he was asked to take cognizance, il'p. 
was alleged to have been committed. In fact, it would 
be laying on the Magistrate a burden which he could BhaTgav»,j. 
not be expected to discharge properly and judicially as 
no Magistrate could determine in advance of a proceed- 
ing in a Court whether the offence under s. 211, I.P.C., 
of which he is required to take cognizance, will be an 
offence which will be found subsequently to have been 
committed in relation to the contemplated proceeding 
to be taken thereafter. This interpretation, sought to 
be placed on this provision on behalf of the appellant, 
cannot, therefore, be accepted. 

In this connection, reliance was placed by learned 
counsel for the appellant on series of cases decided by 
various High Courts. In Re Vasuddfp Ramchandra 
Joshi, (l) the High Court of Bombay quashed proceed- 
ings for prosecution of a lawyer who had instigated some 
witnesses to give false evidence- It appears that a 
pleader was defending an accused person in a proceeding 
pending before a Magistrate against his client in respect 
of a charge under s. 401, I.P.C. On 1st April, 1922, an 
application made by the pleader on behalf of the accused 
for bail was refused. Then, the statements of three 
witnesses were recorded under s. 164, Cr. P.C., on 18th 
April, 1922, and from these statements it appeared that 
on 10th April, these witnesses had an interview with 
the pleader who had instigated them to give false evi- 
dence. On 15 th April, another case against the 
pleader’s client in respect of a dacoity was sent up to 
the Magistrate, and the allegation against the pleader 
was that it was in connection with this case of dacoity 
which was sent up to the Magistrate on 15th April, that 
the pleader had instigated the witnesses to give false 

(1) A.I.R. 1928 Bom. 105. 




194 the INDIAN LAW REPORTS [ll967 

evidence. On 2nd June, the witnesses were actually 
m.l.^sbthi examined before the Magistrate in this dacoity case 
r‘p. which was sent up on 1 5th April, and then on 7th Tune 
___ a complaint was filed by the Police Officer against the 
Bhargavaj. pleader charging him with having abetted the giving 
of false evidence. It was in these circumstances that 
the High Court held that the provisions of s.l95(l)(b) 
Cr. P. C., were applicable and the case against the plea- 
der on the charge filed by the Police Officer was not 
maintainable when there was no sanction by the Magis- 
trate vffio was enquiring info the dacoity case in rela- 
tion to which the witnesses were instigated to give 
false evidence. On the facts, it is clear that that case is 
distinguishable from the case before us. In that case,, 
the charge by the Police Officer was filed on June 7,’ 
and on that date a proceeding was already pending be- 
fore the Magistrate in relation to which the witnesses 
had been instigated to give false evidence. The provi- 
sions of s. 19.5(l)(b) were, therefore, clearly applicable. 
Dealing with this matter, one of the learned Judges of 
the High Court held that “the words are very general, 
and are wide enough, in my opinion, to cover a pro- 
ceeding in contemplation before a criminal Court 
though It may not have begun at the date when the 
offence was committed.^ If that is so, it is plain that 
sanction was necessai^ in the present case, and, there- 
fore, the proceedings which have been undertaken are 
liuJi and^void without such sanction.” These views 
ey resseu by Crump, J., had been relied upon by learn- 
ed counsel in support of his proposition that even if an 
offence is committed m relation to a proceeding rvhich 
« in TOntemplation, the provisions of s. 19 A (D/M 
Cr. P.C., are attracted. We do not think that anv such 
geneial proposition can be inferred from that decision 

the it was held that 

ence of instigation to witnesses to give false evl- 
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dence x\-as committed when proceedings before a cri- 
minal Court were still under contemplation in which 
the Avitnesses were to appear, the actual complaint for 
that instigation was filed after the Magistrate was already 
seized of the proceeding in which the witnesses were 
instigated to give false evidence. On the date on rvhich 
the complaint w-as filed by the Police Officer charging 
the pleader with instigation of giving falsa evidence, 
there was already a pending proceeding before the Court 
in relation to which that offence had been committed. 
Consequently, the observations in that case should be 
interpreted as limited to laying down that the provisions 
of s. 195 (1) (h), Cr. P.C., will be attracted even if the 
offence charged was committed while the proceeding 
was in contemplation and that there was no decision by 
the Court that the sanction under s. 195(1)(5) would be 
necessary even in those cases where the proceeding is still 
under contemplation on the date when the complaint is 
filed before the Court for commission of the offence 
mentioned in section 195(1 )(‘6). 

In Ghiilam Rasul v. £OT/;eror (1), the Police investi- 
gated a report that a certain person had stolen the com- 
plainant’s watch from his car. and in the investigation, 
the Police came to the conclusion that the report was 
false and that the watch had been removed by the com- 
plainant himself- The case was accordingly reported 
to the Magistrate for cancellation; and then the Police 
prosecuted the complainant under sections 193 and 211, 
I.P.C. The learned Judge of the Lahore High Court in 
dealing with the case held : “I am clear that the words 
in this sub-section ‘in relation to any proceeding in any 
Court’ apply to this case of a false report or a false state- 
ment made in an investigation by the police rvith the 
intention that there shall, in consequence of this, be a 
trial in the crimiml Court, and I find support for this 

(1) A.I.R. 1936 Lah. 938. 
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view in the case of Chuhar Mai Nihal Mai w Emperor 
M. L. Sethi (1)," The decision in the words in which the learned 
Judge expressed himself appears to support the argu- 

ment trf learned counsel for the appellant in the present 

Bhargava, j, case; but we think that very likely in that case, the learn- 
ed Judge was influenced by the circumstance that the 
case had been reported by the Police to the Magistrate 
for cancellation. He appears to have held the view 
that the Magistrate having passed an order of cancella- 
tion, it was necessary that the complaint should be filed 
by the Magistrate, because s. 195(1) (b) had become 
applicable. If the learned Judge intended to say that 
without any proceeding being taken by the Magistrate 
in the case which was investigated by the Police it was 
still essential that a complaint should be filed by the 
Magistrate simply because a subsequent proceeding fol- 
lowing the police investigation was contemplated, we 
consider that his decision cannot be accepted as correct. 

In Balak Ram v. Emperor (2) it was held that a person 
who sets the criminal law in motion by making a false 
charge to the police of a copiizable offence by definitely 
charging a person with having come to his house for the 
purpose of dacoity, and insisting for investigation, insti- 
tutes criminal proceedings within the meaning of s. 2 1 1 , 
and that criminal proceedings are just as much institut- 
ed within the meaning of s. 211 when first information 
o^ a cognizable offence is given to the Police under s. 

, Gr. P.C., as when a complaint is made direct to a 
Magistrate under s. 200. Cr. P-C. We do not think 
that these coiments made in that case can be interpret- 
ed M la)dng do™ that aiminal proceedings instituted 

nr' R'POrt of a cognizable 

ence to the Police amount to institution of a criminal 

proceeding m a Court. What the Court in that c^se 

{1) A.I.R, 1989 Sind. 183. rtlh a th iajo. • 

AJ.R. 1943 Oudh. 300. 
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was deciding was that there can be criminal proceedings 
apart from proceedings instituted by a complaint in m. l. Shthi 
Court for purposes of s, 211, I.P.C. That decision does r%. 
not in anyway attempt to lay down that a proceeding 
in investigation is a proceeding in a Court. Bhargava, J. 

In Ramdeo v. The State and Another, (1) the ques- 
tion arose about the applicability of s. 195 to a complaint 
made for an offence under s. 182, I.P.C. by a Police 
Officer for giving false information to him in a report 
lodged by an informant. In that connection, the 
Court considered the scope of s. 195 and held that an 
offence under s. 211 I.P.C., in connection with a false 
charge made before the Police is an offence committed 
in relation to proceedings in a Court contemplated at 
the time of lodging information with the Police. But 
in that case again the complaint by the Police was held 
to be incompetent only on the further basis that the 
proceedings under contemplation at the time when the 
offence under s. 211, I.P.C., was committed by lodging 
the report, were actually instituted later. This institu- 
tion of that case took place before the Police lodged the 
complaint for the offence under s. 182, I.P.C. Thus, 
this was again a case where a proceeding was actually 
pending in a Court at the time when cognizance of the 
offence under s. 182 was taken, and it was held that the 
charge under s. 182 was covered by a charge under s. 21 1, 

I.P.C., and that the latter offence had been committed 
in relation to the proceeding which had come into exis- 
tence in the Court at the time of taking cognizance. 

In Har Prasad v. Hans Ram (2), a private complaint 
was filed before a Magistrate disclosing commission of 
offences under ss. 467 and 471, I.P.C., at a time when 
there were no proceedings pending in any Court. These 
offences were committed for the purpose of using the 

(1) A.I.R. 1963 Raj. 149. (3) A.I.R. 1966 All. 124. 
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documents in the Court of the Tahsildar who was 
M. Sethi to deal with subsequent mutation proceedings and they 

Kamor subsequently. It was in these 

— — circumstances that the Court held that the ^rords “in 

arga^a, j. respect of” in s. 195(1) (c) were wide enough to include 
even a document wbfrh ivas prepared before the pro- 
ceedin^p started in a Court of law but was produced or 
given in evidence in that proceeding. It was further 
held that in this view of the matter, although the docu- 
ment^ was fabricated before the proceedings started in 
Tahsildar’s Court and although two of the opposite 
parties weie not impleaded in the mutation proceedings. 

It must be held that the cognizance of the offence was 

.lT u I it will be noticed 

that all that the Court disregarded was the fact that the 
substantive offence mentioned in s. 195 was committed 
or a pi oceeding which was under contemplation, but 
the proceedings in Court for that offence were held bar- 
tL r ^tilydiecause subsequently, proceedings in 

the Court of the Tahsildar were actually taken and the 
documents concerned were used in it and were found 
to have been forged in relation to those proceedings. 

n the date on xvhich the cognizance was taken, the 
proceeding, m relation to which the offence had been 
cornmittcd, was already pending. 

In the aueen v. Subhanna Goundan (I) it was found 
that some persons rvere convicted under s. 211, I.P.C 

eomplainant with having com’-’ 
therfwl^^ robbery, knowing that 

rZ r T Jfu Sround for such cLrge- 

Pohee^S T t P^^fe’^red before an Inspector of 

Police, who disbelieved and refused to act upon it It 

was held that to constitute the offence of preferring a 

false charge contemplated in s. 211 I.PC ii was ^ f 

necessary that the charge should be before a Magistrate 
a) (1862 . 1863) 1 Madras HighCoun Reports. 30. 
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In that connection, the Court further held that it is i 966 

enough in a case like that one if it annearfh,?.^ V — 

was sdll not pending and that an inLtment fol feSy ''' 
enSmle'r accusation werl 

enquiry. Rdknc^ nWd"^'^ ^^i^argava. J. 

*' accusation made iathat 
allied £,lse charge is still under proper legal enauir^ 

In the present case, there is no doubt that It the sage 

Sift -- -- 

g ven to it until the investigation is completed R,if . ^ 
do not find any requirement anywh^rT Tat that I 
person affected by the false chafge could not fife 
^mplatnt in Court until the PoLe had dedtt tt, 

Xtdi;r“s:-chtte 

aed do^^to LX^tSn™ r - 

The case of Gati Mandal v. The Embemr (\\ 'c 
of no help, because in (1) is again- 
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complaint at a state thm Person to file a 

Court against him and no qnes&n “j 
any Court under s. 196, &. pfc". 
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(2) /27 Cr.. L. J. 1105. 
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by s. 195, the defect cannot be said to be an error, omis- 
M-L-Sarm sion or irregularity in a complaint, because the com- 
R.’p. plaint was never made. Before an error, omission or 
irregularity in a complaint can be cured the complaint 
must exist, and consequently, the provisions of s. 537, 
Cr. P.C., cannot apply. In such a case, the trial with- 
out a complaint as required by s. 195 would be void. 
These commenfs brought-to-our notice-do not have any 
particular bearing on the question that we are called 
upon to examine. In the same case, the Additional 


Judicial Commissioner of Sind interpreted the effect 
of s. 195, Cr.P.C. He was of the view that “section 195, 
though it forms a part of the Code of Procedure, in 
re^ity contains a provision of the substantive law of 
crimes. For s. 195 does not deal with the competency 
of the Courts, nor lays down which of several Courts 
shall, in any particular matter, have jurisdiction to try 
the case; and yet the language of s. 195 is apt to these 
matters, and it forms part of the Chapter entitled “of 
the jurisdiction of the Criminal Courts in enquiries and 
trials ’. S. 195 in reality lays down that the offences 
therein referred to (for rather the acts constituting those 
offences) shall not be deemed to be any offences at all, 
except on the complaint to the persons or the Courts 
Aerein specified; it enhances the connotation of those 
COTences and limits Ae scoj)e of Aeir definition. This 
Citation of Ae definition is brought about by saying 
Aat no ^urt shall take cognizance of Ae offences unless 
f * requisite for initiation of proceedings, 

K SSltlStlCu. * 

Rdying on Aese observations, learned counsel for 
Ae appellant urged before us Aat in Ais case also, we 
jhould hold that no offence under s. 211 could come 
toto existence pd no charge for Aat commission could 

be brought against Ae appellant, unless there was a com- 
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plaint by a Court under s. 195, Cr.P.G. We are unable 
to agree with the view expressed by the learned Addi- 
tional Judicial Commissioner that s. 195, Cr.P.C., really 
lays down that the offences therein referred to shall not 
be deemed to be any offences at all, except on the com- 
plaint of the persons or the Courts therein specified. 
An offence is constituted as soon as it is found that the 
acts which constitute that offence have been committed 
by the person accused of the offence. It remains an 
offence whether it is triable by a Court or not. If a law 
prescribes punishment for that offence, the fact that the 
trial of that offence can only be taken up by courts 
after certain specified conditions are fulfilled does not 
make that offence any the less an offence. The limita- 
tion laid down by s. 195, Cr-P.C., is, in fact, a limita- 
tion only on the power of Courts to take cognizance of, 
rnd try, offences and does not in anyway have the effect 
of converting an act, which was an offence, into an in- 
nocent act. We cannot, therefore, subscribe to the view 
expressed in that case. There is the further circum 
stance that in the case before us we have held that the 
provision contained in s. 195(1)(&) was not applicable at 
the time when the Judicial Magistrate at Chandigarh took 
cognizance of the offence, and consequently, this prin- 
ciple sought to be laid down by the Additional Judicial 
Commissioner of Sind has no application. 

In Gunamony Sapui v. Queen Empress (I), the High 
Court of Calcutta dealt with a case in which a complaint 
had been lodged by one Syambar, accompanied by 
Gunamony, charging certain persons with murder and 
other offences. The Police, after investigation, made 
■ report to the effect that the information was false, and 
thereupon, the Magistrate directed proceedings to be 
taken against Syambar and Gunamony to show cause why 

(1) (1898-991 in C.W.N. 758. 
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- should not be prosecuted. Syambar, who had 

h. l^ Sethi made the report, then appeared before the Magistrate, 
Kapoor repeating the information contained in his report 
_ T - ■ ^he Police he asked for an enquiry, which was order- 
hargava. j. gj ^ Magistrate. Once again, a report wa.s made 
by the Police that the complaint was false. Thereupon, 
the Magistrate, without putting an end to that complaint 
of Syambar by dismissing it under s. 203, or passing any 
other order as he might think fit, instituted proceedings 
against Gunamqny under s. 211 I.P.C. On these facts, 
the High Court held that the proceedings against Guna- 
mony must be quashed, because there was no final order 
by the Magistrate on the complaint of Syambar dismis- 
sing his complaint, and that copiplaint was still pending. 
On the analopr to, this case, it was urged by learned 
counsel that in this case also, the proceedings against 
the appellant shpuld be quashed pn the ground that, at 
stage when the respondent filed his complaint against 
me appellant, the proceedings being taken by Police on 
the report of the appellant had not come to an end. We 
(W not think that the two cases can be compared. In 
^at case, the proceedings were in Court and the Court 
filed a complaint for bringing false charge or institution 
of false criminal proceedings without putting an end to 
those proceedings. In the case before us, there were no 
proceedings before any Court on tfie basis of the report 

Sii I L ^ the time when the respon- 

fw eomplaint. It was not at all necessary 

S’SS.r'"" *" *• 

MuIL V. K. V. Pmduranga 

Muiabar (1), a learned Judge of the Madras High 

(1) A.I.R. 1938 Mad. 173. 
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would be to sacrifice deliberLw 

impartial calm of tribunals and lo tllot-Tco T 

™fbk m Lt'e'^ pas:ions?°''w:^,'^' 

oifences^mentiopedjn CIS. (bfanr^rS 

«rcumstances can sul offm7tetrough?b'*f“"‘''' 

if the offence mention^? Prosecutions are barred only 
have been committed in or ■ ““mn "'as alleged to 
ing in any Cou7 It te ^ffen"”'"" »>’ 

or in relation to any or„ ■'« committed in, 

complaint is cleirly permJsiMf "th 
holding the dienitv anH • ^Pesfion of up- 

arises after there are orocP hnfy 

at the stage when no such ^ !r ^*^tirts and not 
tuted or have come into been insti- 

present case, we We alrS?”^'!,- 

nave already indicated that the cogni- 
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zance of the complaint filed by the respondent against 
the appellant was taken at a stage when there was no 
proceeding in any Court of law, and consequently, at 
that stage, there could be no question of dignity or 
prestige of a court of law being upheld or of a private 
complaint being barred. 

In Emperor v. Hardiuar Pal (1), the complaint in ques- 
tion was held to clearly constitute an offence under 
s. 182, LP.C., but the High Court accepted the view 
held in earlier cases that the facts in the complaint also 
constituted an offence under the first part of s. 21 1, LP.C 
Xhe High Court was called upon to decide whether in 
those circumstances cognizance of the complaint for the 
offence under s. 182, LP.C., on the complaint of the 
Police Officer concerned could be competently taken 
when the ^se related to false information report made 
to the police on the basis of which a case was sent up 
to Court and was tried by a Magistrate. The Court 
held that the complaint under s. 182, I.P.C., could not 
be proceeded with, because, on the basis of the alleged 

Ise report, the Police made an inquiry and sent up 
some accused for trial, and the offence, which had been 
committed under the first paragraph of s. 211 by falsely 
implicating an accused in the report, was one committed 
m relation to a proceeding in coqrt. It was held to be 
obvious that there was considerable relation between 
he first rei^rt and the proceeding in Court, for the 
Htter was the result of the former. The report led to 

courr^'r proceeding in 

under , off o^ence committed was one 

sanction of thfr ^ proceeding in court and 

sanction of the Court was necessary. This case again 

contrary to our opinion expressed above. 

(1) I.L.R. 34 AH. 522 
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Two othCT cases brought to our notice are ^ r is« 
Knshmmachari v. Emperor (I), Badri v. State (2) ' In 

&' ^ >«<• r"p. 

_ ^ ^ 2^gistrate in relation to a case which k:apoor 

rSurt'^wh- b “'•1 f ‘ho-Sh 

the Court, which tried the case, had not recorded the 
Statement under s. 164 it was heU pL.i- 
for thaf pa ' ^ competent 

Court, on an application under s. 476, to make 

_ y him to another Magistrate under s. 164 Cr P C 

Si” ““it 

hirers 

In the case of Badri v /o\ u 

under s 211 T PC' t li i ^ where an offence 

T>y Se perLn 1"?^ committed 

an offence in totCt uT^ 

tail proceedines wh.Vt. ’^“fnd proceeding and the 

a Maitratn wlnto''"''- f “ore 

and. SerSre ZZT “ *<= 

m. Cr.P.C., and no 

taken except on a comnl- f u f ^ offence could be 

die remand and bail procTediLs ^ 

It necessary to express anv n • ^ do not consider 

and bail proceedings beLrihrM^^-*^"^ 
held to be proceedings in a r ^ ^^^^strate Q>uld be 
the question whether the char^e\^^^ consider 

report could be rightly held / k ^ making of the false 
proceedings. ThTZat d nm d 

a) A.LR. I93S Mas. rer ? r 

^2) I.I..R. (1963) n AH. 869. 
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m in the case before us, the facts are different. The com- 
M.l.SEirn plaint fm the offence under s. 21 1, I.P.C., r-as taken 
R.'p. cognizance of the Judicial Magistrate at Chandigarh 
' at a stage when there had been no proceedings for arrest, 

Bhargava, j. remand or bail of the respondent and the case was still 
entirely in the hands of the Police. There teas, in feet, 
no order by any Magistrate in the proceedings being 
taken by the Police on the report lodged by the appel- 
lant up to the stage when the question of applying the 
provisions of s. 195(l)(h), Cr. P. C., arose. These two 
cases are also, tlierefore, of no assistance to the appel- 
lant On the same ground, the decision of the Bombay 
High Court in /. D. Boyimlla v. Sorab Rustomp Engi- 
neer (1) IS also inapplicable, because in that case also 
orders were passed by a Magistrate on the final report 
made by the Police after investigation of the facts in the 

respect of which the complaint under s. 211 
I.P.C., was sought to be filed. 

In support of his proposition that no criminal com- 
plaint under s. 211, I.P.C., can be filed by a private per- 
son if the First Information Report is under investiga- 
tion and relates to a cognizable offence, Mr. Anthony 
mged that we should examine the scheme of the Code 
O' criminal Procedure relating to investigation don- 
cained m ss la4 to 173 of that Code and should hold 
lal this scheme itself envisages that, invariably the 
proceedings of investigation will terminate in a iuidal 
order by a Magistrate, and while such proceedLs are 
pending, it should not be permissible for a private ner- 

unde on the ground that the report 

under investigation was a false one ft is 

rea that when a report of a cognizable ofa fi ^T 
a duty .5 cast on the Police Officer in charge of thT^’ 
to tnvestigate that case, and i„ 

(1) A.I.R. 1941 Bom. 294. 


207 


2 ALL.J ALLAHABAD SERIES 
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» the investiition ™n T “ ■""fvene 

an,! the intesrigating ofEcer'arriCM'"” “ “™Pl«ed 

■n accordance trith 1 169 oT 7„ 

arriving at his conclusion under eithei l 

tions, he has to submit n either of those two sec- 

poivered to take cogniranc'^'^Ti *° ^lagistraie era- 
If his conclusion is covered h 'n* under s, 173. 

Cr. P.C, the report subLued bv“™ 
officer vnll necessarilv show ,h« ‘ • ■"''“"Sating 

has been committed and such ' o§'cnzable offence 
requirements of s. 190 f n Vhf r pT"'" ^^e 

therefore, the Mamstrate vi ’ '^at report, 

and proceed u-ith'’ the trial ^oT cognizance 

hand, if the report is based on 

169, Cr.P.C., the report will in 

the Police Officer, and would by 

such offence was committed of 

mend a trial by the Magistrate, "'pv ^ recom- 

such a report, the Magiftrate f, „f of 

‘ate cognizance under s. I90(n ihWfT' “ 
nion that the facts stated in thV ^ " °Pi- 

ronstitute an offence On the !i,'T’‘ ’’oh'ro 

do not constitute an’ oiSncf facts 

can be taken by the Magistrate TT? case 

ftiither investigation. If he doi t’c ‘an order 

turdaer investigation, aU ,L, the "“f'" 

■" ■">f‘o an order under sub s m d° 

discharging the bond if the aceutd u c'' ‘^■'•f'C-- 

‘he Police on his bond ‘o’oased by 


‘aiued in ■“ ‘emination con- 
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^ Appa Ragho Bhogle v. Emperor, (1) it vns held that a 
M. Sbthi case which was investigated by the police under authority 
R%. of a Magistrate under s. 155, Cr.P.C., could not be dis- 
posed of without the order of the Magistrate in some 
Bhargaw.j. form or another after a report was submitted to him. 

In State v. Vipra Khimji Gangaram, (2) it was held that 
where information relating to the commission of a 
cognizable offence is given to an officer in charge of a 
Police Station under s. 154, Cr.P.C., and is followed by 
investigation by him, he is bound under s. 173(1) to 
forward his final report to a Magistrate empowered to 
take cognizance of the offence on a police report- This 
Court also, in H. N. Rishbud and Inder Singh v. The 
State of Delhi, (3) examined the scheme of these provi- 
sions of the Code of Criminal Procedure and held that 
upon the completion of investigation, the investigating 
ofi&cer has to submit a report to the Magistrate under 
s. 173, Cr. P. C., in the prescribed form, furnishing 
various details, whether it appears to him that there is 
no sufficient evidence or reasonable ground, or whether 
he finds that there is sufficient evidence or reasonable 
^ound to place the accused on trial. Similar obsen'a- 
tions were made by the Bombay High Court in State v. 
Murlidhar Govardhan (4). In two of these cases, viz., 
State V. Vipra Khimji Gangaram (2), and State v. Murli- 
dhar Govardhan (4), the Courts further held that when 
a Magistrate passes an order on the proceedings under 
s.^ 173, Cr.P.C., that order is a judicial order made by 
him. For purposes of considering the effect of these 
cases in the case before us, it is not at all necessary to 
^press any opinion on the correctness of the view that 
the order passed und«s. 178 , Cr. P.C., by the Mapstrate 
a ]ud.aal order when he either discharges the bond 

(I) (b) Cr.P.C. Even i£ it be accepted that the 


(1) Cr. L. J. 161. 
tH) (19.5.?) I S.C.R. 1150. 


19.52 Sau. 67. 
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final orders to be made by the Magistrate are judicial 
orders, the only conclusion that follows is that at the 
last stage, on receipt of the report under s. 173, the 
Magistrate has to act in his judicial capacity. Until 
that stage is reached, there is no intervention by the 
Magistrate in his judicial capacity or as a Court. Con- 
sequently, until some occasion arises for a Magistrate 
to make a judicial order in connection with an investi- 
gation of a cognizable offence by the police no question 
can arise of the Magistrate having the power of filing 
a complaint under s. 195(1) (b), Cr.P.C. In such cir- 
cumstances; if a private person, aggrieved by the infor- 
mation given to the police, files a complaint for com- 
mission of an offence under s. 211, I.P.C., at any stage 
before a judicial order has been made by a Magistrate, 
there can be no question, on the date on which cogni 
zance of that complaint is taken by the Court, of the 
provisions of s. 195(1) (b) being attracted, because, on 
that date, there would be no proceeding in any Court 
in existence in relation to which the offence under s. 21 1, 
I-P.C., can be said to have been committed. The mere 
fact that on a report being made to the police of a 
cognizable offence, the proceedings must, at some later 
stage, and in a judicial order by a Magistrate, cannot 
therefore, stand in the way of a private complaint be- 
ing filed and of cognizance being taken, by the Court 
on its basis. 


1966 

M. L. Sethi 
w. 

R. P. 
Kapoor 


Bhargava, J. 


The last submission made on behalf of the appellant 
was that a very anomalous position can arise if a private 
person is allowed to file a complaint that the report to 
the police against him is false before investigation is 
cx)mpleted. It was urged that there can be cases where 
a report may be lodged against a person for commission 
of a serious offence like murder, and while investigation 
is still going on, the accused may file a complaint against 
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the person, who lodged the report, under s. 211, I.P.G., 
for making a false report. Subsequently, when the 
police prosecute that accused, there would, simultane- 
ously, be two trials in one of which the person accused 
of the murder would be under trial, while in the other 
case the person, who lodged the First Information 
Report, would appear as the accused. It was suggested 
that a person accused of a serious crime should not be 
given the advantage of putting his complainant in jeo- 
pardy by instituting a case against him for the offence 
under s. 211, I.P.G. We are unable to hold that it is 
necessary to interpret the law in such a way as to neces- 
sarily avoid such a situation. There appears to be no 
difficulty in both cases being tried together in the same 
Court or one after the other by different Courts. In 
fact, even if we were to accept the submission made on 
behalf of the appellant, a similar situation can still arise. 
There may be a case where the police may report to the 
Magistrate that the First Information Report was false, 
and in such a casCj according to the submissions made 
by learned counsel for the appellant, the Magistrate re- 
ceiving the report under s. 173, Cr.P.C., would be com- 
petent to file a complaint against the informant for the 
offence under s- 211, I.P.G., in exercise of his power 
under s. 195(1)(6), Cr.P.C. At the same time, there 
would be no bar to that informant filing a complaint 
direct in the Court of the Magistrate on the basis of his 
F.I.R., so that, again, there can be two trials in the Court 
in one of which the informant would be the acarsed, 
and in the other, the person charged in the First Infor- 
mation Report would be the accused. The situation 
will not, therefore, differ whether we accept the submis- 
sion made on behalf of the appellant, or do not do so. 
This aspect is, therefore, not at all helpful in interpret- 
ing the scope of s. 195fl) (&) Cr. P. C. We ' conse- 
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quenay, hold that in this case, the complaint wh ■ 
filed by the respondent, was competent and d ^ a ™ 
^ftgtsttate at Chandigarh, in taking cogit 
offence, only exercised jurisdiction riitl 
hm. He was not barred from taking coin I “ 

complaint by the provisions of s. 195(1x1). STc ”" 

In this case, one more point that iras canva. , . 
ns was that the tw-o offences under ss. 204 and 
which were included in the complaint of the ’ 

thatTriaft ** “cler s'aTlt r' 

mat a trial for those Hto offences mniri ^ P-C. 

*e trial tor the offence under s t.„ j p if 

W s. 195(I)(fo Cr P C TLo, ' barred 

deak with by us in view of our decron “al’'"' 

of the offence under s. ^11 i p n h u ‘-^^^izance 

and the trial for that' ofence is 

appeal fails and is dismissed The 

Appeal dismissed. 
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October, fi 


CIYIL MISCELLANEOUS 


Before Mr. Justice Jagdish Sahai and Mr. Justice 
R. Chandra* 


SYED ASHFAQ HUSAIN and others 


Plaintiffs- 

Appellants, 


V, 


WAQF ALAL NAFS and ALALAULAD 
and ALAL AYAL through 
Smt. ZAHIDA KHATOON 


Defendant- 

Respondent. 


U. P. Consolidation of Holdings Act, 1953, ss. 5, 49 and 
Code of Civil Procedure, 1908, s. Q— Disputes relating to 
tenure-holders rights in respect of agricultural holding can 
be decided by the Consolidation authorities — relief claimed 
for possession over proprietary rights in respect of certain 
zamindari villages — who entitled to compensation and reha- 
bilitation amount — Dispute cannot be decided by the Con- 
solidation authorities — Appeal from such dispute not hit by 
s. 5. 

Consolidation authorities are tribunals of limited jurisdic- 
tion. They m’C not courts or civil or revenue courts with 
the result that they cannot adjudicate upon any matter in. 
respect of which there is no etpress provision permitting them 
to adju^cate upon. It is well settled that the bar to the 
jurisdiction of dvil courts cannot be readily inferred and that 
their jurisdiction can be barred only by an express provision, 
or one from which such a bar can be inferred by necessary im- 
plication. S. 49 of U. P. Consolidation of Holdings Act bars 
proceeding in a dvil or revenue court only in respect of such 
matters which could be adjudicated upon or have been com- 
pletely adjudicated upon by a consolidation authority. The 
bar does not extend to matters which are beyond the purview 
or competence of the consolidation authorities to decide. 

function of the consolidation authorities are limited to 
deadmg questions relating to tenure-holder’s right only, that 
is, nghts of bhumidhars or sirdars or assamis in respect of 
agncidtural holdings and beyond this they can dedde nothing. 

of ^pSetOTsHp^””*^^^* competent to dedde question 

•While sitting at Lucknow. 
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The relief in the present case is for possession over proprie- 
taxy nghts in respect of certain zamindari villages. Admit- 
tedly these rights now vests in the State of U. P. but clearlv 

wma^tL^Lr^H^® entitled to the com- 

pensation and the rehabilitation amounts in respect of these 

vmag.s. As to who is entitled to compensaUonS “hS 
tation amounts cannot be determined bv the consolidation 
S aT,“S "“‘■er-can “or 

nas abated under the provisions of s. 5 of the Act. ^ 


Case-law referred. 

Civil Misc. Application No. 171(F) of 1966 arising 
out of First Civil Appeal No. 4 of 1.949 against th! 
jud^ent and decree, dated October 16, 1948 passed 

S;. i, ofTsiT”' 


Facts appear in the judgment. 
Hansh Chandra, for the Appellant. 
Mohd. Husain, for the Respondents. 


by. 


^he following judgment of the Court xvas delivered 


has'br*” Sahai means of this application it 

a lout that fnasmu^as 

the parties before the 

Z Mrirr”*' of 

s'f :f 

referred to as thrict).''^ Holdings Act (hereinafter 

Mr. Mohammad Husain, who has anriMr-^.! c z. 

f ''• fhnmiKhan 

'iEf zt 
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This application is opposed by Sri Hansh Chandra, 
who contends that the reliefs sought in this case can- 
not be granted by the consolidation authorities with 
the result that s. 5 of the Act would not apply and the 
hearing of the appeal cannot be stayed. 

This arises out of suit no. 1 1 of 1 948. The reliefs 
claimed in the plaint read : 

“ (A) A decree for proprietary and actual pos- 
session in respect of 3/4th shares of the property 
made tuaqf and the property given in para 2 of 
this plaint may be passed in favour of the plaintiff 
against the defendant or the proper defendant. 

(B) Any other relief which may be consonant 
with justice and be admissible on the merits of 
the case may be granted to the plaintiff- against 
the defendants and the mesne profits during the 
pendency of the suit be made payable on the pay- 
ment of court-fee. 

(C) The cost of the suit may be made payable 
by the defendants. ” 

The case set up in the plaint is that Khwaja Basit. 
Husain, the brother of the plaintiff, Khwaja Syed Kazim 
Husain Gailani, was the owner of certain zamindari 
property in respect of tvhich the respondent no. 2, who 
was a young and newly married wife of Khwaja Basit 
Husain got the latter to make waqf with a view to 
defeat the right of inheritance of the plaintiff. It was 
also pleaded that for several reasons the waqf was 
ille^l and ineffective. The suit was contested on 
several pleas. The exact nature of the pleadings of the 
parties would appear from the issues framed in the 
suit, which read: 

“1. Is the waqf deed invalid for any of the 
reasons alleged in para 8 of the plaint ? 
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2. Does there obtain any custom set-up in pani 
25 of the written statement? 

3. (a) Whether any portion of the dower debt 
of defendant no. 2 remains unpaid ? 

(h) If so, to what effect ? 

4. To what relief is plaintiff entitled ? ” 

The suit was dismissed with costs by the learned Civil 
Judge, Hardoi, who tried it and this appeal is directed 
against that decree. 
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Admittedly the zamindari property in respect of 
which the suit was filed now vests in the .State of LI. P. 
The dispute between the parties would, therefore, now 
be confined only to the compensation amount in res- 
pect of this property? in deposit in the court of the 
learned Civil Judge, Hardoi, and the rehabilitation 
bonds which are with the Compensation Officer, Har- 
doi. We are informed that in the zamindari property 
to which the suit, giving rise to this appeal, related 
were situated some sir and khudkasht plots also belong- 
ing to Khwaja Basit Husain or the loaqf and there is 
dispute between the parties in respect of those plots. 
However, it is clear from the pleadings of the parties 
that those plots are not directly involved in the present 
appeal. 


Mr. Mohd. Husain contends that any dispute with 
regard to bhumidhari and sirdari plots can be adjudi- 
cated upon only by the forums provided by the Act 
and not in civil courts and that inasmuch as the sir and 
khudkasht plots belonging to Khwaja Basit Husain or 
the loaqf are now bhumidhari plots, the consolidation 
authorities alone can decide as to who is the bhumidhar 
of the same, the plaintiff or the defendants. Mr. 
Mohd. Husain adds that if the suit is looked at, as a 
whole, it would appear that now the dispute substan- 
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tially is with regard to bhumidhari plots and for that 
reason the hearing of the appeal should be stayed. 

It is the admitted case of the parties that the village 
in which the bhumidhari plots aforesaid be are under 
consolidation operations. It is also admitted that 
there is a dispute between the parties in respect of those 
plots. S. 5 of the Act as it originally stood read ; 

“ 5. E§ect of declaration— {}) Upon the publi- 
cation of the declaration under s. 4, the district or 
the local area, as the case may be, shall be deemed 
to be under consolidation operations from the 
date of such publication until the publication of 
the notification under s. 52 in the Official Gazette 
to the effect that the consolidation operations have 
been closed. 

(2) Where a district or any other local area is 
under consolidation operations, the duty of pre- 
paring and maintaining the maps, the khasra and 
the annual register under Chap. Ill of the U. P. 
Land Revenue Act, 1901, shall stand transferred 
to the Settlement Officer (Consolidation), and 
thereupon all the powers conferred on the Collec- 
tor, Assistant Collector and the Tahsildar under 
the said Chap, shall, so long as that district or the 
area remains under consolidation operations, be 
exercised respectively by the Settlement Officer 
(Consolidation), Consolidation Officer and the 
Assistant Consolidation Officer. ” 

This provision was amended, and in 1966 it stood in 
the following form until it was amended by U. P. Act 
No. XXI of 1966: 

“ 5. Effect of notification under s. 4(2) — Upon 
the publication of the notification under [sub-s. 
(2) of s. 4] in the official Gazette, the conse- 
quences as hereinafter set forth, shall subject to 
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the provision of this Act, from the date specified 
thereunder till the publication of notification 
under s. 52 or sub-s. (1) of s. 6, as the case may be, 
ensue in the area to which the [notification under 
sub-s. (2) of s. 4] relates; namely — (a) the district 
or- part thereof, as the case may be, shall be deem- 
ed to be under consolidation operations and the 
duty of maintaining the record-of-rights and pre- 
paring the village map, the field book and the 
annual register of each village shall be performed 
by the District Deputy Director of Consolidation, 
who shall maintain or prepare them as the case 
may be, in the manner prescribed; 

('?/) (i) all proceedings for correction of the re- 
cords and all suits for declaration of rights and 
interests over land, or for possession of land, or for 
partition, pending before any authority or court, 
whether of fii'st instance, appeal, or reference or 
revision, shall stand stayed, but without prejudice 
to the right of the persons affected to agitate the 
right or interests in dispute in the said proceedings 
or suits before the consolidation authorities under 
and in accordance tvith the provisions of this Act 
and the rules made thereunder; 
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(ii) the findings of consolidation authorities in 
proceedings under this Act in respect of such right 
or interest in the land (shall be accepted by), the 
authority or court before w^hom the proceeding or 
suit was pending which may, on communication 
thereof by the parties concerned, proceed with the 
firoceeding or suit as the case may be; 

(r) notwithstanding anything contained in the 
U. P. Zamindari Abolition and Land Reforms 
Act, 1950 (U. P. Act I of 1951) no tenure-holder, 
except with the permission in writing of the 

28 — AD 
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Settlement Officer (Consolidation), previously ob- 
tained shall — 

(i) use his holding or any part thereof for 
purposes not connected with agriculture, 
horticulture or animal husbandry including 
pisciculture and poultry farming; or 

(ii) transfer by way of sale, gift or exchange 
any part of his holding in the consolidation 
area ; 

Provided that a tenure-holder may conti- 
nue to use his holding, or any part thereof, 
for any purpose for which it was in use prior 
to the date specified in the notification issued 
under [sub-s. (2) of s. 4]. ” 

U. P. Act No. XXI of 1966, so far as relevant for our 
purposes, reads : 

tt 


2. The existing s. 5 of the Uttar Pradesh Con- 
solidaion of Holdings Act, 1953 (hereinafter 
called the principal Act) shall be renumbered as 
sub-s. (1) thereof, and 

(i) cl. (b) of sub-s. (1) as so renumbered 
shall be omitted; and 

(ii) after sub-s. (1) as so renumbered the 
following new sub-section shall be added, 
namely : 

(2) Upon the said publication of the 
notification under sub-s. (2) of s. 4 the 
following further consequences shall ensue 
in the aiea to which the notification re- 
lates; namely — 

(fl) ever^’ proceeding for the correction 
of recoids and every suit and proceedings 
in respect of declaration of rights or inter- 
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est in any land lying in the area, or for 
declaration or adjudication of any other 
right in regard to ivhich proceedings can 
or ought to be taken under this Act 
pending before any court or authority 
whether of the first instance or of appeal, 
reference or revision, shall, on an order 
being passed in that behalf by the court 
or authority before whom such suit or 
proceeding is pending, stand abated : 
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Provided that no such order shall be 
passed without giving to the parties notice 
by post or in any other manner and after 
giving them an opportunity of being 
heard : 


Provided further that on the issue of a 
notification under sub-s. (1) of s. 6 in res- 
pect of the said area or part thereof, every 
such order in relation to the land lying 
in such area or part as the case may be, 
shall stand vacated; 

(b) such abatement shall be without prejudice 
to the rights of the persons affected to agitate the 
right or interest in dispute in the said suits or 
proceedings before the appropriate consolidation 
authorities under and in accordance with the 
provisions of this Act and the rules made there- 
under. ” 

3. In s. 29-C of, the principal Act, — 

(i) for sub-s. (2), the following shall be substi- 
tuted, namely, — 

“(2) The provision of s. 117 of the Uttar 
Pradesh Zamindari Abolition and Land Re- 
forms Act, 1950 shall mutatis mutandis apply 
tQ such land as if the land had vested in the 
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Gaon Sabha by virtue of a declaration made 
by the State Government under sub-s. (1) of 
that section, and. as if the declaration were 
made subject to the conditions respecting uti- 
lisation specified in sub-s. (ll of this section.”; 
('ii') sub-s. (3) shall be omitted.” 

If the submissions of Sri Mohd. Husain are correct, 
the result would that the hearing of the appeal would 
not be stayed, but the appeal itself would be declared to 
have abated. 

It is clear that before s-. 5 applies, the dispute 

between the parties must be such w^hich can be adjudi- 
cated upon by the consolidation authorities. S. 49 of 
the Act reads; • 

“ Notwithstanding anything contained in any 
other law for the time being in force, the decla- 
ration and adjudication of rights of tenure-holders 
in respect of land lying in an area, for which a 
notification has been issued under s. 4 or adjudi- 
cation of any other rights arising out of consoli- 
dation proceedings and in regard to which a pro- 
ceeding could or ought to have been taken under 
this Act, shall be done in accordance with the pro- 
visions of this Act and no civil or revenue court 
shall entertain any suit or proceeding with respect 
to rights in such land or with respect to any other 
matters for which a proceeding could or ought to 
have been taken under this Act.” 

This provision shows that if a matter could or ought 
lo have been taken under the Act before the consoli- 
dation authorities, it shall not be adjudicated upon in 
any civil or revenue court nor shall any declaration 
and adjudication of rights of tenure-holders in respect 


ALLAHABAD SERIES 


221 


2 ALL.] 


of land lying in an area under consolidation operations 
be questioned in any civil or revenue court. 

A study of the provisions of the Act reveals that the' 
Act is a self-contained code so far as the consolidation 
matters are concerned. It has created its own tribu- 
nals for the decision of matters relating to consolidation 
of agricultural holdings. The consolidation autho- 
rities are tribunals of limited jurisdiction and are not 
civil or revenue courts. Therefore in order to apply 
s. 5 of the Act it is necessary to determine as to what 
are the matters in respect of which the special tribu- 
nals created by the Act can adjudicate and in respect 
of which the jurisdiction of the civil or. revenue courts 
is barred. 

The long title of the- Act reads : 

“ An Act to provide for the consolidation of 
agricultural holdings in Uttar Pradesh for the 
development of agriculture; ” 

The preamble of the Act reads: 

“ Whereas it is expedient to provide for the 
consolidation of agricultural holdings in Uttar 
Pradesh for the development of agidculture : ” 
Reading the two together it is clear that the Act has 
been passed in order to consolidate agricultural hold- 
ings with a view to develop agriculture. The consoli- 
dation authorities, therefore, can be seized only of those 
matters which relate to the consolidation of agricul- 
tural holdings and no more. S. 3(5) defines land’ and 
reads : 

“ ‘Land’ means land held or occupied for pur- 
poses connected with agriculture, horticulture 
and animal husbandry (including pisciculture -and 
poultry farming) and includes— 

(i) the site, being a part of a holding, of 
g house or other similar structure; and 
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(ii) trees, wells and other improvements 
existing on the plots forming the holding. ’ 
*S. .^(4-C) defines ‘holding' and reads : 

“ ‘Holding’ means a parcel or parcels of land 
held under one tenure by a tenure-holder singly or 
jointly with other tenure-holders. ” 

From the aforesaid definition clauses it follows that 
the word ‘land’ has been used in the Act in the sense 
of land occupied for agriculture purposes or land 
which forms part of parcel or parcels of land held 
under one tenure. The word ‘tenure’ can apply only 
to agricultural land. It is clear that only agricultural 
plots fall within the jurisdiction of the consolidation 
authorities. Cl. (c) of s. 5 of the Act clearly provides 
that no tenure-holder, except with the permission in 
writing of the Settlement Officer (iConsolidation) pre- 
viously obtained, shall use his holding or any part 
thereof for purposes not connected with agriculture, 
horticulture or animal husbandry including piscicul- 
ture and poultry farming; or transfer by way of sale, 
gift or exchange any part of his holding in the consoli- 
dation area. This again show^s that it is only agricul- 
tural land or land which is subject to a land-tenure 
that is capable of being adjudicated upon by a consoli- 
dation authority under the provisions of the Act. S. 
3(2) of the Act defines ‘consolidation’ and reads: 

“ ‘Consolidation’ means re-arrangement of hold- 
ings in a unit amongst several tenure-holders in 
such a way as to make their respective holdings 
more compact. 

Explanation— Fox the purposes of this clause, 
holding shall not include the following: 

(i) land which was grove in the agricultural 
year immediately preceding the year in which 
the notification under s. 4 was issued; 
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(ii) land subject to fluvial action and inten- 
sive soil erosion; 

(iii) land mentioned in s. 132 of the U. P. 
Zamindari Abolition and Land Reforms Act, 
1950; 

_ (iv) such compact areas as are normally sub- 
ject to prolonged '^^'Rter-logging; 

(V) usar, kallar and lihala plots forming a 
compact area including cultivated land with- 
in such area; 

_ (vi) land in use for growing pan, rose })e]a 

jasmine and /fcnry/; and 

(vn) such other areas as the Director of Con- 
solidation may declare to be unsuitable for 
the purpose of consolidation. ‘Tenure-hold- 
er has been defined in s. 3(1]) of the Act 
which reads: 

or .m-rfm- of 

the land concerned and includes an assami. " 

Sa°”c!f„'solidr ■' 

WeeTthel,; ” of holdings 

1 , i f n * and sirdms of the agricultural 

Itind felling’ in the villj^crf^* npL^r. * ^ 

that thf> c ° This again tvould show 

a the functions of consolidation and for that reason 
of consoltdat on authorities are confined to thl cr 

sirdhnZr as / ™™us bhumidhms or 

suaais or asmmis in a -villao-p co 

nnv Kc f j iiage so that compact areas 

pn u b^ornted and thus help i„ larger a|icnltt,ral 

eariier, "als^shmvs that' k ''iT ™P’'<J‘*nned 

tural plots or agricuituTal"‘h™din^ SlfconllTr"'' 
ope^tions take place and the operfiions Ir ““h 
a View to consolidate the agricultural nfor! 
no provision in the Act un^er'tS S ri^t^^f ^ 
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party can be determined. The consolidation autho- 
rities are not competent to decide questions o£ proprie- 
torship and ai-e confined only to deciding quesuo^ns 
relating to land tenure, that is to say relating to rights 
of tenure-holders which means those of hhumidhars or 
sirdan or assamis. What ive are saying finds support 
from the provisions of ss. 9, 9-A, 9-B, 9-C and 10 of 
the Act also. It would be noticed that s. 8 provides 
for the revision of field-book and curient annual regis 
ter and s. 8-A for the preparation of Statement of 
Principles. S. 9 clearly provides that when the records 
and statements mentioned in ss. 8 and 8-A have been 
prepared and published, notices '.shall issue “to the 
tenure-holders concerned and other persons interested”. 
It would be noticed that the records that are sought to 
be revised under s. 8 of the Act are those relating to 
tenure-holder plots and the statement of principles 
prepared under s. 8-A also relate to agiicultural plots 
of tenure-holders. S. 9 of the Act also requires that 
notices shall be sent “to the tenure-holders or persons 
interested”, i.e. those who claim to be tenure-holders. 
S. 9-A of the Act provides that the objections in respect 
of land (agricultural land) and partition of joint hold- 
ings shall be decided. S. 9-C(2) of the Act provides 
that “the partition of joint holdings shall be effected 
on the basis of shares, provided that where the tenure- 
holders concerned agree, 'it may be effected on the 
basis of specific plots”. S. 10 of the Act provides for 
preparation and maintenance of revised annual regis- 
ters on the basis of the orders passed under ss. 9-A(il) 
and (2) of the Act. All these provisions clearly show 
that the dispute contemplated is only in respect of 
tenure-holder rights in agricultural land and it is only 
those rights that are adjudicated upon by the consoli- 
dation authorities. S. 12-A of the Act provides that 
the Settlement Officer (Consolidation) may determine 
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the amount of land revenue payable b}' a tenure-holder 1866 
and s. 12-D of the Act provides that “two or more sved Ashfaq 
tenure-holders may, at any time, before the publication 
of the revised annual register under sub-s. (1) of s. 10, 
apply to the Consolidation Officer to amalgamate their 
holdings of like tenure on such terms as may be agreed Aval 
upon between them”. From these provisions also it 
clearly follows that it is only the tenure-holder's right 
in respect of the agricultural land which are the sub- 
ject-matter of decision before the consolidation autho- Sahai. j. 
rides. S. 19 speaks of the “conditions to be fulfilled 
by a consolidation scheme” and deals with the rights 
and liabilities of a tenure-holder, the valuaticn of plots 
allotted a tenure-holder, etc. .S. 19--\ deals with the 
pi'eparation of provisional consolidation scheme by the 
Assistant Consolidation Officer and deals with the 
allotment made to a tenure-holder after determining 
the valuation of the land vested in the Gaon Sabha, or 
any other, local authority. S. 20 deals with the publi- 
cation of the provisional consolidation scheme and 
receipt of objections thereto. S. 21 of the Act deals 
with the disposal of objections on the statement pre- 
pared under s. 19. S. 23 of the Act deals with the con- 
firmation of the provisional consolidation scheme and 
the issue of allotment orders to the tenure-holders. S. 

24 of the Act deals with the possession to tenure- 
holders Or their chaks and for payment of compen- 
sation to them for trees. S. 27 of the Act provides for 
the preparation of new revenue records on the basis of 
allotment made to tire various tenure-holders in the 
consolidation proceedings and s. 28 of the Act provides 
for delivery of possession to the tenure-holders of the 
plots allotted to them. S. 32 of the Act deals rvith 
the power of a tenure-holder to transfer his holding 
The other provisions in the Act except s. 49 of the Act- 

'29— .ap 
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deal wkh miscellaneous matters with which we are not 
concerned in this case. 

We have analysed all the relevant provisions of the 
Act including the long title and the preamble. The 
result of the analysis is that it becomes clear that it is 
only in respect of agricultural land and the rights of 
bhumidhars, sirdars and assamis that the consolidation 
authorities adjudicate. They ai’e not concerned with 
any other lights or any other land or any other pro- 
perty. S. 49 of the Act bars proceedings in a civil or 
revenue court only in respect of such matters which 
could be adjudicated upon or have been competently 
adjudicated upon by a consolidation authority. The 
bar does not extend to matters which are beyond the 
purview or the competence of the consolidation autho- 
rities to decide. It would be noticed that the xvords 
used in s. 49 of the Act are “the declaration and adjudi- 
cation of rights of tenure-holders in respect of land 
lying in an area, for which a notification has been issu- 
ed under s. 4 or adjudication or any other rights 
arising out of consolidation proceedings and in regard 
to which a proceeding could or ought to have been 
taken under this Act”. 

It is well settled that powers of a tribunal of limited 
jurisdiction must strictly be culled out from the sta- 
tute. [See A. J'. D’Costs, Divisional Engineer, G. /. P. 
Railway v. B. C. Patel (1)]. That the consolidation 
authorities are tribunals of limited jurisdiction cannot 
be doubted. We have already said earlier that they are 
not courts or civil or revenue courts with the result 
that thev cannot adjudicate upon any matter in respect 
of which there is no express provision permitting them 
to adjudicate upon. It is well settled that the bar to 
the jurisdiction of civil courts cannot be readily infer- 
red and that their jurisdiction can be barred only bv 

ai A.I.R. (1955) S.C. IP’, 
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an express provision, or one from which such a bai- 
can be inferred by necessary implication. [See Nagiti 
Sasamal v. Punjab Bissoi (I) and Secretary of State v. 
Mask and Co. (2). The relevant words in the Privy 
Council decision are: 

“it is settled law that the exclusion of the juris- 
diction of the civil courts is not to be readily infer- 
red, but that such exclusion must either be expli- 
citly expressed or clearly implied. ” 

S. 9, C. P. C., confers on all civil courts full jurisdic- 
tion to decide all matters relating to civil rights includ- 
ing rights relating to property except those barred by 
special enactment. In other words, a civil court 
would be presumed to have full jurisdiction to decide 
any question relating to a civil right including a right 
relating to property unless it can be shown that there 
is some statute or law under v-hich the jurisdiction is 
barred expressly or by necessarv' implication. We have 
fully analysed the provisions of the Act and have come 
to the conclusion that the functions of the consolidation 
authorities are limited to deciding questions relating 
to tenure-holders’ right only, that is, rights of hhumi- 
dhars or sirdars or assamis in respect of agricultural 
holdings and beyond this consolidation authorities can 
decide nothing. 

Therefore in considering the present application, we 
have to see whether the matter is such which could 
have been or ought to hav’e been decided or is capable 
of being decided by the consolidation authorities. 
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We hav^e already reproduced m extenso the reliefs 
claimed in the plaint. The relief is for possession over 
proprietary rights in respect of certain zarnindari vil- 
lages. Admittedly those rights now vest in the State of 
U. P., but clearly one of the parties to this litigation 

(1) A.I.R. 1962 S.C. .517. f2'l 67 Ind. .VcD. 2-22 at. n, RW 
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is entitled to the compensation and the rehabilitation 
amounts in respect of these villages. As to who is 
entitled to the compensation and rehabilitation 
amounts cannot be determined by tlie consolidation 
authorities. We, therefore, see no reason to hold that 
the present appeal can .either be stayed or has abated 
under the provisions of s. 5 of the Act. Mr. Mohd. 
Husain has contended, on the basis of the authorities 
mentioned in the opening part of this judgment, that 
the view of this Court is categorical that whatever may 
be the nature of rights, if it has any relation to agri- 
cultural property, it can be decided only by the con- 
solidation authorities. We are unable to agree. In 
none of the four cases cited by Mr. Mohd. Husain a 
question relating to either zamindari property oi com- 
pensation in respect of zamindari property was involv- 
ed. The onlv c^uestions that were raised in those cases 
were relating to the rights of bhuniidhars or sirdars or 
assamis and this, we have already held, can be decided 
by the consolidation authorities. It is true that the 
learned Judges, vv’ho dealt with those cases, have some 
times used the word ‘title’. Most probably that word 
was used because the word ‘title’ occun-ed in the Act, 
in connection with bhuinidhari rights, but in those 
cases the learned Judges were only considering either 
hhumidhari or sirdari or adhivasi rights. Consequently 
even if they have used the word ‘title’, it must be read 
in the context in which it is used in that case, the con- 
text being that they were dealing with the rights of 
tenure-holders only.' These decisions are, therefore, 
clearly distinguishable. 

For the reasons mentioned above wc are of the opi- 
nion that the present appeal is not hit by the provi- 
sions of s. 5 of the Act. 

We iv^ould also like to notice the other submission 
of Mr. Mohammad Husain that the plaint not having 
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been amended, this Court cannot grant any relief in 
respect of the compensation amount. The submission 
is without substance. An appellate court is always 
entitled to take into consideration any change in law. 
[See Giimmalapura Taggina Matada Kotturuswami v. 
Setra Veerayya (1)]. The appellate court has also the 
power to mould the relief in view of the change in law. 
This can clearly be done under O. XLI, r. 33, C. P. C. 
It is, therefore, open to us to mould the reliefs so as 
to suit the changed law and die changed circumstances. 
This objection also, therefore, has no force. 

The application is. therefore, rejected. 

Application rejected. 

■r, A.LR. s.c. m. 
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Before Mr. Justice Uniyal 


DES RAJ 


. . . Applicant^ 


yctober, 13 


STATE 


Opposite-party. 



Code of Criminal Procedure, 1898 5 . 

Control and Eviction Officer— If a CouH unde) s_. l^o, C. 
p (j f 7 _ p_ (^Temporary) Control of Rent and Eviction Act, 

and 199, I. P. C. _ 

The Rent Control and Eviction Officer is only an authority 
irho has been invested with certain powers of a civil court 
for can-ving out the purposes of the Act. He exercises 
quasi-judicial poxvers and is not a court as contemplated bi 
s. 195, Cr. P. C. and consequently a complaint by the Rent 
Contrd Officer was not required for proceeding under ss. 19o 
and 199, I. P. C. 

Criminal Revision No. 2097 of 1965 against the 
order of Madan Mohan Gupta, Additional Civil and 
Sessions Judge, Meerut, in Criminal Appeal No. 150 
of 1965 decided on 8th October, 1965. 

Keshav Sahai, for the Applicant. 

Asif Ansari and S. S. Bhalnagnr, for the Opposite- 
party. 

Uniyal, J.: — This application in revision is direct- 
ed against an order rejecting the objection that the 
complaint under ss. 193 and 199, I. P. C. could not be 
entertained by the Magistrate as the same had not been 
preferred by the Rent Control and Eviction Officer 
before whom the alleged false affidavit was hied. 

The facts giving rise to the present revision may now 
be stated. One Munna Lai, who was the landlord of 
certain accommodation, applied under s. 3 of the U. P 
(Temporary) Control of Rent and Eviction Act, 1947 
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(the Act) seeking permission to file a suit to eject his 
tenant, the applicant Des Raj. Thg application under 
s. 3 was contested by the tenant who filed an affidavit 
befoie the Rent Control and Eviction Officer making 
ceitain statements which disentitled the landlord from Uniyai, j. 
seeking permission to eject the tenant. The result was 
that the Rent Control and Eviction Officer rejected 
the application of the landlord. Thereafter the land- 
lord filed a complaint under ss. 193 and 199, L P. C. 
against the applicant alleging that the latter had made 
false statements in the affidavit filed before the Rent 
Control and Eviction Officer. The applicant raised a 
preliminary objection to the maintainability of the 
complaint and contended that the Magistrate could not 
take cognizance of the offence inasmuch as the com- 
plaint had not been preferred by the court in accord- 
ance with the provisions of s. 195(l)(h) of Cr. P. C. 

The Magistrate as ’(veil as the Sessions Judge overruled 
the objection and hence the revision. 

The sole point for consideration is whether the 
Rent Control and Eviction Officer is a ‘court’ as con- 
templated by s. 193, Cr. P. C. ? The expression ‘court’ 
is not defined in the Criminal Procedure Code. S. 3 
of the Evidence Act defines ‘court’ as follows : 

“ ‘Court’ includes all Judges and Magistrates 
and all persons, except arbitrators, legally autho- 
rised to take evidence. ” 

Ss. 19 and 20 of the Penal Code define the terms 
‘Court of Justice’ as under: 

S. 19. The word ‘Judge’ denotes not only 
every person who is officially designated as a Judge, 
but also every person who is em]x>wered by law 
to give, in any legal proceeding, civil or criminal, 
a definitive judgment, or a judgment which, if not 
appealed against, would be definitive, or a judg- 



1966 

Dbs 

IK 

State 
l?niyai, J. 


232 THE INDIAN LAW REPORTS [1967 

ment which, if confirmed by some other authority, 
would be definitive, or 

who is one of a body of persons, which 
body of persons is empowered by law to give 
such a judgment. ” 

'“S. 20. The words ‘Court of Justice’ denotes a 
Judge who is empowered by law to act judicially 
alone, or a body of Judges which is empowered 
by law to act judicially as a body, when such Judge 
or body of Judges is acting judicially. ” • 

The definition of ‘court’ given in the Indian Penal 
Code connotes that unless and until a binding and 
authoritative judgment can be pronounced by a per- 
son or body of- persons it cannot be regarded as a 
‘court’. It has, however, been held that a Tribunal is 
not necessarily a court in the strict sense of the term 
even though it is able to pronounce a final judgment. 

In Harinagar Sugar Mills Ltd. v. Shyam Sunder (1) 
it was pointed out that with the growth of civilization 
and the -problems arising from social and economic 
conditions, a large number of administrative tribunals 
have been empowered to decide disputes' between par- 
ties and give definitive judgments; still such tribunals 
are not regarded as courts. The Supreme Court ob- 
served ; 

“ These tribunals have the authority of law to 
pronounce upon valuable rights; they act in a 
judicial manner and even on evidence on oath, 
but they are not part of the ordinary Courts of 
Civil Judicature. They share the exercise of the 
judicial power of the State, but they are brought 
into existence to implement some administrative 
policy or to determine controversies arising out . of 
some administrative laxv. They are very similar 
to Courts but are not Courts. IVlien the Consti- 


at A.I.R. 1961 S.C. 1669. 
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tution speaks of ‘Courts’ iu Arts, 136, 227 or 228 1966 

or Arts. 233 to 237 or in the Lists, it contemplates desRaj 
C ourts of Civil Judicature but not tribunals other staot 
than such Courts. This is the reason for using . ,■ 
both the expression Arts. 136 and 227. ” 

The Supreme Court emphasised the point that 

“ by ‘Courts’ is meant Courts of Civil Judi- 
cature and by ‘tribunals’, those bodies of men who 
are appointed to decide controversies arising under 
certain special laws. . . . . . Broadly 

speaking, certain special matters go before tribu- 
. nals, and the residue goes before the ordinary 
Courts of Civil Judicature. 'Their procedures 
may differ, but the functions ■ are not essentially 
different. What- distinguishes them has never 
been successfully established. Lord Stamp said 
that the real distinction is that Courts have ‘an 
air of detachment’. But this is more a matter of 
age and tradition and is not of the essence. Many 
tribunals, in recent years, have acquitted them- 
selves so well and with such detachment as to make 
the test insufl&cient;” ' 

Regarding the definition of ‘court’ as given in the 
Indian Evidence Act the Supreme Court in Brajnandan 
Sinha v. Jyoti Nardin (|1) laid down that the definition 
of ‘court’ in s. 3, Evidence Act is not exhaustive but 
framed only for the purpose of that Act and is not to 
be extended where such extension is not warranted. 

-It remains to consider whether the Rent Control 
and Eviction Officer under the U. P. Act is an authority 
invested with quasi- judiciaL powers or is a ‘court’ in 
the strict sense of that term. A similar question arose 
in Bharat Bank v. Employees of Bharat Bank (2). In 
that case the point for consideration was whether a 
tribunal constituted under the Industrial Disputes 

(1) A.I.R. 1966 S.C. 66. (2) A.I.R. 1960 S.C. 188. 
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Act, 1947 exercises all or any of the functions of a 
Court of Justice and, if so, whether it is a ‘court’ in 
the technical sense of the word. After considering a 
large number of authorities it was held that the Indus- 
trial Tribunal was entrusted with the duty of adjudi- 
cating a dispute of a peculiar character and it was for 
this reason that it was armed with extraordinary 
powers. These powers, however, are derived from the 
statute. The adjudication of the dispute has to be in 
accordance with evidence legally adduced and the par- 
ties have a right to be heard and being represented by 
a legal practitioner. Right to examine and cross- 
examine witnesses has been given to the parties and 
finally they can address the tribunal when evidence is 
closed. The whole procedure adopted by the Act and 
the rules is modelled on the Code of Civil Procedure. 
The Industrial Tribunal has, therefore, all the neces- 
sary attributes of a Court of Justice. The Supreme 
Court further emphasised that the exercise of such 
wide powers by the tribunal did not make them 
Courts of Justice. “They may rightly be described as 
quasi-judicial bodies because they are out of the hier- 
archy ‘Df the ordinary judicial sykem 

In order to see whether a tribunal or authority vest- 
ed with judicial power is or is not a ‘court’ we have 
to examine the provisions of the Act under which the 
said tribunal or authority has been constituted. For 
this purpose the preamble of the Act, its aims and ob- 
jects and the powers vested under the statute have to 
be looked into. For instance, it was provided in s. 
11(3) of the Industrial Disputes Act, 1947 that a tribu- 
nal shall have the ^me powers as are vested in a civil 
court under the Code of Civil Procedure when trying 
a suit, in respect of the following matters, namely— 

(a) enforcing the attendance of any person and 
examining him on oath; 
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(6) dealing with production of documents and 
material exhibits; 

(c) issuing commissions for the examination of 
witnesses. 

T itself had made it clear that the 

industrial Tribunal was not a Court of Civil Tudi- 
cature but had been invested with the powers of a 
civil court for certain purposes. From this it follows 
that It was not a civil court but a tribunal exercising 

the powers and functions of a civil courts for certain 
purposes. 

^ The same view was expressed in Virindar Kumar 
Satyawadi v. The State of Punjab (1). That was a 
case under the Representation of the People Act, 1951; 
the appellant in that case was a candidate for election 
to the House of the People and had made a declara- 
tion on solemn affirmation under r. 6 of the Election 
Rules before the Returning Officer. The object;^ 
that the declaration was false was rejected by the Re- 
turning Officer who accordingly accepted the nomi- 
nation paper. Subsequently the rival candidate filed 
a complaint before a First Class Magistrate charging 
the appellant with offences under ss. 181, 182 and 195 
of the Indian Penal Code. The appellant raised an 
objection that the District Magistrate had no jurisdic- 
tion to take cognizance of the offences mentioned in 
the complaint in view of the provisions of s. 195(l)(’ff) 
and {b) of the Criminal Procedure Code. The point 
which arose for consideration was whether the Retum- 
ing Officer was a court as contemplated by the provi- 
sions of the Criminal Procedure Code. Dealing with 
this question the Supreme Court observed that the 
powers entrusted to the Returning Officer are those 
mentioned in s. 36(2) of the Representation of the 
People Act. These powers are undoubtedly judicial 

(1) A.I.R 1956 S.C. 153. 


Dss Ra| 

V. 

STMjm 
Uaiyal, J. 


1966 


Des Raj 
’ State 


Uniyal, J. 


236 THE INDIAN LAW REPORTS [196f 

in character but the Returning Officer is not required 
to act judicially in discharging them and is not, there- 
fore, a court for the purpose of s. 195(1)(6). 

For the proper understanding of the question posed 
in this case we may look into certain provisions of the 
U. P. Act. The preamble of the Act says that it has 
been enacted to provide for the continuance, during a 
limited period, of powers to control the letting and the 
rent of residential and non-residential accommodation 
and to prevent the eviction of tenants therefrom. S. 
2^d) defines “District Magistrate” as including an offi- 
cer authorised by the District Magistrate to perform any 
of his functions under this Act; So that any officer of 
whatever rank may be authorised by the District 
Magistrate to perform the functions entrusted to him 
under the Act; the matter has been left entirely to his 
discretion. S. 3 provides that “subject to any order 
passed under sub-s. (3) no suit shall, without the per- 
mission of the District Magistrate, be filed in any civil 
court against a tenant for his eviction from any accom- 
modation, except on one or , more of the following 
grounds ” : 

S. 7-G(2) provides : ‘ 

“ The District Magistrate shall, in so far as 
such powers are necessary for carrying put the 
different provisions of this Act, have ppwel 
to summon and enforce the attendance , pf 
witnesses and to compel the production of 
documents in so far as may be in the same 
manner as is provided in the case of a Court 
under the Code of Civil Procedure, 1908. ” 
The provisions laid down in s. 7-G(2) above make 
it abundantly clear that the District Magistrate acting 
under s. 3 is not a civil court but has been invested 
with powers of a civil court for certain purposes. It 
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will be noticed that the provisions of s. 7-G(2) are ana- wee 
logons to those of s. 11(3) of the Industrial Disputes 5^7^!, 

Act, 1947 referred to in Bharat Bank v. Employees srAra 

oj Bharat Bank (1). A reading of the provisions of 

the U. P. Act makes it plain that the Rent Control 

and Eviction Officer is not a court but only an autho- 
rity who has been invested with certain powers of a 
civil court, for carrying out the purposes oif the Act. 

In Lala Shri Bhagwan v. Ram Chand (2) the point 
raised before the Supreme Court was whether the Rent 
Control and Eviction Officer under the U. P. Act 
•exercises the power of a court or whether he is merely 
a tribunal exercising judicial functions. Gajendra- 
GADKAR, C. J., speaking for the Court, said that — 

“The right conferred on the tenants not to be 
evicted, except on the specified grounds enume- 
rated by els. (a) to (g) of s. 3(1) is a statutory right 
of great significance, and it is this statutory right 
of which the tenants would be deprived when 
the landlord obtains the sanction of the District 

Magistrate the appropriate 

authorities have to consider the matter in a quasi- 
judicial manner and are expected to follow the 
principles of natural justice before reaching their 
conclusions.” 

It was clearly laid down that the powers exercised by 
the District Magistrate under the U. P. Act were quasi- 
judicial powers and that the District Magistrate acting 
under s. 3 is not a court. 

In Nageswara Rao v. Andhra Pradesh State Road 
Transport Corporation (3), Subba Rao, J. (as he then 
was) delivering the majority judgment of the Court 
said: 

“The concept of quasi-judicial act implies that 
the act is not wholly judicial; it describes only a 

<1) A.I.R. 1950 S.C. 188. (2) A.I.R. 1965 S.C. 1767. ' 

(3) A.I.R. 1959 S.C. 308.' 
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1966 duty cast on the executive body or authority to con- 

ObsRaj form to norms of judicial procedure in performing" 

Siam some acts in exercise of its judicial power.” 

uniiaiTj- ft follows that when an authority or tribunal makes an 
order and the order is of a quasi-judicial nature, it can^ 
not be regarded as an order made by a court. The same 
view has been expressed in Jagannath Prasad v. State of 
U. P. (1). 

I am, therefore, clearly of opinion that the Rent Con- 
trol and Eviction Officer is not a court as contemplated 
by section 195 of the Cr. P. C. and the complaint was 
rightly entertained by the Magistrate. 

Learned counsel for the applicant referred to Bilas 
Singh V. Emperor (2). The point which arose for con- 
sideration in that case was whether the Election Com- 
missioners were civil courts within the meaning of s. 
476, Cr. P. C. SuLAiMAN, J. expressed the view that the 
word ‘includes’ in s. 195(2) has a wider connotation than 
the word ‘means’ and, as such, the Election Commission- 
ers would be covered by the expression ‘court’. The 
learned Judge, however, made it clear that ‘‘it is impos- 
sible to hold that the Election Commissioners are a 
‘civil court’ within the meaning of s. 476, Cr. P. C. and 
I must, therefore, hold that they had no jurisdiction to 
proceed under that section.” 

Deniels, J. agreed with Sulaiman, J. that Election 
Commissioners are not a civil court, but he disagreed 
with him on the interpretation of the word ‘includes’ in 
s. 195 and said that this word in an enactment is not al- 
ways of a wider significance than the word ‘means’ as- 
held by the Privy Council in Dilworth v. The Newzea- 
land Commissioners of Stamps (3). The learned Judge 
went on to say— 

“If the term ‘Court’ in s. 195 is really wider than 
the civil, revenue or criminal court in s. 476, the 

(1) A.I.R. 1963 S.C. 416. (2) A.I.R. 1925 All. 737. 

(3) 1899 A.C. 99. ’ 
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:.urious result follows that whereas the order of the i 96 o 
civi , revenue or criminal court making or refusing 
to make a complaint is subject to appeal and to a . " 
special procedure prescribed by s. 476, a similar 

order passed by a Court constituted is not subject 
to any appeal.” ■’ 

The above decision, if anything, goes against the con- 
^ntion raised by the learned counsel that the Election 
Commissioners are a civil court. 

pejor {i) In that case it was held that s. 193rn fftl 
applies if a judicial proceeding is in existence at the 
ime when it is sought to prosecute the offender for an 
offence mentioned in s. 195, Cr. P. C. The view of the 
Bombay High Court in that case runs counter to the 
opinion expressed by our own Court in Emperor v. 

Kasfu Ram, (2) and Emperor v/ Pra^r Dutt, (3) None 
of these cases, relied upon by the learned counsel are 
relevant to the point under consideration. The matter 
tas been finally settled by the Supreme Court in the case 
- . -^ola Shn Bhagwan (4) and it has been held that the 
procee . ings before the Rent Control and Eviction Officer 
under the U. P. Act are not judicial proceedings in a 
court ut are quasi-judicial proceedings before an autho- 
rity appointed under the Act. 

I am therefore, clearly of the view that the com- 
p amt filed by the landlord against the applicant was 
rightly entertained by the Magistrate. The revision 
accordingly fails and is dismissed. 


(1) A. I R. 1947 Bom. 7 
<'3’ I.L.R. 51 All. 382. 


Revision dismissed. 

(9) I.L.R. 46 All. 906. 

f4VA.I.R. 1965 S. C. 1767. 
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APPELLATE CIVIL 


Before !Mr. Justice Jagdish Sahai and Mr . Jiistice 

Broome 

RAJENDRA SWARUP SHARMA ... Appellant, 

V. 

THE GENERAL MANAGER, NORTHERN EAS- 
TERN RAILWAY ... Respondent. 

Constitution of India, 4rf. 311(2) Reversion from officiat- 
ing higher post for unsatisfactory performance — Not a re- 
duction in rank. 

Where a government servant is given a chance to officiate 
on a higher post, it is implicit in the promotion that he would 
be reverted on account of unsatisfactory performance. There- 
fore, unless the servant had a right to the post he cannot com- 
plain that he was deprived of a position to which he was 
legally entitled. Termination of officiating trial chance does 
not amount to reduction in rank where no right to the post 
existed. In such cases notice for termination is not material. 

Whether a reversion affects the chances of future promotions 
is a question to be ecided on the facts of each case. 

Special Appeal no. 227 of 1962 from the Judgment 
and Decree of V. G. Oak, J. in Civil Miscellaneous 
Writ No. 2348 of 1959 decided on 1st November, 
1961. 

Shanti Bhushan, ior the Appellant. 

The following judgment of the Court was delivered 
by— 

Jagdish Sahai, J.:^ — This special appeal by Rajen- 
dra Swarup Sharma is directed against the judgment 
of Oak, J., dated November 1, 1961 dismissing writ 
petition No. 2348 of 1959. 

Rajendra Swarup Sharma (hereinafter referred to as 
Sharma) was employed in the North-Eastern Railway 
as a Traffic Inspector in Lower Gazetted Service class 
111. Some posts in Lower Gazetted Service class II 
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fell vacant. Sharma applied for promotion to one of wee 

those postis. A Selection Board prepared a panel of 
names. Sharma’s name was included in it by the swarup 
Selection Board. He was given a chance to work as v. 
Assistant Traffic Superintendent 'in Lower Gazetted 
Service class II and took over on that post on October Manager 
S, 1958. However, by means of an order dated August Eastern 
7, 1959 he was reverted to his substantive post in Lower 
Gazetted Service class III. In this order no reason was 
assigned for Sharma’s reversion to his substantive post. 

He made a request to the authorities to inform him of 
the reasons of his reversion, whereupon a clarification 
note was issued on September 15, 1959 in which it w^as 
stated that Sharma had been reverted on account of his 
unsatisfactory performance. In the writ petition afore- 
said, Sharma prayed that the orders dated August 7, 

1959 and September 15, 1959 be quashed. 

The main submission of the learned counsel for Sri 
Sharma before Oak, J. was that Sharma was entitled to 
the benefit of Art. 311 (2) of the Constitution of India, 
and inasmuch as no opportunity of showing cause was 
provided to him before he was reverted to his substan- 
tive post, there had been an infringement of the pro- 
visions of Art. 311(2) of the Constitution. Oak, J. re- 
pelled this submission. The learned counsel for Sri 
Sharma also relied upon certain rules. The learned 
Single Judge was, however, of the opinion that it had 
not been established that there had been any infringe- 
ment of those rules. He observed as follows: 

“As discussed above, r. 10 of Chap. II of the In- 
dian Railway Establishment Manual is ambiguous 
It cannot, therefore, be stated that the interpreta- 
tion placed by the Railway Board is clearly wrong.' 

Mr. Shanti Bhushan, the learned counsel for the ap- 
pellant, has contended that inasmuch as the appellant’s 

31 — iD 
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^ reversion was on account of his unsatisfactory perfor 

^ attached to him with the result 

Sharm* that he was reverted for a fault and for that reason 
The -^rt. 31 1 (2) of the Constitution of India is applicable, 
Man!'^ placed reliance upon P. L. Dhinsra v. Union 

consider the question as to 
K^v whether or not P. L. Dhingra’s (1) case applies to the 
Jagdish facts of the case, we would like to mention the salient 

Sahai, j. facts. 

Sharma was occupying the post of a Traffic Inspec- 
tor m the Lower Gazetted Service Class III. Clearly, 
he had no right to a post in the Lower Gazetted Ser^ 
vice class 11. Any post in Lower Gazetted Service 
class II did not fall in the cadre to which Sharma be- 
longed in Lower Gazetted Service class III. Conse- 
quently, ne could not claim promotion to Lower 
Gazetted Service class II as of right and it could not 
be his normal expectation. He was given a chance to 
officiate on a post in Lower Gazetted Service class II 
on a trial basis. It was implicit in the promotion award- 
ed to him that he would be reverted on account of un- 
satisfactory performance. Since Sharma had no right to 
a post in Lower Gazetted Service class II, he cannot°com- 
plain that he has been deprived of a position to which 
he was legally entitled. Mr. Shanti Bhushan contends 
that the following observation in Dhingra’s case (1) sup- 
ports Sharma; ' , 

Thus if the order entails or provides for the for- 
feiture of his pay or allowances, or the loss of his 
seniority in his substantive rank or the stoppage or 
postponement of his future chances of promotion, 
then that circumstance may indicate that although 
in form the Government had purported to exercise 
its right to terminate the employment or to reduce 
the servant to a lower rank under the teim.s of the 

(1) A.r.R. 195S S.C. 36. 
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contract of employment or under the rules, in truth 
and reality the Government has terminated the em- 
ployment as and by way of penalty.” 

The Supreme Court was not dealing with a case like the 
one before us where a person has only been given a tem- 
porary promotion, merely on a trial basis. Apart from 
this all that the above passage indicates is that even 
though an order of reduction in rank may look innocu- 
ous, it may in truth and reality be one of reduction in 
rank. In the present case, we have analysed the facts 
and have come to the conclusion that in truth and real- 
ity also the railway authorities did not reduce the appel- 
lant in rank. They only terminated the officiating trial 
chance given to Sharma and reverted him from a post, 
to which he was not entitled, to his substantive post. 
Under these circumstances, we do not see any application 
of Uhingra’s case (1) to the facts before us. When their 
Lordships spoke of the stoppage or postponment of his 
future chances of promotion, they did not have in their 
mind a case where a nerson is given only a trial chance 
and, having proved himself unworthy of it, is reverted 
to his substantive post. 

Mr. Shanti Bhushan also placed reliance upon P. C. 
Wadhzua v. Union of India (2). The facts of that case 
are very different from the facts before us. That was a 
case of a member of the Indian Police Service and their 
Lordships spoke of the stoppage or postponement of his 
vice. While doing so, their Lordships held that it was 
the normal expectation and the right of a member of that 
service to have entry in the senior scale of the service, 
provided there was a vacancy and that no one could be 
deprived of it except on the ground of either there be- 
ing no vacancy or of misconduct or of unfitness. In the 
present case, Sharma was not in class II Service at all. 
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He was only in class III Service and there was no rule 
under which he could enter class II Service as of right. 
That being the position, the case of Wadhwa is clear- 
ly distinguishable. 

Mr. Shanti Bhushan also placed reliance upon 
Dhajadhari Datta v. Union of India (1) and Dineshwar 
Bhattacharya v. Chief Commercial Superintendent, East- 
tern Railway (2). In the former case, a police officer was 
reverted to a lower rank, inter alia, on the ground of 
misconduct. It was, therefore, a clear case of punish- 
ment being awarded to him for misconduct. Apart 
from the circumstances that the facts of that case are 
very different from the case before us, that case cannot 
be treated to be an authority for the proposition that 
even when a person is given a chance to officiate on a 
higher post, his reversion to his substantive post would 
amount to reduction in rank. Actually Sinha, J., who 
decided Dhajadhari Datta’ s cast (1) has observed to the 
contrary. He says : 

“Just as a person in an officiating post has no 
right to the post, similarly, he has no right also to 
be promoted to that post. Promotion to a post 
is done either according to seniority or efficiency 
If a person has been sent down to his substantive 
post after officiating in a higher post for any length 
of time, he would in most cases lose some advan- 
tages of seniority because in the meantime j>ersons 
junior to him in his substantive post might have 
been promoted to higher posts. But that, in my 
opinion, would be too remote and I do not think 
that the learned Chief Justice had such a contin- 
gency in his mind.” 

In Dineshwar’ s case (2) the impugned order was passed 
by the General Manager of the Bengal Nagpur Railway 

U) A.I.R. 1958 Cal. 546. (2) A.I.R. i960 Cal. 209. 
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who directed that “you should be reverted from the L. G. 
S. to Class III on account of unsuitability and your name 
should be removed from the panel of Class III staflE ap- 
proved for promotion to the Lower Gazetted Service.” 
SiNHA, J., who decided this case, unheld the order of 
the General Manager reverting Dineshwar to his subs- 
tantive rank but quashed that part of the order which 
directed the removal of his name from the panel of class 
III Service. The case, therefore, does not fully support 
the contention of Mr. Shanti Bhushan and cannot be 
treated to be an authority for the proposition that the 
reversion of Sharma to his substantive post was in the 
nature of punishment and amounted to an order of re- 
duction within the meaning of Art. 311 (2) of the Con- 
stitution of India. 

With regard to the contention that the removal of his 
name from the panel affected his future promotion, we 
would like to point out that no such case was taken in 
the writ petition or before the learned single Judge. 
Whether or not the appellant’s chances for future pro- 
motion would be affected is a question of fact, for the 
determination of which we have no. material before us. 
If the appellant's name was the last in the list, he can 
obviously have no cause to complain. Before he could 
succeed in showing that the chances of his future promo- 
tion had been affected, he had to make allegations of 
fact showing that the names of several persons who were 
below hiin in the list had been promoted before him. 
This had not been dbne in the present case, Conse- 
quently, we do not see any applicability of Dineshwar’ s 
case to the facts before us. 

Mr. Shanti Bhushan placed reliance upon r. 133(2) 
of the Railway Establishment Code, Volume I. That 
rule reads : 
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“Officiating or substantive promotions to class 
II Service shall be made by the General Managers 
provided that such promotions are made in the 
strict order of priority in which the individuals 
have been placed on the recommendations of Selec- 
tion Board; if any supersession of that order is in- 
volved, the matter should be referred to the Rail- 
way Board.” 

Mr. Shanti Bhushan contends that once the name of 
Sharma was in the list, he had a right to promotion in 
the strict order in which his name was entered and if 
there was to be a change, the matter had to be referred 
to the Railway Board. There is no material before us 
!o show whether the matter was or was not referred to 
the Railway Board. The point was not taken in this 
form either in the writ petition or before the learned 
single Judge. In that view of the matter, we are not 
impressed even with this submission of Mr. Shanti 
Bhushan. 

On enquiry from us, Mr. Shanti Bhushan has stated 
that the appellant has now already been promoted to 
Lower Gazetted Service class II. His only complaint 
•s that even though he has been so promoted, some per- 
sons junior to him might now have become his seniors. 
We have already pointed out earlier that there is no 
material on the record, on the basis of which it could 
be held or even urged that juniors to the appellant have 
now become his seniors in Lower Gazetted Service class 
11. Besides, in view of his promotion to Lower Gazet- 
ted Service class II, the only relief that the appellant 
in substance has asked for is that his seniority in Lower 
Gazetted Service class II niay be readjusted if it has 
!been adversely affected and he should be given a place 
higher than those who may have been his juniors. We 
have already said that in the first place, there is nothing 
to show that there were any juniors to him in the list; 


ALLAHABAD SERIES 


247 


2 ALL.] 

secondly, the question relating to the determination of 
seniority is beyond the scope of the writ petition giving 
rise to this special appeal. In the writ petition, the 
only prayer that was made was that the order reverting 
the appellant and the one assigning him the reasons for 
his reversion be quashed. Inasmuch as the appellant 
has now been promoted again, his complaint of demo- 
tion has disappeared. 

Strenuous argument was advanced by Mr. Shanti 
Bhushan to the effect that in every case, where a person 
is reverted to his substantive post on the ground of un- 
satisfactory performance, it must be held that there has 
been a reduction in rank. So far as the present case is 
concerned, we would like to point out that in the order 
dated August 7, 1959 by which the petitioner has been 
reverted, the reason for his reversion was not mentioned 
and it was a simple order of reversion. It was only be- 
cause Sharma insisted that he must be told the reasons 
why he was reverted that the railway administration had 
to inform him that his reversion was brought about by 
his “unsatisfactory performance.” As was pointed out 
by the Supreme Court in Dhingra's case (1), it is not the 
motive for either terminating the services of a Govern- 
ment servant or reducing him that is material deter- 
mining whether or not it amounts to an order of dis- 
missal or removal of reduction in rank, but it is the 

ground on which a person has either been dismissed 
or removed or reduced in rank. In the present case, 
Sharma was not reduced in rank on any ground of mis- 
conduct, though the motive for reverting him to his 
substantive post was that he had failed in the trial that 
was given to him and his performance was not satisfac- 
tory so as to justify his absorption in Lower Gazetted 
Service class II. 

<1) A.I.R. 1958 S.C. 36. 
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No other submission has been made before us. We 
are satisfied that there are no merits in, this special 
appeal. We, therefore, dismiss it with costs. 

Special appeal dismissed. 
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Before Mr. Justice Verrna and Mr. Justice Rajeshwari 

Prasad 

SHIV PRASAD GUPTA AGARWALA ... Appel- 
lant, 

V. 

S. M. SABIR ZAIDI ... Respondent. igee 

Fatal Accidents Act, 1855 , s. l-A — Damages — Conditions for December.! 
the award of — Deceased not earning wages at the time of 
death — Considerations for and determination of damages in 
such a case. 

The damages that are allowed under the Act are for the loss 
of the pecuniary benefits which the plaintiff would have got 
from the deceased if the latter had not died. In estimating 
the loss, the age of the deceased, his expectation of life; the 
oondition of his health, his habits, etc. are relevant considera- 
tions for ascertaining his earning capacity. Damages by Way 
of solatium is, however, not contemplated. 

It is not a condition precedent for the award of damages 
that the deceased should have been earning ail income on the 
date of death. Nor need there be specific evidence of pecu- 
niary advantage actually derived, even prospective loss ' can 
be taken into account. 

Thus the quantum of dainages, circumstances of family, 
deceased s position in the family, his mental and physical equip- 
ment, his age as well as the age of the claimant, standard of 
living of the family are the necessary considerations. 

First Appeal No. 241 of 1955 against the Judgment 
and decree of R. A. Qureshi, Additional Civil Judge, 
MuzafEarnagar, in suit No. 45 of 1958 decided on 2nd 
April, 1955. , . 

.B. 5. Dflr&an, for the Appellant. 

M. A, Kazmi, for the Respondent. 

The following judgment of the court was delivered 
by— 

. R. Prasad, J. : — ^This is a plaintiff’s first appeal direc- 
ted against the judgment and decree of the Additional 

32 — 
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Civil Judge, Muzaffarnagar, dated 2nd April, 1955 in 
Suit no. 45 of 1953. 

The plaintifiE filed this suit for recovery of a sum of 
Rs.20,000 from the defendant with costs of the suit on 
the facts disclosed in the plaint. The plaintiff alleged 
that the defendant-respondent carried on business of 
running contract carriage buses and that in that con- 
nection he owned Chevrolette Public Stage Carriage 
Bus USL1818, which used to rim between Muzaffar- 
nagar and Bhopa and to carry passengers. The bus 
was insured against third-party risk with some Insurance 
Company. The plaintiff himself was an Assistant 
Engineer (Tube-well Division) and belonged to res- 
pectable family. Plaintiff’s elder brother Janki Prasad 
^s a retired Executive Engineer, Public Works Depart- 
ment, Uttar Pradesh, and one of the sons of the plain- 
tiff, Sri Chandra Mohan Gupta was a Lieutenant in the 
Army, having Commissioned Rank. Shri Jag Mohan 
Gupta aged about 18 years was one of the sons of the 
plaintiff, and at the relevant time, he was a student of 
the Ilnd Year, D. A, V. College, Muzaffarnagar. Ac- 
cording to the plaintiff, he was brilliant and promising 
and possessed good physique. Consequently, plaintiff 
entertained high hopes from him. On the 3rd October, 
1952, Sri Jag Mohan Gupta was going in a rickshaw 
to a place known as New Mandi, Muzaffarnagar from 
the Railway Station. He had crossed the Bhopa Rail- 
way crossing at Muzaffarnagar. The rickshaw driver 
had stopped the rickshaw in front of the cycle repair 
shop of Sri Munshi Lai about 100 paces away from the 
Railway crossing towards Bhopa side. The rickshaw 
was on the kuchacha portion of the land in front of the 
aforesaid shop about twenty feet away from the pucca 
Gola of the road. The rickshaw driver was getting 
down from his rickshaw to get rickshaw wheels inflat- 
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ed. Shri Jagmohan Gupta remained sitting thereon. 

At that moment the abovenoted passenger bus driven isirvPRASAD 
by Zahoor Ahmad driver, came from Bhopa side with agrT^Li 
passengers, but without using the horn, it came rashly g m^'sabir 
on the wrong side, namely, on the right side on the Iudi 
kuchcha portion of the road. In this process, the rick- Rajeshwari 
shaw was so violently struck that the rickshaw driver **”^‘*’1* 
fell down to his left and got hurt, while Jag Mohan 
fell towards his back side. His head got crushed by 
the said bus and he died instantaneously. The death of 
the deceased was, therefore, brought about by gross neg- 
ligence of the defendant’s servant, for which the defen- 
dant was liable. It was also alleged that the bus %vas 
not in a perfect order. The brakes both foot and hand 
were not functioning. The condition of the bus, there- 
fore, also subscribed the incident. 

Criminal proceedings had to be shelved on account of 
the fact that the driver absconded and went to Pakis- 
tan. 

Thg plaintiff and Kis family were greatly shocked by 
the death of Jag Mohan. The plaintiff had very great 
love and affection for him and he was very obedient to 
the members of the femily. The plaintiff was deprived 
of the affection and services of the deceased and had 
suffered loss. Although a sum of Rs.20,000 would not 
be adequate compensation, the plaintiff contents him- 
self by claiming damages to that extent. 

Defendant filed a written statement to contest the 
suit. His case was that the death of Sri Jagmohan 
Gupta was not caused on account of any negligence act 
of the defendant or his driver. Nor was the bus in a 
defective condition. The driver was running the bus 
at a low speed when the rickshaw running at a high speed 
reached near the bus and that there was a bullock-cart 
also in front of the bus on the side of the Railway cros- 
sing on the main road. With a view to avert an acci- 
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dent, the driver of the bus diverted it from die left to 
die right side and at that moment the rickshaw appear- 
ed from behind the bullock-cart suddenly. This was 
how the accident took place. It was alleged that the 
death was caused on account of the negligence of the 
rickshaw driver himself. It was further averred that 
the Insurance Company was a necessary party to the 
suit. The defendant in any case was not liable to pay 
damages but if the plaintiff could claim any, it was from 
Zahoor Ahmad the driver or from the Insurance Com- 
pany. It was also said that the damages claimed by the 
plaintiff were execessive and that the suit was liable to 
be dismissed. 

Necessary issues were framed by the court below and 
the material findings returned by that court are that 
the suit was not bad for non-joinder_of the Insurance 
Company, and that the defendant was liable to pay 
damages on account of the negligent conduct bf his 
driver Zahoor Ahmad. The court further came to the 
conclusion that the accident took -place while rickshaw 
of the plaintiff’s son stopped in front of Munshi Ram’s- 
shop and not in the manner as alleged by the defen- 
dant. It was also found that the driver was guilty of 
negligence and rash driving. After recording all these 
findings in favour of the plaintiff, the court below con- 
sidered certain circumstances and some case-law, and 
came to the conclusion that the plaintiff was not entitl- 
ed in law to any damages. As a result of the last find- 
ing, court below dismissed the plaintiff’s suit in its en- 
tirety. 

• We have gone through the reasoning accepted by 
the court below in deciding the \^rious issues in favour 
of the plaintiff, and there does not appear to be any 
vtdid reason for interfering with daose findings.; Wo, 
therefore, cohfiim the findings of die court beiow re- 
corded in favour of the plaintsff . ' 
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So far as the finding of the trial court on the ques- i 96 s 
tion of damages is concerned, we are of the view that shiv prasao 
the court below fell into error in coming to the cunclu- 
sion that the plaintiff was not entitled to any damages ^ j/'sabir 
at all. Zum 

The suit has been filed under s. 1 -A of the Fatal RajeshwaH 
Accidents Act. Under this Act, the Court has been ^^asad, j. 
given a discretion to allow such damages as it thinks 
proportionate to the loss resulting from such death, to 
the parties for whom and for whose benefit such action 
has been brought. The court has to determine the 
pecuniary loss resulting from the death to the parties 
beneficially entitled. The damages that are allowed 
under such a claim are for the loss of the pecuniary 
benefits, which the plaintiff would have got from the 
deceased, if the latter had not died. In estimating 
such loss, the age of the deceased, his expectation of 
life, the consideration of his health, his habits and other 
matters which go to show his earning capacity, have 
to be considered. Sympathetic damages by way of 
solatium cannot be aPowed- The assessment of damag- 
es in such a case must necessarily be rough and appro- 
ximate, and the investigation has to be more or less a 
guess-work. 

It appears that for sometime, the notion was that no 
damages could be aw’arded in case, where the deceased 
xvas not shown to have been earning wages at the time 
of his death. By decisions both under the English and 
Indian Law that notion was dispelled and the view 
which appears to be settled now i§ that in order to en- 
title the plaintiff to damages on account of the death of 
his relation, it is mot n^essary that the deceased should 
have been an earning member on the date of his death. 

'Charlesworth in his well-known book on Negligence, 

Third Edition at page 559, states^ '■ , 

"It is not necessary that the deorased . . should 
have been actually earning wages at , the death, if 
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there is a reasonable expectation that wages will be 
earned in the future, with the result that financial 
benefit will accrue to the dependents. 

The fact of past contribution may be important 
in strengthening the probability of future pecu- 
niary advantage but it cannot be a condition pre- 
cedent to the existence of such a probability.” 

The provision of Indian Fatal Accidents Act in India 
are similar to those of the Fatal Accidents Act, 1846 (9 
and 10 Viet. c. 93) of England, popularly known as Lord 
Campbell’s Act. In the case of Taff Vale Railway v. 
Jenkins (1), it was observed: 

“It is not a condition precedent to the mainten- 
ance of an action under the Fatal Accidents Act, 

1 846, that the deceased should have been actually 
earning money or money’s worth or contributing 
to the support of the plaintiff at or before the date 
of the death, provided that the plaintiff had a rea- 
sonable expectation of pecuniary benefit from the 
continuance of the life.” 

In the above authority, Viscount Haldane, Lord Chan- 
cellor also observed : 

“The basis is not what has been called solatium, 
that is to say, damages given for injured feelings 
or on the ground of sentiment, but damages based 
on compensation for a pecuniary loss. But then 
loss may be prospective, and it is quite clear that 
prospective loss may be taken into account. It has 
been said that this is qualified by the proposition 
that the child must be shewn to have been earning 
something before any damages can be assessed. I 
know of no foundation in principle for that propo- 
sition either in the statute or in any doctrine of 
law which is applicable, nor do I think it is really 
established by the authorities when vou examine 
them.”—-'-' ■■ ' ■ 

■ • (1) 4918 A, G.- p. t; . - - . ' . - 



In the case o£ Hira Lai v. State of Punjab (1), the view i966 
taken was that in order to succeed in such an action, it shivPra8ai> 
was not necessary for the plaintiff to prove that the de- agrawL 
ceased was actually earning some income, the whole or ^ j/ sabw 
part of which was spent towards the maintenance or Za'idi 
support of his parent. There has not to be specific evi- Rajeshwan 
dence of peainiary advantage actually derived from the I- 

deceased prior to his death. Under this Act, even pros- 
pective loss can be taken into account. Parents can legi- 
timately recover for the loss of the probability that their 
son would some day earn and contribute towards their 
maintenance. 

Applying these principles to the facts of the present 
case, the question of damages has to be fixed by consi- 
dering the circumstances of the family, the position 
which the deceased occupied in his family, the mental 
and physical equipment of the deceased, his age, also 
the age of the plaintiff and the standard of living of 
the particular family. It is not in dispute that the de- 
ceased was about 18 years of age, and that there whs 
nothing particularly wrong with his health. He was a 
student of Interm^iate class and one of the subjects 
offered by him was Biology. The evidence disclosed 
that it was proposed to send the deceased into medical 
profession. Court below has given undue attention to 
the question whether the boy was really a brilliant 
student. That is only a matter of degrees. So far as 
the standard of the family of the plaintiff is concern- 
ed, it appears that the plaintiff himself was an Engineer 
and in Government service.. One of his sons was in 
the Army as a Lieutenant and other members of his 
family were also well-employed and feirly educated. 

There is no reason to doubt why the deceased would 
not have been brought up and educated on the 
standard. On a consideration of the relevant circum- 


stances, we are of the opinion that the deceased had 


C1)-A.I.R. 1961 Pun. 236. 
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fair prospect in life and would certainly have made 
himself useful to the family. If the proposal about his 
studies and going into the medical profession had gone 
as scheduled, it would be fair to expect that he would 
have earned at least Rs.SOO or R .400 per month. 

In fixing damages, we are not oblivious of the fact 
tliat it would have been necessary for the plaintiff to 
incur expenditure on the further studie.s of the deceas- 
ed till he was duly qualified. Nor are we oblivious of 
the fact that within a course of few years, the deceased 
would have been married and then he would have to 
support his own family out of his earnings. After tak- 
ing notice of the aforesaid considerations, we have come 
to the conclusion that in due course, the deceased would 
have started contributing a sum of Rs.lOO per month 
to his father’s fund. The plaintiff was about 53 years 
bf ^^e when the death of his son took place and rely 
ing bn the average Indian span of life, plaintiff would 
be exp>ected to be .alive up to the age of /O years. The 
deceased himself was 18 years of age when his death 
took place and he would have started earning from the 
age of 25 years. The age of the plaintiff would have 
been 60 years by the time the deceased attained the agd 
of 25 years. The plaintiff would, therefore, have ob- 
tained pecuniary assistance from^ the deceased at the rate 
of Rs.lOO per month for a period of ten years. By the 
death of his son, the plaintiff has beeh deprived of the 
prospect of getting pecuniary assistance at the rate of 
Rs.lOO per month for a period of ten years. The total 
amount Of damages, therefore, to which the pla.intiffi 
Can be entitled must be fixed at Rs.I2, 000. 

We allow the appeal, set aside the decision of the 
bourt below and decree the plaintiff’s suit for recovery 
of Rs.l 2,000 only with proportionate costs against the 
pittson arid property of the defendant. The rest of the 
plaintiff’s claim is disinissed. 

Ordered dccordind'^ 
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CRIMINAL REVISION 

Before Mr. Justice R. A. Misra* 

Applicants, 

1966 

Dcceniber, 6 ‘' 

STATE ■ ... Opp-PARTY. 

Prevention of Cow Slaughter Act, 1965 {Act I of 1956)— 3 

and 8—5. 3 — Word “Slaughter” Meaning of. 

The word ‘slaughter’, in s. 3 of Prevention of Cow Slaughter 
Act, 1955, does not mean merely killing or finishing life in the 
animal. It also covers the numerous incidental and necessary 
process for turning it into a state in which it can be used for 
purposes of food. These necessary processes in the case of a 
killed animal are skinning the dead body, dismembering its 
parts from the body and cutting the body into smaller pieces, 
for being cooked. 

Criminal Revision No. 349 of 1965 against the order 
dated August 31, 1965 .passed in Crl. Appeal No. 7 of 
1965 by Sri O. P. Mehrotra, II Additional Sessions 
Judge, Unnao. 

The facts appear in the judgment. 

Kalhe Abbas-, Counsel for the Applicant. 

T. N. Verma, Counsel for the State. 

Misra, J.:— In this revision petition I have heard 
Sri Kalbe Abbas, learned counsel for the applicants and 
the learned Assistant Government Advocate- I have 
also closely perused the record. 

In my opinion, none of the four grounds on which 
the revision petition is sought to be supported, is effec- 
tive and, therefore, it must fail- 

Firstly, it is argued that the statements of the eye- 
witnesses namely Ahmad Khan (P. W. 1), Kallo (P. W. 

•While sitting at Lucknow. 
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2), Yaqub Khan (P. W. 3), Sankatha Prasad, Head Con- 
stable (P. W. 4), and Bhagw^ati (P. W. 5), suffer from 
material contradictions and the first three witnesses are 
proved to be inimical to the applicants and, therefore, 
their evidence should not be believed. The learned 
counsel for the applicants has invited my attention to 
one or two minor discrepancies in their statements. 

I have considered them, and they are, in my opinion, 
too flimsy to doubt their evidence. Further, both the 
lower Courts have held the statements of these eye- 
witnesses to be reliable and I am not satisfied that this 
concurrent finding of fact of the lower Courts is either 
unreasonable or perverse to call for an interference by 
this Court in revision. 

Then, it was argued that the statements of the eye- 
witnesses are in conflict with the evidence of Dr. R. P. 
Singh, who performed post-mortem examination on the 
body of the cow and, therefore, they should be rejected. 
This argument also, in my opinion, is without any sub- 
stance- No doubt, according to the statement of Dr. 
R- P. Singh, the cow in question was slaughtered at 
about 9 a.m., on the date of occurrence, but, according 
to the evidence of the eye-witnesses, they discovered it 
being slaughtered on the same day before 7 a.m. The 
seeming discrepancy between the statements of Dr. R. P. 
Singh and the eye-witnesses has been satisfactorily ex- 
plained by the evidence of Dr. Ramayan Pandey, Master 
of Veterinary Science and Lecturer in the Department 
of Medicine, Veterinary College, Mathura, who stated 
that it is not possible for any doctor to be exact about 
the duration of death and that there is always a margin 
of error of one or two hours either way in it. He opined 
that the cow in question could have been slaughtered 
before 7 a.m. also. I have no reason to disagree with 
the opinion of the appellate Court that there is no con- 
flict between the statements of the eye-witnesses and 
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the medical evidence and the argument against it should 
be rejected. 

Thirdly, the learned counsel for the applicants argued 
that even accepting the statements of the eye-witnesses 
to be true, they did not see the cow being killed by any 
applicant and since her dead body was lying inside the 
house of Rasool Bux, who escaped from the spot, the 
possibility that she was killed by Rasool Bux, cannot be 
excluded, and, therefore,"* the conviction of the appli- 
cants for the contravention of s. 3, read with s. 8 of the 
Prevention of Cow Slaughter Act, is not maintainable. 
In my opinion, this argument is based on a misconcep- 
tion of the true meaning of the word ‘slaughter’ as used 
in s. 3 of the Prevention of Cow Slaughter Act. The 
word ‘slaughter’ does not connote only ‘killing’ as con- 
tended by the learned counsel but it means something 
more. In Webster’s New Twentieth Century Diction- 
ary, amongst others, one of the meanings of the tsnrd 
‘slaughter’ is ‘the killing of an animal for food’. Thus, 
the word ‘slaughter’ does not mean merely killing or 
finishing life in the animal- It also covers the numerous 
incidental and necessary processes for turning it into 
a state in which it can be used for purposes of food. 
These necessary processes in the case of a killed animal 
are skinning the dead body, dismembering its parts from 
the body and cutting the body into smaller pieces for 
being cooked. 

In the piesent case, the statements of the eye-witnesses 
conclusively prove that when the police party entered 
inside the house of Rasool Bux through the door of 
the room situated towards the south and into the ‘Baro- 
tha’, they heard some ‘Khat Khat’ .sound and they rush- 
ed towards the direction wherefrom the sound teas 
coming On reaching the ‘Barotha’, they saw a killed 
cow lying there. Applicants Ahmad Husain' and 
Bhondu were skinning the dead body, Subrati and 
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5ux were cutting flesh from the dead body and 
Matin Mohd., Sarwar and Aladin were also stooping 
over the dead body of the cow and were also cutting 
Misra. j. pieces of flesh. Rasool Bux slipped out from the house, 
* but the rest were apprehended at the spot. Besides 
that, their evidence also proves that four Chooris (knives),, 
two Bugdas, one axe, a block of wood, scales and weights 
consisting of a seer, half a seer quarter seer and another 
piece of iron weight, were found lying near the dead- 
body of the cow. Lastly, their evidence proves that all 
these articles including the head, horns, legs of the cow, 
some flesh and liver of the cow weighing about 1 0 seers^ 
were taken into possession by the police. It is also too 
well known that Muslims do not eat the meat of an 
animal which has died a natural death. The applicants 
are admittedly all Muslims. This circumstance, there- 
fore, conclusively supports the inference that the cow 
was killed by them. 

The medical evidence further proves that the cow 
^\as killed near about the time when the raid party 
enteied inside the house of Rasool Bux and saw the 
accused performing the various acts of skinning and 
cutting parts of her dead body, detailed out above to 
make it fit for being used as food. I, therefore, see no 
force in the argument that because there is lack of proof 
as to which of the applicants or Rasool Bux had actually 
killed the cow, the applicants cannot be held guilty of 
‘slaughtering’ her. 

Lastly, the learned counsel submitted that the sentence 
imposed upon the applicant is severe and it should be 
reduced. The quantum of sentence which should be 
imposed upon an accused, in the circumstances of a 
paiticular case, is always in the discretion of the trial 
Court, and unless it can be shown that it has been exer- 
cised in an improper and injudicious manner it should 
not be interfered with in appeal and much less in the 
exercise of the revisional powers by the High Court. 
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The trial Court has given satisfactory reasons to sup- 
port the sentence which he has imposed upon the ap- 
plicants. The learned Additional Sessions Judge, 
Unnao, has also considered this matter and has observed, 
“that the sentence inflicted upon the applicants cannot 
be said to be severe to justify any interference by him”. 
I am not satisfied that the view of the lower Courts on 
the question of sentence which has been imposed upon 
the applicants, is either improper or injudicious to call 
for an interference by me- 

For the reasons given above, I find no force in this 
revision petition and dismiss it. The applicants are 
on bail. They shall surrender forthwith to serve out 
the sentence. The learned Additional District Magis- 
trate (Judicial), Unnao, is directed to issue warrants for 
the arrest of the applicants and to commit them to jail 
custody to serve out the sentence when they are arrested 
or if they surrender by themselves. He will report com- 
pliance of this order to this Court within six weeks of 
its receipt in his Court. 

Revision dismissed. 
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APPELLATE CIVIL 


Before the Hon'ble Mr. Subba Rao^ Chief JmtwCy and 
Mr. Justice Shelat. 


BISHWANATH and another ... Appellants^ 


V* 

THAKUR RADHA BALLABHJI and others 
Respondents 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Code of CM PioceduBe, (Act V of) 1908, s. Debutter ptth 

perty — Invalid sale by Shebait-^uit by a worshipper for 

recovery of property sold, — Whether maintainable. 

Where the Shebait or manager is acting adversely to the 
interest of the temple, a worshipper is competent to represent 
amd sue on behalf of the deity for the recovery of the posses- 
sion of inmovable property of the temple from the transferee 
under an invalid safe on account of its being without necessity 
or any benefit. Such a suit is not covered or barred as such by 
the provisions of the Code of Civil Procedure. 

Decisions to the contrary in Kunj Behari Chandra v. 5n Sri 
Shyam Chand Thakur (1) and Artatran Alekhagadi v. Sudersan 
Mokapatra (2) holding mat the only remedy of the public in 
such cases lay in a suit under s. 92 for the removal of the 
Shebait and appointment of another who would file the nece^ 
sary suit ...... over-ruled. 

Case-law discussed. 

Civil Appeal No. 780 of 1964 from the Judgment and 
DcCTce dated the 21st December, 1959 of the Allahabad 
High Court in First Appeal No. 87 of 1948. 

M. S. Gupta, Lalit Kumar and S. N. Verma, for the 
appellants. 


A) A.LR. 1968 Pat. 89i. 


(9) A.I.R. 1964 (Mm 11. 
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J. P. Goyal and Raghuriath Singh, for the Respon- 1967 
dent No. 1- Bishwanats 

The following judgment of the Court was delivered thakur 

, Radha 

Ballabhji 

SuBBARAo, C. J. : — This appeal by certificate is pre- 
ferred against the decree of the High Court of Judica- 
ture at Allahabad decreeing the suit filed by the respon- 
dents for possession of the plaint-schedule property. 

Shri Thakur Radhaballabhji, the deity, represented 
by Yasodanandan as next friend, filed, o.s. No. 61 of 
1946 in the Court of the 2nd Civil Judge, Kanpur, 
a^inst the appellants for a declaration that the deity 
was the proprietor of house No. 49/54 situate in Ban 
Bazar in the city of Kanpur, for possession thereof and 
for mesne profits. The case of the plaintiff (1st respon- 
dent herein) was that Lala Jagan Prasad, the 2nd defen- 
dant to the suit, was the manager and Sarbarakar of the 
deity, that the said manager executed a slae-deed dated 
13 th January, 1942, conveying the said property to one 
Lala Behari Lai, the 1st defendant to the suit, for a 
consideration of Rs. 10,000 and that the sale, not being 
for necessity or for the benefit of the idol, was not bind- 
ing on the deity. It was further alleged that, as the 2nd 
defendant had taken no steps to recover the property, 
in order to safeguard the rights of the idol the suit was 
filed through Jagan Prasad, who was one of the devotees 
and worshippers of the deity and who had been taking 
keen interest in the management of the temple where 
the deity is installed. To that suit the alienee was 
made the 1st defendant and the manager, the 2nd defen- 
dant. 

The 1st defendant set up the case that the suit pro- 
perty did not constitute the property of the idol but was 
the property of the 2nd defendant purchased by him out 
(rf his own funds. He further alleged that the suit 
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house was in a dilapidated condition, that its rebuild- 
Sishwan’.hh ing would involve the idol in heavy and unprofitable 
Thaki R expenditure, that therefore, the second defendant as its 
b.hI^hhji manager, acting as a prudent man, sold the same for a 
subbTl^o, defendant and that, as the sale 

c. ]. ’ transaction was for the benefit of the idol, it would be 
binding on the plaintiff. He also questioned the right 
of Yasodanandan to represent the idol and to bring the 
suit on its behalf. Both the learned 2nd Civil Judge, 
Kanpur, in the first instance, and, on appeal, the High 
Court concuiTently held that the sale was not for the 
benefit of the deity and that the consideration was not 
adequate. They also held that in the circumstances 
of the case the idol had the right to file the suit represent- 
ed by Yasodanandan, who was a worshipper of the deity 
and was helping the second defendant in the manage- 
ment of the temple. In the result the trial court gave 
a decree for possession and for recovery of Rs. 1,400 as 
past mesne profits against the 1st defendant on condition 
that the plaintiff returned a sum of Rs-l 0,000 to the 1st 
defendant within two months from the date of the decree 
and also that the plaintiff would be entitled to future 
mesne profits at Rs.45 per mensem till the date of deli- 
veiy of possession of the property. The High Court 
confirmed the same. Hence the present appeal. 

Mr. M. S. Gupta learned counsel for the appellant, 
canvassed the correctness of the findings of both the 
Courts on the questions of fact as well as of law. On 
the questions of fact, namely, whether the impugned 
transaction was binding on the idol and was supported 
by consideration, we do not think we would be justified 
to permit the appellant to question their correctnesSj 
because the said findings are concurrent and are based 
upon appreciation of the relevant evidence. We accept 
the said findings. 

The only outstanding question, therefore, is whether 
the suit IS maintainable by the idol represented by 
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Yasodanandan, who is a worshipper as well as a person 

who had been assisting the 2nd defendant in the man- BisHWiUnjM 

agement of the temple. thakur 

Two obstacles are raised against the maintainability 
of the suit, namely, (1) s. 92 of the Code of Civil Pro- sub‘^« 
cedure is a bar to the maintainability of the suit, and J- 
(2) a suit for possession of the property of the idol, after 
setting aside the alienation, could only be filed by the 
Shebait and none else could represent the deity. 

It is settled law that to invoke s. 92 of the Code of 
Civil Procedure, 3 conditions have to be satisfied, name- 
ly. (i) the trust is created for public purposes of a charit- - 
able or religious nature; (ii) there was a breach of trust 
Or a direction of court is necessary in the administra- 


tion of such a trust: and (iii) the relief claimed is one 
or other of the reliefs enumerated tlierein. If any of 
the 3 conditions is not satisfied, the suit falls outside the 
scope of the said section. A suit by an idol for a declara- 
tion of its title to property and for possession of the 
same from the defendant, who is in possession thereof 
under a void alienation, is not one of the reliefs found 
in s. 92 of the Code of Civil Procedure. That a suit 
for declaration that a property belongs to a trust is held 
to fall outside the scope of s- 92 of the Code of Civil 
Procedure by the Privy Council in Abdur Rahim v. 
Barkat Ali (1), and by this Court in Mahant Pragdasji 
Guru- Bhagwandasji v. Patel Ishwarlalbhai Narsibhai 
(2) on the ground that a relief for declaration is not 
one of the reliefs enumerated in s. 92 of the Code of 
Civil Procedure. So too, for the same reason a suit 
for a declaration that certain properties belong to a 
trust and for possession thereof from the alienee has also 


been held to be not covered by the provisions of s. 92 
of the Code of Civil Procedure: See Mukhda Man- 
nudas Bairagi v. Chagan Kisan Bhawasar (3). Other 

(1) (1928rL.R. 55 LA. 96. (2) ("igsa) S.C.R. 518. 

(S) I.L.R. 1957 Bom. 8bi. 
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196T decisions have reached the same result on a different 
BisHWAMitaH ground, namely, that such a suit is one for the enforce- 
Ti^KR ment of a private right. It was held that a suit by an 
^ juristic person against persons who interfered 
- — unlawfully with the property of the idol was a suit for 
Subba R.io, q£ jjg private right and was, therefore, not 

a suit to which s. 92 of the Code of Civil Procedure 
applied : See Darshan Lai v. Shibji Maharaj Birajman 
(1); and Madhavrao Anandrao Raste v. Shri Omkare- 
shvar Ghat (2). The present suit is filed by the idol 
for possession of its property from the person who is in 
illegal possession thereof and, therefore, it is a suit by 
the idol to enforce its private right. The suit also is 
for a declaration of the plaintiff’s title and for possession 
thereof and is, therefore, not a suit for one of the reliefs 
mentioned in s. 92 of the Code of Civil Procedure. ' In 
either view, this is a suit outside the purview of s. 92 
of the said Code and, therefore, the said section is not 
a bar to its maintainability. 

The second question turns upon the right of a wor- 
shipper to represent an idol when the Shebait or manager 
of the temple is acting adversely to its interest. Gana- 
pathi Iyer in his valuable treatise on “Hindu and 
Mahomedan Endowments”, 2nd edn., at p. 226, had 
this to say in regard to the legal status of an idol in 
Hindu law: 

“The ascription of a legal personality to the deity 
supposed to be residing in the image meets with all 
practical purposes- The deity can be said to possess 
property only in an ideal sense and the theory' is, 
therefore, not complete unless that legal personality 
is linked to a natural person.” 

It would be futile to discuss at this stage the various 
decisions which considered the relationship between the 
idol and its Shebait or manager qua the management of 

(1) (1922) I.L.R. 45 AU. 216. (2) (1928) 81 Bom. I.R. 192. 
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its property, as the Privy Council in Maharaja Jagadin- . 

dra Nath Roy Bahadur v. Rani Hemanta Kumari Devi bish^m® 
(1) has settled the legal position and stated thus: 

“There is no doubt that an idol may be regarded B aijiabh ib 
as a juridical person capable as such of holding subba ra<» 
property, though it is only in an ideal sense that 
property is so held.” 

Dealing with the position of the Shebait of such an idol, 
the Privy Council proceeded to state: 

it till remains that the possession and 
management of the dedicated property belong to 
the Shebait. And this carries with it the right to 
bring whatever suits are necessary for the protec- 
tion of the property. Every such right of suit is 
vested in the shebait, not in the idol.” 

This was a case where the Shebait filed a suit for evic- 
tion from the dedicated property within three years after 
attaining majority and the Board held that, as he had 
the right to bring the suit for the protection of the dedi- 
cated property, s. 7 of the Limitation Act, 1877, would 
apply to him. The present question, namely, if a 
Shebait acts adversely to the interests of the idol whether 
the idol represented by a worshipper can maintain a 
suit for eviction, did not arise for consideration in that 
case. That question falls to be decided on different 
considerations. 

Three legal concepts are well settled: (1) An idol 
of a Hindu temple is a juridical person; (2) when there 
is a Shebait, ordinarily no person other than the Shebait 
can represent the idol; and (3) worshippers of an idol 
are its beneficiaries, though only in a spiritual sense. It 
has also been held that persons who go in only for the 
purpose of devotion have, according to Hindu law and 

(1) (1904) L.R. 81 I.A. 206, 209, 210. 
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iWJ religion, a greater and deeper interest in temples than 
Bibhwanath mere servants who serve there for some pecuniary advan- 
Ti^ur see Kalyana V enkataramana Ayyangar v. Kasturi 

Ayyangar (1). In the present case, the plaintiff 

is not only a mere worshipper but is found to have 

been assisting the 2nd defendant in the management of 
the temple- 

The question is, can such a person represent the idol 
when the Shebait acts adversely to its interest and fails 
to take action to safeguard its interest. On principle 
we do not see any justification for denying such a right 
to the wroshipper- An idol is in the position of a 
minor when the person representing it leaves it in a 
lurch, a person interested in the worship of the idol can 
certainly be clothed with an ad hoc power of representa- 
tion to protect its interest. It is a pragmatic, yet a legal 
solution to a difficult situation. Should it be held that 
a Shebait, who transferred the property, can only bring 
a suit for recovery, in most of the cases it will be an in- 
direct approval of the dereliction of the Shebait’s duty, 
for more often than not he will not admit his default 
and take steps to recover the property, apart from other 
technical pleas that may be open to the transferee in a 
suit. Should it be held that a worshipper can file only 
a suit for the removal of a Shebait and for the appoint- 
ment of another in order to enable him to take steps to 
recover the property, such a procedure will be rather a 
prolonged and a complicated one and the interest of 
the idol may irreparably sUfier. That is why decisions 
have permitted a worshipper in such circumstances to 
represent the idol and to recover the property fot the 
idol. It has been held in a number of decisions that 
worshippers may file a Suit praying for possession of a 
property on behalf of an endowment; see Radhdbdi 
Kom Chimnaji Sail v. Chirnnaji Bin Ramji (2). Zafa'f^ 

(1) (1916) I.L.R. 40 Mad. 212, 2B6. (2) (1878) I.L.R^ 8 Bom. W- 
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yab Ali v. Bakhtawar Singh (1), Chidarrtbaranatha 
Tharnbiran alias Sivagnana Desika Gnanasambanda 
Pandam Sannadhi v. P. S. Nallasiva (2), Mudaliar, Da- 
sondhav v. Muhammad Abu Nasar (3), Kalayana Ven- 
kataramana Aiyangar y . Kasturi Ranga Aiyangar (4), Sri 
Radka Kirshnaji v. Rarneshioar Prashad Singh (5), Man- 
mohan Haidar v. Dibbendo Prosad Roy Choudhury 
( 6 ). 


1967 

Bishwanatw 

V. 

Thakur 

Radha 

Ballabhji 

Subha Rao,- 

C..T- 


There are two decisions of the Privy Council, namely, 
Prarnatha Nath Mullick v. Pradyumna Kumar Miillick 
(7) and Kanhaiya Lai v. Hamid Ali (8), wherein the 
Boai'd remanded the case to the High Court in order 
that the High Court might appoint a disinterested per- 
son to represent the idol- No doubt in both the cases 
no question of any deity filing a suit for its protection 
arose, but the decisions are authorities for the position 
that apart from a Shebait, certain circumstances, the 
idol can be represented by disinterested persons. B. K. 
Mukherjea in his book, “The Hindu Law of Religious 
and Charitable Trust” 2nd Edn., summarizes the legal 
position by way of the following propositions, among" 
others, at p. 249 : 


“(1) An idol is a juristic person in whom the title 
to the properties of the endowment vests. But it 
is only in an ideal sense that the idol is the owner. 
It has to act through human agency, and that agent 
is the Shebait, who is, in law, the person entitled 
to take proceedings on its behalf. The personality 
of the idol might therefore be said to be merged 
in that of the Shebait. 


(2) Where, however, the Shebait refuses to act for 
the idol, or where the suit is to challenge the act 
of the Shebait himself as prejudicial to the interests. 


U) ('1S63) 5 All. 497. (2) (1917) 6 Law Week.lv 6G6. 

(3) (1911) L1..R. Sa All. G60, (j64. (4) A.l.R. 191V Mad. 112. 

( 5 ) A.LR 1934 Pat. 584. (6) A.l.R. 1945 Cal. 199. , 

(7) (1925) I..R. 52 LA. 245. (8) (1933) L.R. GO I.A. 268. 
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of the idol, then there must be some other agenq 
which must have the right to act for the idol. The 
law accordingly recognises a right in persons in- 
terested in the endowment to take proceedings on 
behalf of the idol.” 

This view is justified by reason as well by decisions. 

Two cases have been cited before us which took a 
contrary view. In Kunj Behari Chandra v. Sri Sri Shyam 
Chand Thakur (1), it was held by Agarwal.4, J., that in 
the case of a public endowment, a part of the trust pro- 
perty which had been alienated by the Shebait or lost 
in consequence of his action could be recovered only in 
a suit instituted by a Shebait. The only remedy w'hich 
the members of the public have, where the property 
had been alienated by a person who was a shebait for 
the time being was to secure the removal of the shebait 
by proceedings under s. 92 of the Code of Civil Proce- 
dure and then to secure the appointment of another 
shebait who would then hai'e authority to represent the 
idol in a suit to recover the idols properties. So too, a 
division Bench of the Orissa Higli Court in Artatran 
AJekhagaar Brahma v. Sudersan Mohapatra (2) came to 
the same conclusion- For the reasons given above, 
with gi'eat respect, we hold that the said two decisions 
do not represent the correct law on the subject. 

In the result, agreeing with the High Court we hold 
that the suit filed by the idol represented by a worship- 
per, in the circumstances of the case is maintainable- 
The appeal fails and is dismissed with costs. 

Appeal dismissed. 

m A.I.R. 193S Rat. S9i. (2) a.I.R. 1954 Orissa 11. 
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CIYIL MISCELLANEOUS 

Before Mr, Justice S. Chmidra 
FARZAND ... Petitioner, 

V- 1967 

MOHAN SINGH and others ... Opposite-parties, *3o 

U. P. CMl Ser¥ice (Judicial Branch) Rules, 1951, rr. 21 and 
32 — Constitution of India, Arts. 233 and 237 — Rules of Court, 

1952, Ch. Ill — Appointment of Mtinsif and the rules for the 
same, whether void and ineffective. 

There i« nothing in law or the facts made out in this case 
to sustain the objection that the U. P. Civil Services (Judicial 
Branch) Rules, 1951 and as such the appointment of a Aiiinsif 
thereunder or his promotion as a Civil Judge were void and in- 
effective; the position regarding diverse objections rai.sed in 
that behalf being; (i) that the initial burden in a writ of quo 
warranto to establish the alleged invalidity or usurpation of 
office lay on the petitioner; (ii) that the High Court for the 
purposes of Arts. 233 to 237 of the Constitution does not mean 
the whole court and even if it were so it can not be hejd that 
the whole High Court was not consulted; (iii) that the impugn- 
ed rules being in respect of matters provided for both b)- Art. 

234 and Art. 309 of the Constitution are valid because the 
power under both the Articles will concur to sustain their 
validity notwithstanding the non-mention therein of Art, 234: 

(iv) that the Public Service Commission was in fact consulted: 

(v) that Art. 234 is not amenable to the construction ihai the 
requisite consultation has to be made for making the rules as 
well as for each individual appointment. In so far as the 
objection in this behalf rests on the provision of r. 21 it is 
saved by r. 32(2); (vi) that there was nothing to substantiate 
the objection that the promotion of the Munsif to the post of 
Civil Judge was not made by the High Court. 

Civil Miscellaneous Writ No. 3691 of 1966. 

Sant Prakash for the Petitioner. 

Krishna Swamp and S. C. for the Opposite-parties. 

Chandra, J, This petition under Art. 226 of the 
Constitution seeks an information in the nature of quo 
waTTanio requiring Sri Mohan Singh^ Munsif, Banda, 
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the first respondent to show cause by what authority he 
fAKiA.NB is holding the office of Munsif. 

V, 

Mohan Singh The petitioner is one of the defendants to a suit for 
s charii'.r:! Specific performance of a contract of sale instituted by 
respondent nos. 2 and 3 against the petitioner who is 
alleged to be a subsequent purchaser and respondent 
no. 4. the vendor. The suit was filed on 6th of August, 
1966, and is pending before Sri Mohan Singh, Munsif, 
the first respondent. Sri Mohan Singh was appointed 
as a temporary xMunsif on 1st March, 1961 under the 
IJ. P. Civil Service (Judicial Branch) Rules, 1951. The 
petitioner challenges the constitutional validity of these 
rules. It is urged that the rules being in violation of 
the mandatory provisions of the constitution are void 
and of no legal effect and appointments made thereunder 
to the Judicial Service of the State are illegal. The 
validity of the rules was challenged on the following 
grounds: 


(1) That the rules had not been framed after 
consultation with the High Court as required by 
Art. 234 of the Constitution. 


(2) That the rules with respect to appointments 
to the Judicial Service can only be made under 
Art. 234 of the Constitution and the impugned 
rules hating been expressed to have been made 
under An. ,309 of the Constitution are invalid. 


) 1 nat consultation to be valid ought to have 
Deen done after Art. 234 came into existence; anv 
pnor consultation is of no legal efficacy. 

(4) That the public Service Commission was not 
consulted prior to the framing of the rules. 

(o) That on a true interpretation. Art 234 re- 
quires consultation with the High Court for each 
appointment and not for making the rules, and the 
respondents appointment violated this condition. 
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^ The State of Uttar Pradesh has in its counter-affidavit 

I repelled the statements of facts in the petition in rela- Farzand 

tion to these contentions. It was stated that the rules Mohan Singh 
fc were framed after due consultation with tlie High Court g_ chandra 

and the Public Service Commission. It was also urged J 
that the rules were valid notwithstanding that they did 
not mention that they have been framed under Art. 234 
of the Constitution- 

j Before dealing with the various submissions on their 

merits, it may be observed that the learned counsel for 
i the petitioner was not right in arguing the case on the 

basis that the entire burden to establish the validity of 
( ’ his appointment lay on the shoulders of the respondents. 

r The true legal position is that in a quo warranto pro- 

ceeding the petitioner has to establish the claimed in- 
validity and then alone can the respondents be required 
to answer the grounds made by the petitioner. 

j In Halsbury’s Law of England, 3rd Edition, Vol. II, 

page 152, para 289, it is stated that it is not enough to 
state in the affidavit supporting the application that the 
respondent is not entitled to the office. . . .for the objec- 
tions to the respondent’s title are not thereby specified. 

The applicant (the incumbent) cannot be called upon 
to shoTV generally the validity of his election, for the 
onus is upon the applicant to show a disqualification in 
the respondent. In Rex v. Jefferson (1) it w’^as alleged 
T that a large proportion of the votes cast were bad, but 

I it w’as not showm for whom the bad votes were given. 

In this state of affairs the relief w’as refused. It is, 
therefore, evident that the petitioner has to establish 
the disqualification or the invalidity in the occupation 
of the office by the respondent, before the respondent 
can be called upon. 

The first submission of the learned counsel w^as that 
the U. P. Civil Service (Judicial Branch) Rules, 1951, 

(1) (1885) 5 B and Ad. 855. 
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violate the mandator)' directives of Art. 234 of the Con- 
Farxand stitution. Learned counsel urged that the rules can be 
Mcwan Sikgh framed only after consultation with the High Court, 
s. Ounto, ''’hich means consultation with all the Judges of the 


J- 


High Court; in fact all the Judges were not consulted 
and the alleged consultation was of no value. It was 
also urged that the consultation within the meaning of 
Art. 234 can only be at a meeting or conference of the 
Judges of the High Court and not by the process of 
circulation of the subject-matter to the Judges indivi- 
dually. 

For the first question that consultation with the High 
Court means consultation with the full Court and not 
a committee thereof, reliance has been placed by the 
learned counsel for the petitioner on the decision of 
Rajasthan High Court in Prem Nath v. State of Rajas- 
than (1). In this case a Bench of the Rajasthan High 
Court held that consultation with the High Court under 
Art. 233 means consultation with the full Court and not 
with a committee consisting of the Chief Justice and 
a few Judges. There is no discussion of the point in 
this decision and I am unable to endorse the dicta of the 
Bench. Art. 233 of the Constitution requires the Gov- 
ernor to make appointments, posting and promotion of 
the District Judges in consultation with the High Court. 
Under Art- 234 rules for recruitment to posts other than 
that of the District Judge are to be made by the Gov- 
ernor after consultation with the High Court. Under 
Art. 235 control over district courts including the post- 
ing, promotion of and grant of leave to all persons 
holding any post inferior to the post of the District 
Judge IS vested in the High Court. This vesting of 
the control and the consultation of the High Court is 
an administrative function of the High Court There 
la nothing in Chap. VI of Part VI of the Constitution 

(1) A.I.R. 1966 Raj. 26. 
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m which these Articles occur, either expressly or by 1967 
necessary' implication to indicate that the High Court 
means the whole High Court, that is to say, all the mo«*v wb 
J udges of the High Court. These articles do not pre- 
scribe any procedure how the High Court is to act in 
the matter of consultation or in the matter of exercis- 
ing the control vested in it. 

The High Court at Allahabad consists of 39 Judges 
at present. If it be held that the High Court means 
all the judges of the High Court, then, the consultation 
will have to be with all the Judges. Similarly the con- 
trol vested in the High Court under Art. 235 will have 
to be exercised by all the Judges. Art. 233 (2) contem- 
plates direct recruitment to the post of District Judges 
on the recommendation of the High Court. For such 
recruitment a large number of candidates running into 
hundred , ‘1 apply and will have to be considered and ex- 
amined. It will be practically impossible for all the 
39 Judges of the Court to perform the function of scre- 
ening and examining or interviewing the various can- 
didates- The Supreme Court has in the State of Assam 
V. Rana Mohammad (1) held that the function of trans- 
fer is included in the power of control vested in the 
High Court by Art. 235 and is to be exercised by the 
High Court. Matters like grant of leave to or transfer 
of individual officers will have to be considered by all 
the 39 Judges. In the State of West Bengal v- N. N. 

Bagchi (2) the Supreme Court has held that the word 
control’ in Art. 235 includes- disciplinary jurisdiction, 
and the High Court alone can hold enquiries and im- 
pose punishments other than dismissal or removal (which 
are included in power of appointment possessed by the 
Governor). If the submission advanced for the peti- 
tioner bo right, all the 39 Judges will have to sit and 

(1) Civil Appeal Nos. 1367 and 1768 /2) 09661 1 S C B 7Ti 
of 1966, decided on 21st September, 19 ^, ^ ^ ^ 
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hold the enquiry and pass orders. This will involve 
immense practical difficulties. It may become impos- 
MoHuc SwGH sible to satisfactorily dispose of such matters. So inter- 
i. duuMir*. preted the provisions tvdll become rigid. 

The Constitution aims at flexibility. It does not 
place any of its functionaries in a straight jacket. 

The Constitution vests the executive power of the 
L'nion and the State in the President (Art. 53) and the 
Governors (Art. 154). The President and die Gover- 
nors have by Arts. 76(3) and 166(3) been authorised to 
make rules for the more convenient transaction of the 
business of the Government. This is with a view to 
make the exercise of the executive power coni'eniently 
workable. The Constitution in Arts. 233 to 237 asso- 
ciates the High Court in certain matters and entrusts 
to it certain other powers in respect of the executive 
business relating to the administration of justice. By 
.4rt. 225 the Constitution preserves, the powers of its 
Judge.s in relation to the administration of justice in the 
Court including power to make any rules of Court. 

The High Court has thus been recognised to have the 
power to make rules of Court to govern the respective 
powers of the Judges in relation to the administration 
of justice in the Court. The rules can provide for the 
allocation amongst Judges of the business of the Court 
relating to the administration of justice as also for the 
manner and method of its performance- Such rules 
will facilitate the carrying out of the functions entrusted 
to the High Court in respect of administration of justice 
and would be valid. 

It was suggested that the term ‘High Court’ should 
be construed to mean the whole Court for the purpose 
of important matters like appointments and promotion 
and not for minor questions like grant of leave or 
transfer. There is no indication either in the language | 

or the context, or the legislative history of these Articles 
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that High Court means differently according to whether i&o7 
the question is of promotion or grant of leave. All farzand 
these functions vest in the same entity. Art. 235 uses mohan'singh 
the term ‘High Court’ only once and savs that control ^ — — r 
including posting, promotion and grant of leave of f. 
officers shall vest in the High Court. The same legal 
personality will, in my opinion, have power to act in 
respect of all these mentioned matters. The meaning 
of the ‘High Court’ should not be split up according 
to the importance of the function. The Constitution 
by recognising the rule making potver of the High Court 
intended to leave this to the High Court itself. By 
framing appropriate rules the High Court would la.y 
down as to which function will be performed by the 
whole Court, that is to say by all the Judges, and 
which one by committees consisting of lesser number of 
Judges, or even individual Judges. 

Learned Counsel placed reliance :on the Supreme 
Court decision in High Court of Calcutta v. Amal 
Kumar (1) for the submission that the High Court can- 
not delegate functions entrusted to it to any committee. 

In my opinion this decision is no authority for that 
proposition. There a Munsif challenged the action of 
the High Court in deferring consideration of his case 
for promotion to the post of subordinate Judge- One 
submission was that the English committee of the Cal- 
cutta High Court had passed the order and that the 
English Committee had no jurisdiction to do so. The 
Supreme Court held that this argument was advanced 
on the assumption that the High Court as such had 
delegated its power under Art. 235 of the Constitution 
to the English Committee. The Supreme Court reject- 
ed the submission. It held that there ’^ras no allegation 
in the plaint that the resolution of the English com- 
mittee was not adopted by the full Court in accordance 

(1) A.I.R. 1922 S.C. 1704. 
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with the luies of business laid down by that Court- It 
also held that in accordance with the rules of the Court 
f«eano the English committee made recommendations which 
Moms Singh had to be placed before all the Judges of the High Court 
s. rirtnHra under the rules. It then held that there was no basis 
■1‘ for the submission either that the High Court had made 
unjustifiable delegation of the power under Art. 235 
of the Constitution or that the High Court as a whole 
did not pass the order which was the alleged cause of 
action. 

The Supreme Court has not in this case either ex- 
pressly or by any implication given its approval to the 
assumption on which the argument was advanced that 
the High Court cannot delegate its power under Art. 
235 of the Constitution to a committee. The Supreme 
Court dealt with the argument in the form in which it 
was advanced and rejected it on the preliminary ground 
that the argument does not arise because there was no 
factual foundation for it in the pleadings under the 
rules erf the Court. No occasion, therefore, arose for 
the Supreme Court to consider the question of the cor- 
rectness of the assumed basis that the allocation of such 
a power to a committee w'ould either be a delegation of 
powers or that such delegation would be illegal or uncon- 
stitutional. They have no w’here held that under Art! 
2S5 the High Court means the whole High Court, that 
is to say all the Judges of the Court. 

There is nothing in the decision of the High Court 
in Chandra Mohan v. State of Uttar Pradesh (1) to sug- 
gest that the High Court in these Articles means the 
whole court. The Supreme Court held that under the 
Higher Judicial Service Rules the Governor prescribes 
the qualifications. The selection Committee appointed 
by him selects the candidates. The Governor in effect 
and in substance does not consult the High Court but 

(1) A.I.R. 1966 S.C. 1^. 
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only consults his selection committee. The mentioned im 
he ection Committee was to be appointed under the 
rules framed by the Governor- That was not a com- ^ *'• 

mittee of the High Court. There is no suggestion any 
where in the judgment of the Supreme Court that if 
the Governor consults the High Court, a committee of 
the Judges of the High Court cannot lawfully act for 
the Court. It does not advert to the rules of the Court 
relating to the administrative business of the Court. 

This decision Aerefore, cannot be pressed in service 
^ or the submission that the High Court means the whole 
court or that the rules of the Court cannot make provi- 

^ons for allocation of the administrative business of the 
Court. 

Assuming, however, that the requisite consultation 
has to be with the whole Court, the next question is 
■whether the petitioners have established' that these 1951 > 

rules were framed without consulting the whole Court. 

For this purpose learned counsel for the petitioners 
pkced reliance upon the facts mentioned in the counter- 
affidavit filed by the State. From that it appears that 
prior to 1952 there were two sets of rules governing the 
recruitment and conditions of service of Mermbers of 
u Services (Judicial Branch). One was 

the U. P. Civil Services (Judicial Branch) Recruitment 
Rules, 1940 and the other was U. P. Civil Services 
Qudicial Branch) Conditions of Service Rules, 1942. 

The State Government considered it advisable to’have a 
combined set of Civil Service rules for the U. P. Civil 
Service Judicial Branch and to constitute a separate set 
© service rules for the Higher Judicial Service. The 
Hi^er Judicial service was to be in respect of the post 
of Dis^^ict Judge. The U. P. Civil Service (Judicial 
^ranch) was to comprise the posts inferior to that of a 

District Judge. It framed a draft set of rules for both 

the proposed services and sent them to the High Court 
and the Public Sendee Commission for their comments 
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1067 on 29tli July, 1949. In the letter the Government in- 
dicated that the constitution of a Higher Judicial Service 
MohanSinch and the steps proposed for getting a better type^ of re- 
— - emit for the lower Judicial Service will entail changes 
J* in the existing service rules for the United Provinces 
Civil Service (Judicial Branch), which has at present 
iTiies for ‘recruitment’ and ‘conditions of service’. The 
letter further stated that the tentative proposals for a 
combined set of service rules for United Provinces Civil 
Set vice (Judicial Branch) as it will become on the estab- 
lishment of a Higher Judicial Service, were enclosed in 
the second set of draft rules which were also for favour 
of the comments of the High Court /Commission. 

Along with his reply dated 7th October, 1949 the 
Registrar of the High Court forwarded the comments of 
the Court on the draft rules of the United Provinces 
Higher Judicial Service and “amendments to the U. P. 
Civil Services (Judicial Branch) (Recruitment) and (Con- 
ditions of Service) Rules’’. Some argument was made 
on the language of this letter. It was submitted that 
the High Court considered and sent its comments to 
the Government on the amendments to the pre-existing 
rules for recruitment and conditions of service, and not 
to the draft of the combined set of rules for U. P. Civil 
Services (Judicial Branch). This letter of the Registrar 
was in reply to the Government’s letter dated July 29, 
1949. It is to be read in the light of the contents of the 
letter of the Government. There is no suggestion in 
the present petition that the Government had made 
amendments to the pre-existing recruitment and condi- 
tions of service rules, apart from the combined set of 
service rules. The Government had sent no such 
amendments to the High Court. The Registrar’s letter 
cannot, hence be made the basis of the suggestion that 
the High Court was consulted in respect of only the 
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amendments to the pre-existing rules. On a fair read- 
ing of this letter, it appears that the reference was to the Fakzanb 
combined set of service rules mentioned in the Govern- mohan Singm 
ment letter of 29th July, 1949. s. Chandra. 

An. Ill to the counter-affidavit is the reply from the 
Public Service Commission that the Commission had 
considered the draft rules for the United Provinces Civil 
(Judicial) Service and was sending its comments. There- 
after correspondence ensued between the State Govern- 
ment and High Court on one hand and the State 
Governm.ent and the Public Service Commission on the 
other, in respect of these rules. The State Government 
finalised the rules and on 2nd January, 1951 sent the 
final draft of the rules to the High Court for its com- 
ments. The Registrar of the High Court on 1st Febru- 
ary, 1951 forwarded to the Government the comments 
of the High Court on the final draft rules. Thereafter 
the rules were published in the Gazette under the noti- 
fication dated 29th September, 1951. These rules called 
the U. P. Civil Service (Judicial Branch) Rules, 1951 
cameTnto force with effect from 20th August, 1952. 

The preamble of the rules states that in exercise of the 
powers conferred by the proviso to Art. 309 of the Cons- 
titution of India the Governor of Uttar Pradesh makes 
the following rules regulating recruitment to posts in, 
and the conditions of service of person appointed to, the 
Uttar Pradesh Civil Service (Judicial Branch). 

From this correspondence it is clear that the Govern- 
ment referred the proposed rules to the High Court for 
its comments. It forwarded the finalised set of rules 
again to the High Court for its consideration. The 
communication was to the High Court. The consulta- 
tion hence was with the High Court as such, and not 
with any individual judge or any committee of the High 
Court. In para 12 of the petition the allegation that 
there was no consultation with the full Court has been 
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j y* aforesaid correspondence. In para 14 

n^um> Ox the petition it is stated that Art. 234 does not con- 
M ohan Six oii toroplate consultation with a committee of Judges or 
S. Cfandra. two individual Judges of the Court. But it 

1- IS nowhere alleged that the consultation was in fact 
made by the Government only with some individual 
Judges or xvith any committee of the Court. In the ab- 
sence of any positive allegation in this behalf, the respon- 
dents could not be expected to make any detailed ans- 
lier to t IS point or to furnish any information as to 
whether all the Judges of the High Court gave their 
opinion. The State Government was under a duty to 
onsu t the High Court. In discharging this duty it 

HighLu'rt in orLTto 

menf did tV ^ ^ <^overn- 

ment did this, it complied with the constitutional re- 
quirement of consulting the High Court. The State 
Government could not predicate as to how the hS 

weTfaLn afr ? ■' •!>« d,e rules 

"ere tamed after consultation with the High Court. 

2nd jMu^Tlotrf*' Government's letter dated 

iules'^ JlTI^'a / “**'1 draft set of 

ct: a’' Bhar 

^ A. rrom this it was sought to be inferred thai ths^ 
Government consulted only Mr Tustir^ R„a ^ , 

not the Court. If this factLd h n Bhargava and 

don. some oxplanatan migtf hT^Ltr^^ 

from the respondent’s side ^ThJ^ i ^o’^thcoming 

-ry'. 1951 by the Registrar makt ir£r th^ the 
was considered by the Court because f ^ 
v.ews of "the Court" to die State Go^emmt? 

Learned coiinscl for f 

XXIFI of ae Rules of tte CouST h ' T" 


r 
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thereunder only the English Committee i 967 

0 the court acted for the Court in matters like recom- 
mendations as to the changes in the law, etc. The learn- "■ 

€ counsel has completely misapprehended the Rules of 

Court. Chap. XXIII nowhere mentions an English 
Committee. R. 6 requires the matters mentioned in it 
to be referred to an English meeting. Under cl. (d) of 
r. h, matters upon which the Government desires the 
opinion of the whole Court, are to be referred to an 
nghsh meeting^ Obviously English meeting can only 
be of the whole Court, that is to say of all the Judges of 
the Court. It IS a well known fact that English meet- 
ing m those days consisted of all the Judges. Under r 
14 English meeting is to be called by the Chief Justice 
w en there IS business to be disposed of at an English 
meeting Under r. 15, the Registrar has to give to 
each Judge at least one clear day’s notice of the meeting. 

There IS no provision in the rules for any committee 

Se Court meeting was of all the Judges of 

fhlr^ contained in Chap. XXIII of the Rules of 
the Court were substituted by a new set of rules with 
effect from 30th April, 1949. This new set of rules con- 
templated an Administrative Committee consisting of 

Jhs rh' Under r. 9 of 

1 s Chapter, all the Judges of the Court have to be con- 

kw bv proposed changes in the 

Commit ■ m matters which the Administrative 

Commntee considers fit to be laid before them for con- 
sideration under cL (i). The change in the service rules 
was a change in the law and came under cl. (a) of r. 9 

rZT i H ? Un the basi! of these 

rules therefore, it cannot be urged that all the Judges 

liie Court were not required to be consulted in the 
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matter 


of framing of the rules for the U. P. Civil Service 


ikRUM) Branch. 

IlfIf'lAN SiXGH " ^ 


S. disfidra, 

j- 


The High Court Rules were repealed and re-enacted 
in 1952. The re-enacted set of rules came into force on 
the lath day of September, 1952, that is after the Civil 
Service Judicial Branch Rules had been framed, pub- 
lished and also enforced with effect from 20th August, 
1952. These new rules, therefore will not govern the 
matter. But assuming that they did, the position is no 
different because the relevant rules are contained in 
Chap. Ill of the Rules and are to the same effect as Chap. 
XXIII of the old rules after its amendment in 1949. 
On the basis of the rules, therefore, it cannot success- 
fully be urged that the whole Court was not consulted. 

It was next urged that consultation within the mean- 
ing of Art. 234 can only be at a meeting or conference of 
the Judges of the Court and not by the process of circula- 
tion to individual judges. This pre-supposes that the 
matter was dealt with in the High Court by the process 
of circulation, and not at a meeting of the Judges. 
There is no averment to this effect. The requisite fac- 
tual foundation for this submission not having been laid 
in the petition, I do not consider it necessary to deal 
with it any further. 

The next point that needs consideration is whether 
the rules have been framed under Art. 234 of the Cons- 
titution. The preamble to the rules states that they have 
been framed in the exercise of the powers confeiTed by 
the proviso to Art. 309 of the Constitution, and that 
they relate to the recruitment and conditions of service. 
Under the proviso to Art. 309 the Governor could legi- 
timately frame rules governing the conditions of service. 
Art. 234 requires the Governor to consult the High 
Court before making the rules for recruitment. The 
Governor, therefore, had the requisite power to frame 
rules regarding recruitment. The question is whether 
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the non-mention of Art. 234 of the Constitution in the 
preamble invalidates them. In my opinion, the answer 
should be in the negative. There is ample authority for 
it. 

In Afzal Ullah v. State of Uttar Pradesh (1) certain 
bye-laws were made by a municipality under s. 298(2) 
els. A(a), (h) and (c), it was held by the Supreme Court 
that — 


1967 

Earzand 

t/. 

Mohan Singh 
S. Chandra* 

j- 


“The validity of the bye-laws must be tested by 
reference to the question as to whether the Board 
had the power to make those bye-laws. If the 
power is otherwise established the fact that the 
source of the power has incorrectly or inaccurately 
been indicated in the preamble to the bye-laws, 
would not make the bye-laws invalid [vide P. Bala- 
kotiah V. Union of India, (2).] 

Similarly, in Gopal Narain v. State of Uttar Pradesh 
(3), the Supreme Court held that — 

“The question of the validity of the tax depends 
upon the existence of power to tax in respect of a 
subject. The Municipal Board had certainly power 
to impose the scavenging tax. The mention of cl. 
(xii) in the notification appears to bfe a mistake for 
cl. (xi) and that does not affect the power of the 
Municipal Board to impose the tax.” 


In another case L. Hazari Mai v. I. T. Officer (4) die 
Supreme Court ruled that the principle is well settled 
that the exercise of the power will be referable to a juris- 
diction which confers validity upon it and not to a juris- 
diction under which it will be a nugatory. 


In yet another case, the Supreme Court held that rules 
purporting to have been made under one provision, 
were partly sustainable under that provision, but the 


(1) A.I.R. 1964 S.C. 264. 
(8) 1964 't.L.J. 479. 


(2) A.I.R. 1958 S.C. 232, 236. 
(4) A.I.R. 1961 S.C. 200 (302). 
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other part subserved the purpose of another provision 
Tamand which was not mentioned more the less the rules would 
Mo han Si ngh be valid because the two powers will concur to sustain 
s. Chandra, them [Vide E. M. Muthappa Chettiar v. 1. T. Officer 
d jj. Similar views were expressed by a Division Bench 
of this Court in State of U. P. v. O. P. Sharma (2). The 
Governor had power to frame rules relating to recruit- 
ment under Art. 2S4 and about conditions of service 
under the first proviso to Art. 309. The impugned rules 
being in respect of both matters are valid because both 
powers will concur to sustain them and the mere non- 
mention of Art. 234 in the preamble will not affect their, 
validity. The only effect of non-mention of Art. 234 
would be that no presumption could be raised that the 
High Court was consulted. The respondents do not rely 
on any presumption. They have sought to establish the 
fact by evidence. 


The third submission of learned counsel was that con- 
sultation under Art. 234 could only be after 26th Janu- 
ary, 1950, when the Constitution came into force. The 
process cff consultation commenced in 1949 and was of no 
1^1 value as Art. 234 was not in existence then. I 
am unable to endorse this submission. The Govern- 
ment consulted the High Court in 1951 afresh, on the 
finalized draft set of the rules. That satisfied Art. 234. 
Moreover, the Government of India Act, 1935 by Art. 
255, also similarly required consultation with the High 
Court. The consultation in 1 949 was hence under valid 
legal authority. S. 6 of the General Clauses Act read 
with Art. 367 of the Constitution will save the validity of 
these pre-constitution proceedings. 

The facts mentioned above show that the Public Ser- 
vice Commi^ion was in fact consulted. There is hence 
no merit in the fourth point raised by learned counsel. 

(i) A.i.R. im s.e. m tm. 
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that 196, 

coiZt Z w t r Governor has to Fs™ 

consult the High Court and the Public Service Cam 

mission for each appointment and not for framing 

rules relating to rtouitment. The question is whether 

he consultation referred to in Art. 234 is with reference 

L the beginning of 

e Article, or to, the framing of the rules. The Ian* 

fhaTth° '■ ^“^^^^hle to the interpretation 

that ±e consultation has to be for both of them i.e. for 

appointments as well as for making of the rules. The 

mo t"Ih b- 'ookcd 

mto to throw light on the intention of the Legislature. 

e Supreme Court has outlined the Development ol 

he aw on this matter in detail in State of West Bengal 

s. Nnpendra ttath Bagchi (1). HmAYATuOLAH, I. poiit- 

red°r A*' *' Commission in its report refer- 

from?h, separation of the exeeutive 

from the judiciary. The Government of India Act, 1915 

did not make any provision for this separation. The 
question of the independence of the judiciary was con- 
sidered by the joint eommittee when the Government 
of India Act 1935 was on the anvil. The Committee 
commended the separation of the subordinate judici- 
ry. As a result, the Government of India Act, 1985 
contained special provisions (Arts. 254—256) with re- 

Art 95- off 0 judiciary. 

Art. ^od(I) of that Act provided, 

“The Governor of each Province shall, after con- 
sultation with the Provincial Public Service Com- 
mis.sion and with the High Court, make rules defin- 
ing the standard of qualifications to be attained by 
persons desirious of entering the subordinate civil 
judicial service of a province.’' 

wfrh r' T c“ ^ X which dealt 

With the Civil Services generally. Thus the first step 

(1) (1966) 1 S.C.R. 771. 
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for achieving the independence of subordinate judiciary’ 
fIb^ was taken. The Governor was to frame rules in consul- 
Moirw siN-r.H tation with the High Court for defining the standard of 
s aiindra qualification for the subordinate Civil Judicial services. 

) The consultation was for making the rules. W^hen the 
Constitution came to be drafted an advance was made in 
two respects. The provisions about subordinate judici- 
ary were separated from Part XIV of the Constitution 
which dealt with the services under the Union and the 
States, and were incorporated in Part VI immediately 
after the provisions relating to the High Courts. Se- 
condly, the High Court was associated with the entire 
matter of recruitment to the subordinate judicial ser- 
vice. This included not merely the standard of qualifi- 
cations, but also the method of recruitment as well as 
the manner of appointment to the Service, that is by 
probation and confirmation. The idea was to make 
progress towards the goal of independence of the subordi- 
nate judiciary. Under Art. 25.5 of the Government of 
India Act, the consultation with the High Court was 
for making of the rules. The same scheme was continued 
by the Constitution, but the scope of the rules was en- 
larged. The intention was to make consultation with 
the High Court compulsory at the stage of the framing 
of the rules and merely at the time of individual appoint- 
ment. The submission of the learned counsel, if accept- 
ed, would mean that the Governor need not consult the 
High Court in the matter of making the rules for re- 
cruitment. That ivill, instead of advancing the manifest 
intention of securing independence of the subordinate 
judiciary, set the clock back. 

The intention behind taking out the provisions relat- 
ing^ to subordinate courts from Part XIV of the Consti- 
tution and putting them in Part VI, seems to be to make 
the consultation with the High Court in the matter of 
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framing of the rules, really effective and thus to secure 1967 

the independence of the subordinate Judiciary from farzand 

executive [See Chandra Mohan v. State of V . P._ (1)]- mohan'singh 

Under the proviso to Art. 309 the Governor is compe- „ — — 
c ^ . . 11^ Chandra, 

tent to frame rules relating to recruitment as well as j. 

conditions of service. The rules made by the Governor 
operate only until a provi; ion in that behalf is made by 
an .^ct of the Legislature. The legislature while making 
an Act under Art. 309 is not required even by Art. 234, 
to consult any one. The provision for consultation with 
the High Court would become nugatory as soon as the 
legislature acted to enact. To avoid this and to keep 
the rules governing recruitment to the judicial service, 
outside the purview of the State Legislature. Art. 234 
was taken out of Part XIV which includes Art. 309. .A.rt. 

.309 is “subject to the other provisions of the Constitu- 
tion”, which means and includes Art. 234. Art. 234, on 
the other hand, is not subject to any other provision of 
the Constitution. The rules, made under Art. 234, will 
hence not be subject to any Act of Legislature made 
under Art. 309. Then again, if the Governor alone was 
to frame the rules for recruitment to the judicial service, 
there was no point in making this invidious distinction 
between the rules for the judicial and the other services. 

This distinction became necessary because the rules for 
the Judicial Service were to be framed in consultation 
with the High Court. All these aspects of the matter 
lead to the inevitable view that Art. 234 requires con- 
sultation with the High Court only in the matter of the 
making of the rules. 

Learned counsel for the State referred me to the deci- 
sion of Rajagopala Ayyangar, J. in N. Devasahayarn 
V. State of Madras (2). In para 24 his Lordship has with 
reference to Art. 234 pointed out that, — 

(IjA.I.R I'JBti S.C. Wci7 (.Para 14). (2) A.I.R. 1958 Mad. 53. 

9 HCILR— . 
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‘The absence of a comma, or other punctuation 
mark in the Article which may serve to specify “the 
appointment" as the event which requires the con- 
sultation appeared to me very significant. In the 
absence of any punctuation mark the grammar of the 
■Article seemed to point to the consultation referred 
to being in relation to the making of the rules.” 

His Lordship further drew support from Art. 237 of the 

C-onstitution. He observed : 

It (.Alt. 237) refers to the ‘foregoing’ provisions 
of this Chapter and any rules made thereunder, and 
there is no other article in the chapter which refers 
to any rules made under it except Art. 234. The 
leference to the rules in Art. 23/ must, therefore, 
have been to the rules made under Art. 234, w^hich 
necessarily meant (a) that the rules might be made 
under Art. 234, and (b) that the.se rules required 
prior consultation of the authorities named before 
they are made.” 

In Sagchi s case (1) also, the Supreme Court read Art. 

234 in the same way. Referring to Arts. 233 and 234, 

Hidayat Ullah, J. observed at page 779 : 

“They also provide for special rules to be made 
by the Governor of the State after consultation with 
the State Public Service Commission and the Ifigh 

Court exercising jurisdiction in relation to each 
State.” 

Later on at the bottom of page 786 his Lordship observ- 


In the case of the Judicial service subordinate 
to the District Judge the appointment has to be made 
by the Governor in accordance with the rules to be 
framed after consultation with the State Public 
bervice Commission and the High Court. . . 

fl) (196fi) 1 S.C.E- 771. 
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It is true that Art. 234 was not up for interpretation be- 
fore the Supreme Court, but none-the-less the observa- 
tions are clear and cogent. Art. 234 was read in the same 
manner by the Supreme Court in Chandra Mohan v. 
State of U. P. (1). In my opinion, the learned counsel 
for the petitioner is not right in contending that the 
High Court must, in view of Art. 234, be consulted for 
each appointment of a person to the judicial service. 

The second limb of this argument relates to r. 21 of 
the Rules. R. 21 provides that the Governor shall con- 
sult the High Court and shall, after taking into considera- 
tion the views of the High Court, select candidates for 
appointment. It is urged that the appointment of the 
respondent was not made after consulting the High 
Court. I may again observe with regret, that this sub- 
mission has been made without any such averment in 
the petition. It has nowhere been .said that the appoint- 
ment of the respondent had been made without consult- 
ing the High Court. This apart, sub-r. (2) of r. 32 of the 
rules provides a saving clause. It says: 

“When in his opinion it appears necessary to do 
so the Governor may make any appointment to the 
service in relaxation of these rules and in case of 
any appointment which is not in strict accordance 
with the rules the Governor shall be deemed to have 
made the appointment in relaxation of the rules.” 
The position, therefore, is that if there has been any 
breach of r. 21, the appointment will be deemed to have 
been made in relaxation of the said rule. The appoint- 
ment, therefore, cannot be held to be illegal on that 
ground. 

In some of the other writ petitions which w’ere also 
heard along with this one, the incumbent is occupying 
the post of Civil Judge. In those petitions (nos. 3386 of 
1966, 3712 of 1966, 3788 of 1966, 3790 of 1966, 3943 of 
1966, 4214 of 1966 and 4221 of 1966) the only ground 

(1) A.I.R. 1966 S.C. 1987 at p. 1938. 
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’■•'“i' taken wa.s tiiat the rules were invalid and hence also the 
k«7«d apjroiniment to the service. At the hearing, learned 
Moii. 7 SIMM counsel urged that appointment to the service is made on 
s (TTita munsif:. I’hereafter the officer is promoted 

]■ to the post of Civil Judge. Under Art. 235 of the Con.s- 

titution ‘promotion’ vests e.Nclusively in the High Court. j 

The promotion of the respondent officer not having been 
done by the High Court, he could not validly occupy 
the po.st of Civil Judge. This submission again was | 

made without any averment in the petition that the High ! 

Court did not pass the requisite order or that some one 
else did. In the circumstances the submission cannot 
be entertained. Thus, all the submissions are without 
merit. 

The petition fails and is dismissed with costs. 

Petition dismissed. 


f 

I 

. 
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SUPREME COURT 

APPELLATE CRIMINAL 

Before Mr, Justice Hidayatiillah, Mr. Justice. Shelat rrud 
Mr. Justice Mitter. 

SUER SINGH and others .. Appellants. 

V. 

STATE OF U.R ... Respondent. 

{OX APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Code of Gliminal Prccedui'e, (Act F of) 1898, 417 — Appeal 

agarnsl acquittal — Extent of the power of High Court in , — 

The powers of the Eligh Court in an appeal from an acquittal 
are in no way different from those in an appeal from a convic- 
tion. The High Court can consider the evidence and weigh 
the probabilities. It can accept evidence rejected bv the Sessions 
Judge and reject evidence accepted by him, unless the Sessions 
Judge relied upon his observations of the demeanour of a parti' 
cular witness. In departing from the conclusions of the 
Sessions Judge the High Court must pay due attention to the 
grounds on whicli the acc[uittai is based and repel those grounds 
satisfactorily, bearing in mind always that the accused starts 
with a presumption of innocence in his favour and this presump- 
tion cannot be less strong after the acquittal. If these matters 
are properly kept in mind and acquittal is reversed, there can 
be no objection because the High Court is empowered by law 
to reverse an acquittal. 

Criminal Appeal no. 191 of 1964 from the Judgment 
and Order of the Allahabad High Court in Government 
Appeal no. 1386 of 1962. 

A. S. R. Chari, (A. K. Nag with him), for the Appel- 
lants. 

O. P. Rana, for the Respondent. 

The following Judgment of the Court was delivered 
by— 

Hidayatuli.ah^ J.: — The three appellants have been 
convicted by the High Court o£ Allahabad under s. 302 / 
34 of the Indian Penal Code for the murder of one Har- 
pal and sentenced to rigorous imprisonment for life, after 
reversing their acquittal by the Sessions Judge, Meerut. 
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Originally fi\e persons were tried for this offence. All 
of them were accjuitted by the Sessions Court. On ap- 
peal. the acquittal of the other two (Shanker and Tarif) 
was maintained but the three appellants (Sher Singh, 
Baljor and Vijaipal) were convicted. They now appeal 
by special leave granted by this Court. 

The appellants are brothers and sons of Nai'ayan 
Singh. Tarif and Shanker are brothers of Narayan Singh. 
The deceased Harpal was the brother of Nahar Singh 
(P.W. 1} and Amichand (P.W. 5). The house of Ami- 
chand and his brothers is in front of that of the appel- 
lants, in Mauza Amanullahpur, Police Station Jani, 
district Meerut, where the offence was committed. 

As frequently happens this murder was the result of 
a petty quarrel earlier over the taking of carts through 
fields. It is hardly necessary to recount in detail what 
had then happened. Suffice it to sav that Sher Singh took 
his cart through Harpal’s field and there was a wordy 
(juarrel. Next Sher Singli stopped a cart in which Har- 
pal was carrying sugarcane and Harpal kicked Sher 
Singh and beat him with fist blows. Nahar Singh (P. W. 
(1) and Khazan (P.W,7) separated them. The murder 
followed close upon the heels of the second incident. 

The case of the prosecution is that a fortnight later on 
the morning of 26th November, 1961 at about 7 a.m. 
Harpal left his ghair (compound) to ansvrer a call of 
nature. Near the gate of his house the appellants and 
the two accused (since acquitted) fell upon him. Sher 
Singh and Vijaipal had spears and Shanker and Baljor 
had lathis. They beat Harpal tvith their weapons. 
Tarif, who also had a stick, took no part in the beating 
but enhorted the others to kill Harpal. Harpal was pierc- 
ed in the chest and abdomen with spears and struck with 
sticks. On his shout for help his brokers Nahar Singh 
and Amichand, who were working in the back portion 
of their house came running and three or four witnesses 


295 


2 ALL.] 


ALLAHABAD SERIES 


V. 

State of 

U. P. 

HidavaL 
Ullah; J. 


Bijupal Tara (P.W. 3), Katara (P.W^ 4) and wer 
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e ent ides. The assailants then fled. Harpal who had 
c len dotm was lifted, placed on a cot and covered with 
a quilt. He was however dead. The autopsv later dis- 
closed two penetrating wounds in his chest each of which 
had torn through his heart, a penetrating wound trans- 
^-Mng the stomach and some contusions. He must have 
died m a matter of minutes. The fire accused were tried 
for his murder but tcere acquitted. On appeal the three 
appellants were convicted and sentenced. 

The learned Sessions Judge in a long judgment ex- 
lairstivels discussed the evidence but lost hinrself in the 
csetails of familv relationship and other irrelevant matters 
se( ill Oils \ ^ 1 ought out in a desultory cross-examination. 

- e found It difficult to accept any part of the testimonv 
o the eye-witnesses. The High Court on a reappraisal 
_ the e\ Klence came to a contrary conclusion althoudi 
It maintained the acquittal of Shanker and Tarif by o-fv- 
mg them the benefit of the doubt. In this appeal Mr. 

CMn, learned counsel for the appellants, drew our atten- 
tion to the evidence of the eye-witnesses and contended 
t.iat their testimony was un,satisfactorv. He submitted 
Aat tys was not a fit case for the reversal of an acquittal 
legard being had to the observations of this Court in 
Sanxva,^ Smgh v. Ra^jasthan (1) since an acquittal “rein- 
torces the presumption of innocence. We shall deal 
With both the aspects of his argument. 

It has been pointed out before by this .Court as also the 
pdicial Committee that the powers of the High Court 
in an appeal from an acquittal are in no. way^lifferent 
lom those in an appeal from a conviction. The Hio-h 
Court can consider the evidence and weivh the probabi- 
titles. It can accept evidence rejected by the Sessions 
Judge and reject evidence accepted by him, unless the 

(1) 3 S.e.R. l>20. 
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Ses.sions Judge relied upon his observations of the de- 
meanour of a particular witness. In departing front the 
conclusions of the Sessions Judge the High Court must 
pav due attention to the grounds on which the acquittal 
is based and repel those grounds satisfactorily bearing in 
mind always that an accused starts with a presumption 
of innocence in his favour and this presumption cannot 
certainly be less strong after the acquittal. If these 
matters are properly kept in view and the acquittal is 
leversed. there can be no objection because our Crimi- 
nal jurisdiction empowers the High Court to reverse an 
acquittal. 

In this case the High Court reassessed the evidence 
and considered the grounds for its rejection by the Ses- 
sions judge. Mr. Chari contended that the High Court 
ignored several factors. His argument was that the 
High Court ought to have seen that the medical evidence 
contradicted the oral testimony, the evidence clearly 
showed that the attack must have taken place elsewhere 
and that the eye-witnesses were interested in the victim 
and hostile to the accused. We shall now consider these 
objections. 

Harpal had three penetrating injuries on his chest and 
abdomen. One was a stab wound chest cavity deep and 
the direction was medially downwards. The second was 
a stab wound SV' below the left nipple in the 7th inter 
costal space near stomach. The wound was partially 
medial and upward and chest deep. The third was a 
stab wound on the mid part of the epigastric region in 
the midline and it was up to the back from the front and 
abdominal deep. The other injuries may be ignored. 
The f rst two injuries had punctured the heart and the 
third the stomach. There was 8 oz. of clotted blood in 
the pleura, 3 oz. of clotted blood in the peritoneum and 
I Ib r-emi-clotted blood in the pericardium. The large 


ALLAHABAD SERIES 


2.97 


2 ALL.] 

intestines contained faecal matter and the bladder was i96f ■ 
empty. 

Shbr Singh 

Mr. Chan said that the description of the injuries stam of 
shows that Harpal must be lying down and not standing 
w hen the first and second blows were given because one Hidayat 
stab was downwards and the other upwards. This is not 
conclusive. Much depends upon the respective heights 
of the assailants in relation to that of the victim, the lie 
of the land and the moves to avoid the blow^s by the latter. 

1 here is nothing inherently improbable in the situation 
and direction of the injuries which can be said to contra- 
dict flatly the evidence of the eye-witnesses. The in- 
juries were such as could be inflicted at the gate of the 
house Or elsewhere and no inference against the testi- 
mony of the eye-witnesses can be drawn. 

Ml. Chari sought to strengthen this argument from the 
circumstances that no blood was found at the spot, or in 
the tidri where the cot was spread or on the clothes. 

The Sub-Inspector Chauhal (P. W. 10) said that the place 
of the attack w'as sandy and blood had probably been 
trampled upon. We have shown that the body con- 
tained 1 lb. and 1 1 ounces of blood in its various parts 
and this showed considerable internal bleeding. It must 
be remembered that Harpal had worn a. kurta, a dhoti 
and a khes. It is likely that these between them absorb- 
ed the external bleeding which appears to be compara- 
tively small. At least one witness described that the 
clothes were drenched in blood which they must have 
been wherever the murder took place. It is a pity that 
the clothes were not sent to the Serologist but we do not 
think that an adverse inference can be drawn from this 
circumstance. The evidence of the eye-witnesses is con- 
sistent. That the incident took place at the very door 
step of Harpal makes the presence of his brothers pro- 
bable because they were in the house. The offence toolt 
place m day light and there could be no mistake. The 
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lepnt was made almost at once and the names of the 
assaiiaiJis and e\e-witn esses were mentioned in it. Al- 
tliougii it said that many other villagers saw the attack, 
it is jjerhaps because the maker presumed that this must 
have been so. The emptiness of the bladder showed that 
die victim had voided but the fullness of the larger in- 
testines supported tlie prosecution version that he was 
giaing out to ease himself. 

We ha\e had the evidence of the eye-witnesses read 
to us and after careful consideration we are satisfied 
that it is consistent, convincing and credible. The 
Sessions Judge lost sight of the main issue, namely, whe- 
ther what the eye-witnesses said was credible, in an 
attempt to examine the inteiTelation of the witnesses, 
l iiis i.s an incpiiry of value up to a point but is not con- 
clusive because there is no crime proved in small village 
communities where some kind of relationship cannot be 
established between witnesses and the victim and some 
jjcuy c|uartel slunvn to have taken place in the past bet- 
ween some of the witnesses and the accused. To decide 
a case on the basis of such circumstances, unless they are 
of gieat or significant magnitude, is to place reliance on 
collateral circumstances at the expense of direct evidence 
of guilt which really matters. The first serves as a check 
U[Mni the latter but no more. The evidence of the eye- 
witnesses here is clear. W^e accept the findings of the 
High Court which are supported by evidence of suffi- 
cient probative force to satisfy us. The appeal fails and 
will be dismis.sed. 

Appeal disrnissed. 
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CRIMINAL REVISION 


Before Mr. Justice Gyutiendra Kumar 
GOPALJI BRAHMACHARI ... Applicant, 

196T 


March, cn 

PARSHOTF A MCH ARl . . . Oi>i>osite-i>ar i 

Criminal Procedure Code, (Act V of) 1898, ,v.v. 476 and 479-A — 
Apph'cabiliiy of—Wdness not appearing before the* Court 
and anly filing affidavit — S. 479-A or s, 476 applies — S’. A19- 
A(i) not applicable — If cl. (6) thereof rvill apply. 

Before s. 479*A can applv it is iiicuinbeiu on the C’ourt to 
forjTi an opinion that a particular witness appearing before it 
gave fal.se evidence. It is, therefore, absolutelv essential that 
the witness in question must appear in person before the Court. 

Wliere therefore, a person files a Laisc affida\'it only and docs 
not appear before the Court as a witness, the procedure under 
s. 479-A would be inapplicable and the case would be govern- 
ed by s. 476, Cr. P. C. 

Where s. 479'A itself is inapplicable the bar under cl. (()) 
thereof cannot be invalid. 

Kappa Goudan V. M. S. P. Rajesh fil), C. P. Vedra v. State 
(2 )^ followed and Bab ban Singh v. Jagdish Singh (3) distin- 
guished. 

Crirainal Revision no. 179 of 1964. 

Ramesh Sharma, for the Applicant. 

V. K, S, Chaudhry, for the Opposite-party. 

G. Kumar, J. : — This is an application by Gopalji 
Brahmachari under s. 476, Cr. P. C. for ordering the 
prosecution of the opposite-party. Parshottamchari for 
having filed a false affidavit in this Court in Criminal 
Revision no. 179 of 1964 {Bahu Singh and Praiap Singh 
v. Gopalji). The facts giving rise to the instant appli- 
cation are as under, Adi Shankaracharya had establish- 
ed \’arious Maths, one of them being Jyotirmath near 

(U A.LR. 19GG S.C. 1803. (^) 1965 A.LJ. 9U). 

(6) A. UR. 1967 S.C, 68. 
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m: Badrikashram in the district of Chamoli. Swami 

Brahmanand Saraswati was the Shankaracharya of Jyotir- 
BnAHMArHARi his deiTiise a dispute arose between Swami 

rARfHOTT**! Krishna Bodh Ashram and Swami Shantanand Saraswati, 
inter alia regarding possession and management of the 
3. Kumar, j. Gopalji Brahmachari is the Agent and Attorney 

of Swami Krishnabodh Ashram, while Baddu Singh and 
Pratap Singh are servants and employees of Swami 
Shanta Nand. As Agent and Attorney of Swami Krishna- 
bodh Ashram, Gopalji had filed an application under 
s. 14.5, Cr. P. C. in respect of the Math against Baddu 
Singh and Pratap Singh servants of Swami Shanta Nand. 
The Magistrate found the second party to be in posses- 
tion and restrained the first party from interfering with 
their possession. 

Being dis-satisfied with the above finding, Gopal ji went 
up in revision to the Sessions Judge, who made a refer- 
ence to the High Court. This Court quashed the proceed- 
ings and remanded the case to the Magistrate for rehear- 
ing. On remand, the Magistrate attached the Math pro- 
perty by his order dated 20th November, 1963. Baddu 
Singh and Pratap Singh felt aggrieved by the aforesaid 
order of attachment of the Math property and went up in 
revision to the District Magistrate of Chamoli, who dis- 
missed the same by his order dated 21st January, 1964. 
They then filed Criminal Revision no. 179 of 1964 in 
this Court on 31st January, 1964, wherein Gopalji was 
arrayed as opposite-party. By his order of that date, 
Mathur, J., gave certain directions to the Magistrate for 
interim arrangement and possession of the Math, after 
hearing the parties. In compliance of the aforesaid 
order of Mathur, J., the Magistrate by his order dated 
18th March, 1964 put the Math property under the in- 
terim management and supurdagi of Gopalji. Baddu 
Singh and Pratap Singh Jelt aggrieved by the aforesaid 
order and went up in revision to the District Magistrate 
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of Chamoli who dismissed die same on 23ixl June, 1964. 
Thereafter they filed Criminal Re\ision no. 1471 of 
1964 in this Court. 


I'.Wv 


Gopalji 

Brahmachar* 

V, 


On lOth May 1965 Bacldii Singh and Pratap Singh 

filed Criminal Miscellaneous. Application no. 128 o^g. Kunwj 
1965 in Criminal Revision no. 179 of 1964, saying that 
Gopalji, opjx)site-party, who had been entrusted with 
the management of Jyotirmath by the Magistrate, had 
become a lunatic with the result that the Math was lying 
in an abandoned condition, without anybody taking care 
of it and that there was no person to look after the 
sanyasis and sadhus visiting Badrinath and Kedarnath. 

In the end a prayer was made for appointment of a Re- 
ceiver or another Supiirdar for the Jyotirmath. In 
support of the above application, the affidavit of Swami 
Parshottamchari (present opposite-party) ts’as filed, who 
deposed on his personal knowledge that Gopalji had 
become a lunatic and the Math property was lying in an 
abandoned condition. This application came up before 
me on 18th May, 1965, when I directed the S. D. M., 

Joshimath to enquire into the matter and if he found 
that Gopalji had become insane and was not capable of 
managing the Math, he should forthwith be substituted 
by another competent siipurdar. 

In his report dated 29th July, 1965 the S. D. M. re- 
marked as under : 


“After a careful perusal of the evidence produced 
by the parties and the opinion of Civil Surgeon, 
Chamoli and my personal observation of Gopalji in 
the Court during his various appearances, I am 
convinced that Gopalji was in full command of his 
senses. He (Gopalji) was neither a lunatic nor in- 
sane and the allegations levelled against him by 
Baddu Singh and others were not only baseless but 
mischievious. It appears to me that Baddu Singh 
in order to obtain the siipurdagi of the Math has 
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taken retounse to the charge of insanity against 
Gopalji and has tried to enter the Math by the 
back.”’ 

Both the aforesaid revi.sion no.s. 17!) and 1171 of 1964 
were dismissed by M.^thur, J. but, while doing so, he 
authorised the Magistrate to consider the quesdon of 
change of ti;e supiD'dar at a later stage, if he was satis- 
fied that the new manager would be in a position to pro- 
pcrh look after the management of the Math property. 
.\t the instance of .Swami Shanta Nand, on 25th March, 
1966 the S. D. M. of Joshiinath removed Gopalji from 
\he snpiii dagi of the Math and appointed Shivanand 
Brahmachari and Indu Prakash Upatlhaya as supurdars. 

On 5th April, 1966 Gopalji filed Criminal Miscellane- 
ous Application no. 1 1 10 of 1 966 under s. 561 -A. Cr. P. C. 
in the connected Crintinal Revisions for revietv of the 
aforesaid order dated Ifith December, 1965 and prayed 
for quashing of the order of the S. D. M., dated 25th 
March, 1966. The above application came up before 
Mathur, j. on 21st April, 1966, who ordered issue of 
notice to Baddu Singh and Pratap Singh, employees of 
Swami Shanta Nand. On 18th September, 1966 Gopalji 
filed the instant Criminal Miscellaneous Application no. 
2862 of 1966 under s. 476, Cr. P. C. in Criminal Revision 
no. 179 of 1964 for prosecution of Parshottamchari 
under s. 193, I. P. C., on account of his having filed a 
false affidavit in this court alleging that the applicant 
(Gopalji) had become insane and was unfit to manage 
the Math property as .mpurdar. It may be mentioned 
here that notices ordered to be issued by Mathur, 
on Gopalji’s review application no. 1110 of 1966 remain- 
ed unserved on the two opposite-parties (Baddu Singh 
and Pratap Singh), with the result that on 80th Novein- 
ber, 1966 fresh notices were ordered to be issued to both 
of them. However, due to tlie strike by the High Court 
employees, the notices were issued on 28th February, 
1967 and have not yet returned after service. 
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On Gopalji’s application under s. 476, Cr. P. C. I had 

jtas.seti the lollowing order on 29tli .September, 1966: Gopalji 

t.j-. , , . , . BR.4HMACHARI 

i aisliottamchan has appearently sworn a false y* 

afhdatit alleged to be true to his personal knotv- 

ledge that Gopalji Brahmachari had become in.sane q_ j 

and incapable of managing the Maih property. 

I his is belied by the certificate of the Civil Sur- 
geon and the report of the S. I). M. as well by the 
contents of this application. 

It is expedient in the interest of justice that an 
enquiry should be made into the offence punishable 
under s. 193, I, P. C. which appears to have been 
committed in this Court. 

1 he opposite party shall show cause why a com- 
plaint should not be filed against him for an offence 
punishable under s. 19.3, I. P. C.” 

On 27th February, 1967 a tvritten reply was filed on 
Dehalf of Parshottamchari reiterating that Gopalji had 
become imsane and wa.s kept confined at Dharam Sangh, 

Delhi and was under treatment there for his mental 
disease for about 6 months; that the Math lay in an 
abandoned condition and it was only after Gopalji got 
V. ell that he had appeared before tire Magistrate and was 
examined by the Civil .Surgeon. With regard to the 
opinion of the Ci\'il Surgeon and the Magistrate about 
the mental condition of Gopalji it was stated that the 
same related to the condition of his mind in July, 196.5 
when he was examined by the Civil Surgeon and had 
appealed before the Magistrate, but it was incorrect to 
say that he had never become a lunatic before. It was 
fui ther contended on behalf of Panshottamchari that the 
present enquiry was barred by sub-s. (6) of s 479-A 
Gr. P. C. 

In support of his last contention, Mr. F. K. S. Chnu- 
i/tflry appearing for Parshottamchari, has placed reliance 
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v.m upon the decision of the Supreme Court in Baba7i Singh 
V- /agdu/i Singh (1) which was decided on 8dr February, 
Brahmacham ^ which the High Court of Patna 

PARfiioTTAM had ordered its Registrar to file a complaint under s. 

199, I. P. C. against two persons for filing false affidavits 
r, Kumar, ] Court, Oil application made by the respon- 

dents thereto under s. 476, Cr. P. C. The brief facts of 
that case were that Jagdish Singh and Parmhans were 
appellants in a First Appeal pending in the High Court 
of Patna, wherein Smt. Dharichhan Kuer ivas respon- 
dent no. 13. During the pendency of the appeal a com- 
promise was said to have been arrived at betw'een Dhari- - 
chhan Kuer on the one hand and Jagdish Singh and 
Parmhans on the other. Both these appellants swore an 
affidavit on 22nd June, 1953 in support of the compro- 
mise application filed in the High Court. Dharichhan 
Kuer was identified before the Oath Commissioner and 
Rs.4,000 were paid to her under the terms of the com- 
promise in the presence of the Oath Commissioner for 
which a receipt, bearing her thumb-impression was also 
jiassed on to Jagdish Singh and Parmhans. The peti- 
tion of compromise was filed in Patna High Court on 
13th July, 1953. The same day, Baban Singh, husband 
of Dharichhan Kuer, swore an affidavit denying the com- 
promise and payment of Rs.4,000 to his wife. Later on 
Dharichhan Kuer also filed an affidavit in support of 
her husband’s affidavit. 


As the compromise became disputed, the High Court 
ordered the Registrar to hold an enquiry. Nine witness- 
es were examined on behalf of Jagdish Singh and Parm- 
hans, while Dharichhan Kuer and her husband Baban 
Singh also gave their testimony. The Registrar report- 
ed on 14th July, 1954 that the compromise was genuine 
and that Dharichhan Kuer had received Rs.4,000. The 
two Judges of Patna High Court accepted the report of 

(1) A.I.R. 1967 S.C. 68. 
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Uie Registrar. One of the terms of the compromise 
was that it Dharichhan Kuer resiled from it, the amount 
of Rs.4,000 would be refunded with Rs.500 as costs. 
Dharichhan Kuer deposited the said amount and the 
First Appeal was then heard and disposed of. 

Jagdish Singh and Parmhans had already filed the 
aforesaid application under s. 476, Cr. P. C. but it was 
taken up for hearing after the disposal of the First 
Appeal. Under the above circumstances, a question 
arose whether the complaint for prosecution of Baban 
Singh and Dharichhan Kuer for an offence under s. 
193, I. P. C. could be filed in the High Court when 
they had made false depositions not before the Court 
but before the Registrar. In that case the counsel for 
Jagdish Singh and Parmhans had conceded that no 
prosecution could take place under s. 193, L P. C. 
because of the bar of s. 479-A, Cr. P. C. The High 
Court, however, considered that Baban Singh and 
Dharichhan Kuer could be proceeded against under s. 
476, Cr. P. C. in respect of their false affidavits filed 
in the First Appeal and therefore ordered the Regis- 
trar to lodge a complaint against them. Baban Singh 
and Dharichhan Kuer thereupon went up in appeal to 
the Supreme Court under s. 476-B, Cr. P. C. It may 
be mentioned that in spite of notices having been issu- 
ed to Jagdish Singh and Parmhans as well as the State 
Government, none of them appeared at the hearing. 
Therefore, their Lordships of the Supreme Court had 
only the benefit of the arguments advanced by the 
learned counsel for Baban Singh and his wife Dhari- 
chhan Kuer appellants. 

After considering the provisions of s. '479-A their 
Lordships of the Supreme Court posed a question for 
decision “Does the swearing of the false affidavits 
amount to an offence under s. 1.99, Indian Penal Code 
or under s. 191 or 192, I. P. C. ” ? They came to the 
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"I and Dliarichhan Kuer were tendered in the High Court 
to be taken into consideration, they intended the state- 
ments to appear in evidence in a judicial proceeding, 
and so appearing, to cause the Court to entertain an 
enoneous opinion regai'ding the compi-omise; In this 
wav their offence came within the words of ss. 191/192 
rather than s. 199, I. P. C. They were thus prima facie 
gniliv of an offence of giving false evidence or of fabri- 
cating false evidence for the purpose of being used in 
a. judicial proceeding. 

Their Lordships went on to remark “s. 479- A lays 
down a special procedure which applies to persons who 
appear as witnesses before civil, revenue or criminal 
coiirLs and do one of two things: (1) intentionally giv'e 
false evidence in any stage of the judicial proceeding, 
or (2) intentionally fabricate false evidence for the pur- 
pose of being used in any stage of the judicial proceed- 
ing. The first refers to an offence under ss. 191/193 
and the second to that under ss. 192/193 of the Indian 
Penal Code. In respect of such offences when commit- 
ted by a witness, action under s. 479-A alone can be 
taken. The appellants were witnesses in the enquiry 
in the High Court and they had fabricated false evdet- 
ence." If any prosecution was to be started against 
them the High Court ought to have followed the pro- 
cedure under s. 479-A, Cr. P. C. Not having done so, 
the action under s. 476 of the Indian Penal Code was 
not open because of sub-s. (6) of s. 479-A and the order 
under appeal cannot be allowed to stand. 

With the greatest respect it may be pointed out that 
the only enquiry which was made in the matter was 
the one before the Registrar where the parties had 
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examined theii respective witnesses. It may be remem- ii #67 
bered that Baban Singh and Dharichhan Kuer had comjT 
examined themselt-es alone as their oxv’n witnesses 
before the Registrar in the ‘enquiry’ entrusted to him Parshoit.am 
by the High Court. There can be’ little doubt that if 
Baban Singh and his wife were to be prosecuted for J- 

theii depositions made during the ‘enquiry’ before the 
Registrar, the provisions of s. 479-A (6), Cr. P. C. 
would at once came to their rescue, ina,smuch as they 
had actually appeared' as witnesses before him. But 
in the case in question they were sought to be pro- 
ceeded against in respect of their affidavits, w*ich they 
had filed earlier in the High Court denying the com- 
promise and payment of Rs.d.OOO. Those affidavits 
tvere admittedly sworn and A'erified before the Oath 
Commissioner and at no stage had their deponents 
‘appeared’ before the Court as wdtne,sse.s. Simplv be- 
cause they had tendered their affidavits in the High 
CouTt and had intended the statements contained 
therein to form evidence in the pending judicial pro- 
ceedings, the same cannot he considered to be their 
‘appearance as witnesses’ before that Court, inasmuch 
as the ivords used in s. 479-A are “any person appear- 
ing before it as a witness has intentionally given false 
evidence . This a.spect of the matter does not appear 
to have been placed before the Supreme Court because 
neither the respondent nor the State had entered 
appearance at the hearing of Baban Smgh’s (1) appeal 
before the Supreme Court. 

_ I hav'e had occasion to consider the above question 
m C. P. Vedra v. State (2) and I was of the opinion that 
the person complained of must necessarily appear as a 
witness in the Court before proceedings under s. 479-A, 

Cl. P. C. could be launched against him and a witness 
so appearing, he must have intentionally given or 

(tl A.I.R. 1907 S.C.. 68. (2)196.5 A.L.J. 9-10. 
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fabricated false evidence. Merely filing of an affidavit, 
in a judicial proceeding, without actually appearing as 
a witness before the Court, would not attract the pro- 
visions of s. 479-A (16’). For that purpose a person 
must step into the witness-box and make his depositions 
in a judicial proceeding pending before a court of law. 

To take an illustration if A had sworn a false affi- 
davit at Delhi but had filed it in a Court at Allahabad 
and the deponent thereof was never required to appear 
as a witness in Allahabad Court for cross-examination, 
etc. but his affidavit was simply tendered as evidence in 
a judicial proceeding in Allahabad Court, can it be 
said that A had appeared before the Allahabad Court 
as a witness and had intentionally given false 
evidence in the judicial proceedings, pending in that 
Court, within the meaning of s. 479-A(l), Cr. P. C. 

It is abundantly clear that the mere tendering of a 
piece of paper in the shape of an affidavit cannot be 
called the appearance of its deponent as a witness be- 
fore that Court. 

Mr. Ramesh Sharma appearing for the petitioner, has, 
on the other hand, placed reliance on the case of 
Kuppn Goundan v. M. S. P. Rajesh (IV It may be 
mentioned that in this case one of the learned Judges 
was HiDAY.tTULLAH, J. who had delivered the judgment 
in Baban Singh’s case (2) on 8th February, 1966, while 
Kuppa Goundan’s case (1) was decided on 5th of May, 
1966 and was thus a later authority, wherein the ambit 
and scope of s. 476 vis-a-vis s. 479-A, Cr. P. C. were 
considered. 

In Kuppa Goundan’s case (1) the facts were that four 
persons other than M. S. P. Rajesh were prosecuted by 
the appellants thereto, under ss. S23, 325 and 448, 
I. P. C. However, at the trial P. W. 1, Kuppa Goun- 

(1) A.I.R. 1986 S.C. 186.3. (2) A.I.R. 1967 S.C, 68. 
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dan and another person who rvas P. W. 2 falsely 
deposed that Kuppa Goundan ■'.vas also among the tres- gopalji 
passers and assailants and that he was armed with a 
gun which another accused had later on taken from 
him. After the conclusion of the trial, Kuppa Goun- ^ - , 

dan filed a petition before the Magistrate under s. 

476(1). Cr. P. C. alleging that on the date of occur- 
rence that is Ilth October, 1963, he along with certain 
other Directors had attended a meeting of the Board 
of Directors of Chembra Peak Estate Ltd. from 4.30 
p.m. to .0-15 p.m. at Bangalore and that he was not at 
Yarcaud on llth October. 1963, on which date the 
occurrence had taken place. Accordingly Rajesh pray- 
ed for the prosecution of P. Ws. 1 and 2 for giving 
false evidence, under s. 193, I. P. C. Rajesh had pro- 
duced a copy of the Draft Minutes of the Board meet- 
ing and also cited certain witnesses in support of his 
case. After considering the matter, the Sub-Magis- 
trate was satisfied that Rajesh could not have been 
pre.sent at the alleged occurrence on llth October, 1 963 
at Yercaud and that P. Ws. 1 and 2 deliberately com- 
mitted perjury and falsely implicated Rajesh as among 
the assailants. Accordingly, the Magistrate proceeded 
under s. 476, Cr. P. C. and filed a complaint against 
the two P. Ws. under s. 193, I. P. C. Xhe witnesses 
contended that the complaint vras not maintainable in 
law because the trying Magistrate had not followed the 
procedure under s. 479-A, Cr. P. C. and it was there- 
fore, not open to the Magistrate to take recourse to 
the provisions of s. 476, Cr. P. C. The Magistrate 
accepted the objection and discharged the accused, 
holding that the complaint was not sustainable because 
of the bar of sub-s. (6) of s. 479-A, Cr. P. C. On revi- 
sion the Madras High Court set aside the order of the 
Magistrate and directed that the trial should proceed. 
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Tliereui^on the two P. went up in appeal to the 


trfjiAi ji Supreme Court by special lea\e 



HKAi.MKiiAKi ,_juestion of law which arose in this case before 

**''cnARr'' the Supreme Court was — What was the true meaning 
G i^iitiM I scope of s. 476, Cr. P. C. in the context of s. 479-A 
’ (1) and (6), Cr. P. C. with regard to a prosecution 

authorised b\- a Court in respect of an offence of per- 
iiirv committed before it in the course of the trial? It 
rvas jjoiuted out bv their Lordships that the necessary 
condititm for the application of s. 479-A, Cr. P. C. was 
"that tbf Court before it delivers its judgment or at 
any rate at the time of delivering the judgment 7niist 
fonii an opinion that a particular xcitness o) luitne.sses, 
is or are giving false evidence; if the Court could not 
^orrn any opinion about the falsity of the evidence of 
the u'itness appearing before it, then certainly the Court 
cannot, at the time of delivering its judgment, record 
anv finding about the same." It is manifest that a Court 
can come to a conclusion that a witness is false only ■ 
tvhen there are materials placed before it to justify that 
opinion. If no materials are placed before the Court 
to enable the Court to form an opinion that a witness 
is gising false evidence, then certainly it could not 
form tliat opinion. In the present case, the respondent 
produced material before the trial Court on 23rd 
December, 1963, after the conclusion of the trial that 
the petitioners had given false evidence in the case and 
the respondent pi'oduced the necessary? documents along 
with an application for prcKeeding against the peti- 
tioners under s. 476, Cr. P. C. . . . . . It is, 

therefore, manifest that at the time when the judgment 
was delivered the Magistrate had no material before 
him to form an opinion that the petitioners had given 
false evidence. . . . It is, therefore, clear that 

s, 479-A will not be applicable on the facts of this case, 
and if the provisions of s. 479-A will not apply on the 
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facts of ilii.s case, it follows that the bar contemplated 
!)\ cl. ftij of that secticn will not be applicable. The Gopac.r 
rea.wrj is that cl. (6) can be iinoked only in cases in 
tvhich s. 4 , 9-A (1) ^vill be applicable. . . ^-srshottam 

Applying the prijiciple in the present case we are of , — 
opinion that the prosecution of the petitioners under 
the provisions of s. 476, Cr. P. C. bv the Magistrate 
after the conclusion of the trial is legally valid and is 
not aftected by the bar of cl. (Xi) of s. 479-A, Cr. P C 
The italicised are mine. 

from the italicised portion of the above c]uotation 
it is (juite cleai that before s. f/!)-A can apply, it is in- 
cumbent on the Court to form an opinion that a parti- 
cular witness appearing before it gave false evidence 
It IS, therefore, absolutely essential that the witness in 
(iuestiGii must appear in person before the Court con- 
cerned in order to enable it to form an opinion about 
the falsity of his etidence, in/rr alia bv watching his 
demeanour. If the person had not actually entered 
the witness-box but had merely tendered his affidavit, 
it may not, in certain cases, be possible for the Court 
to form an opinion about the falsity of his statement. 

" tnstant case Parshottamchari had only filed his 
affidavit but had never appeared before the High Court 
as a witness; hence the procedure laid down in s. 479-A, 

1- C. has no application here. It would be gov- 
erned by s. 476, Cr. P. C. ® 

It is also noteworthy that at the time when Mathur 

revisions by his judgment, dateii 
)th December, 196,5, the report of the Magistrate, 
dated 29th July, 1965, the opinion of the Civil Sur- 
geon and the testimony of witnesses to the effect that 
Gopalji was not a lunatic or insane, were not before 
MA-iHLffi, J. This is evident from the report of the 
o ce, dated 1st March, 1967 saying that by inadvert- 
ance a report from the Sub-Divisional Magistrate was 
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not called for, nor received in the office. That is why 

Mathur, J. could not have formed any opinion as to 

the falsity of the allegation of Parshottamchari that 

Gopalji had become a lunatic and insane. Neverthe- 
less, in response to the notice issued to him to show 
cause why a complaint under s. 193, I. P. C. should 
not be filed against him, Parshottamchari has now filed 
a reply on 27th February, 1967 reiterating his statement 
that Gopalji had become insane and was kept confin- 
ed at Dharatn Sangh^ Delhi and was under treatment 
therg for about 6 months. It is also admitted by his 
counsel, Mr. V. K. S. Chaudhij, that when the enquiry 
about the alleged insanity was being made, Gopalji 
had appeared before the Magistrate on various dates, 
that the parties had led evidence in support of their res- 
pective allegations, that the Civil Surgeon had certified 
Gapalji to be absolutely sane, and that after personally 
observing Gopalji on various dates, the Magistrate had 
found that Gopalji was not insane and that the oppo- 
site-party had taken recourse to set-up a case of insanity 
of Gopalji in order to enter the Math surreptitiously^ by 
the back door. As pointed out by their Lordships of 
the Supreme Court in Goiindan’s case (1) all that was 
material to prove the falsity of Parshottamachari’s alle- 
gation of insanity against Gopalji was not available 
before Mathur, J. at the time of final disposal of the 
two revisions in question on 16th December, 1965. 

I am, therefore, of the opinion that the instant case 
is not covered by els. (1) and (6) of s. 479-A, Cr. P. G. 
and that the only section applicable to the present case 
is s. 476, Cr. P. C. 

I am not at all satisfied with the explanation of the 
opposite-party, Parshottamchari, filed on 27th Febru- 
ary, 1967. He appears to have sworn a false affidavit, 
to his personal knowledge, that Gopalji had become 
insane and rendered incapable to manage the Math 

(1) A.I.R. 196G S.C. 186S. 
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piopert^f. Xhis is wholly belied by the oral evidence 
produced on behalf of Gopalji, the certificate of the Gopalji 
Civil Surgeon and the finding of the Sub-Divisional 
Magistrate based on personal observation. Parshottam- 

chan, being 54 years of age, is a fully mature person 7 

and represents himself to be belonging to holy order. 

Even while putting his signatures, he described himself 
as Sri Swami Parshottamchari. Persons belonging to 
such a holy order are held in high esteem by the people 
of India, for their moral excellence. If they speak lies 
and fabricate false evidence, it would have very demo- 
ralising influence on the people in general. I there- 
fore consider it expedient in the interest of justice that 
he should be proceeded against for perjury. Accord- 
ingly, I direct that the Registrar of this Court would 
file a complaint against the opposite-party, Parshottam- 

tZ'' Tf" and 

faled a false affidavit in this Court. 

Ordered accordingly. 
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BaBaras State Tenancy Act, (JH «j) oj, 

‘applkwHon or pioceeding] under,— \\ hether extends to a 
turnpromise or compromise decree passed in the same- 
judgments and Decrees or Orders passed in ignoy\ance of stay 
of proceedings hy or under a statute — -Whetheii void and a 
nnility. 

The notification no. 519S-A lA^ — ^i-67-oO, dated Bth Octo- 
ber. 1955. staying ‘applications and proceedings’ under s. 154 o£ 
the Banaras State lenancy Act does not cover coinproinise 01 
coinproinise decree in proceedings under that section and the 
same cannot as such be said or declared to be void or a 
nullity. 

Judgments and Orders or Decrees passed by a court 
in ignorance of stay of proceedings by a statute or rule or order 
made thereunder would be void and a nullity. 

Correctness of the contrary view in Lakhpat Singh v. Dalpat 
Singh (L; and in Bahadur v. Biuchai (2) doubted. 

L. Parsatlam Satan v. B. Brahma Nand (3) and Mulraj v. 
Murti Raghunathji Maharaj (4) distinguished on the 
ground of their being stay orders passed by a court of law, which 
may not operate till known and which cannot be extended to 
Statutes taking effect from the date provided or of publication 
inespective of actual knowledge. 

Case law discussed. 

Second Appeal No. 4447 of 1961 against the Judg- 
ment and Detree of Banwari Lai Goel, Civil and 
Sessions Judge, Gyanpur, Varanasi, in Civil Appeal No. 
102 of 1958, decided on 20th July, 1961. 

G. P, Bhargava^ for the Appellant. 

S. C. Srivmtava^ for the Respondent. 
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Kirty^ J. : — This appeal by the defendant arises out 
of a suit filed by the plaintiff for a declai'ation that the 
compromise and the decree in suit no. 46 of 1955 are 
null and void and not binding upon him. The suit 
xvas dismissed by the trial court, but has been decreed 
by the Imver appellate court. 

The compromise and the compromise decree xyere 
attacked by the plaintiff on the ground that they had 
been obtained by the defendant by practising fraud 
upon him. The trial court as well as the loxver 
appellate court came to the conclusion that no fraud 
had been practised by the defendant as alleged and 
that the plaintiff had voluntarily entered into the com- 
promise with the defendant. It ivas further held that 
the compromiise in question xvas valid and legal and 
was not liable to be set aside on the grounds alleged 
by the plaintiff. 

The lower appellate ooult, however, held that on 
the date xx^hen the compromise decree xvas passed, 
namely 4th November, 1955, the court concerned had 
no jurisdiction to take any proceedings, as under a 
notification no. 5193-A/IA — 467-50, dated 28th Septem- 
ber, 1955, suits under s. 154 of the Banaras State Ten- 
ancy Act had been stayed. This notification xvas pub- 
lished in the Uttar Pradesh Gazette, on 8th October, 
1955. The compromise in question xvas entered into 
on 1st October, 1955 but the compromise decree xvas 
passed on 4th Nox^ember, 1955 at a time xvhen the afore- 
said notification had become operative. The lower 
appellate court xvas of the opinion that the decree pass- 
ed on 4th Nox'ember, 1955 xvas xvithout jurisdiction 
and, therefore, it held that suit no. 46 of 1955 in the 
Court of the Sub-Divisional Officer, Gyanpur, shall be 
deemed to be pending. 

Mr. G. P. Bhargava, learned counsel for the appel- 
lant, has argued that the viexv taken by the loxver appel- 
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late court is clearly erroneous in law. According to 
oamri Mr. Bhargava the notification in question did not in 

SuRABjiT anv way affect or take aw’ay the inherent jurisdiction 
of the Court of the Sub-Divisional Officer, Gyanpur. 
He argued that the Sub-Divisional Officer cannot be 
said to have acted without jurisdiction. At the most 
he can be said to have acted wdth material irregularity 
and, therefore, the compromise decree, dated 4th 
November, 1955 could not have been declared to be 
without jurisdiction and a nullity. Mr. Bhargava 
further contended that no such objection was raised by 


the plaintiff himself as will appear from the plaint and 
judgment of the trial court. It does not appear from 
the judgment of the lower appellate court that either 
the Sub-Divisional Officer, Gyanpur or the plaintiff or 
the defendant was aware of the notification, dated 28th 
September, 1955. Mr. Bhargava’ s contention, there- 
fore, is that the decree, dated 4th November, 1955, 
tvhich was passed by the Sub-Divisional Officer at a 
time when the notification, dated 28th September, 1955 
had not been brought to his knowdedge, cannot be 
treated as a decree passed without jurisdiction and a 
nullity. He argued that the notification by which pro- 
ceedings were stayed could only take effect when it was 
actually communicated to or brought to the knowledge 
of the court concerned. He relied on the case Lakhpat 
Singh V. Dalpat Singh (1) in which an earlier case 
Bahadur v. Bachai (2) was considered. Mr. Bhargava 
also relied on the Full Bench case of L. Parshotam Saran 
V. B. Barhma Nand (3) and further submitted that ac- 
cording to the latest pronouncement of the Supreme 
Court in the case of Mulmj v. Murti Raghunathji 
Maharaj (4) decided on 2nd March, 1967, the jurisdic- 
tion of a court to continue proceedings remains un- 

(1) 1964 A.L.J. 1094. (2) 1962 A L T RT? 

(S) A.l.R. IWI All^iOl. ( 4 ) S.C. Notes Vol. IX 
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affected so long as a stay order passed by a superior 
authority is not communicated to it. The Supreme 
Court case referred to above has not yet been reported 
in any law reports but a brief report of the same has 
been published. 

The case of Bahadur v. Bachai (!') related to the pro- 
visions contained in the U. P. Consolidation of Hold- 
ings Act. Under s. 5 of the U. P. Consolidation of 
Holdings Act certain proceedings and suits including 
appeals were required to be stayed on a notification 
under ». 4 of the Act being issued in respect of the area 
in which the plots involved in the suit or the proceed- 
ings lay. S. h further required the case or the 
proceedings or the suit to be ultimately decided in ac- 
cordance with the decision of the consolidation autho- 
rities. In Bahadur v. Bachai (1) a second appeal was 
decided on merits by a Bench of this Court on 17th 
August, 1961. At that time the fact that a notification 
under s. 4 of the Act had already been issued which 
covered the plots in dispute was not brought to the 
knowledge of the court. An application subsequently 
was filed on 29th November, 1961 for review of the 
judgment, dated 17th August, 1961 on the ground that 
on that date a notification under s. 4 had already been 
issued in consequence of which s. 5 of the Act had be- 
come applicable to the case. The Division Bench 
which had decided the second appeal and before which 
the review application had come up for hearing held 
that although their judgment might not be a nullity 
yet, in view of provisions of s. 5(&)(i), the second appeal 
could not have been heard and decided on merits on 
17th August, 1961. The Bench, therefore, held that 
at any rate the judgment, dated 17th August, 1961 was 
liable to be reviewed and recalled. In the result, the 
review application was allowed and the judgment and 

(1) 1963 A.L.J. S17. 
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decree of the High Court, dated iTth August, 1961 
ivere recalled and second appeal no. 1396 of 1956 was 
declared to be pending and ''^’as ordered to remain 
staved. In Lakhpat Smgh v. Dalpat Singh (1) first 
appeal no. 273 of 1947 was decided on 16th July, 1959 
bv Sria^ast.ava, J- a notification under s. 4 of the 
U. P. Consolidation of Holdings Act in regard to the 
plots involved in the appeal had been published in the 
Uttar Pradesh GazcHc,' dated 14th February, 1959. A 
special appeal was filed against the judgment of Sria^as- 
TAVA, J., dated 16th July, 1959, inter alia on the ground 
that on that date the notification under s. 4 having 
already been published no decision on merits could 
have been given and the hearing of the appeal w^as 
liable to be stayed. This case was also decided by a 
Division Bench and on behalf of the appellant reliance 
was placed on the case of Bahadur v. Bachai (2). The 
learned Judges came to the conclusion that the judg- 
ment. dated 16th July, 1959, which was passed in ignor- 
ance of the fact that a notification under s. 4 of the 
Consolidation of Holdings Act had been published 
would not be a nullity, but it rvould be a case of the- 
court acting with material irregularity in the exercise 
of its jurisdiction. The learned Judges, however, 
allowed the special appeal and set aside the judgment 
of the learned Single Judge, dated 1 6th July, 1959, 
and remanded the case for disposal in accordance wdth 
law. The net result of allowing the special appeal w^as 
that first appeal no. 273 of 1947 was to remain pend- 
ing but stayed, to be ultimately decided in accordance 
with the decision of the consolidation authorities. 

In my opinion, therefore, the decision in the case of 
L&khpat Singh v. Dalpat Singh (1) does not really help 
Mr. Bheergeeua. I have already mentioned that in the 
earlier case of Bahadur v. Bachai (2) also the Division 

m 1964 A.L.}. 1004. (3) 1962 A.L.J, 817. 
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Bench did not hold that the judgment and decree pass- 
ed in ignorance of the notification under s. 4 of the U. P. - Damri Lai, 
Consolidation of Holdings Act would be a nullity but sarabjit 
all the same they w^ere recalled. If the case were to 
be decided on the basis of the principle laid down in 
these two cases the judgment of the lower appellate 
court could not perhaps be interfered with inasmuch 
as in substance it has followed the same course. The 
facts of the present case, howei'er^ are essentially differ- 
ent from the facts of aforesaid two cases. 

In the two Allahabad cases, referred to above, the 
matter did not arise out of. a fresh suit challenging the 
decree passed in ignorance of publication of notification 
under s. 4 of the U. P. Consolidation of Holdings Act. 

The matter was raised, in one case, by a review peti- 
tion and, in the other case, by a special appeal. In 
effect, therefore, it was the same court which had pass- 
ed the decree or the appellate court which had the 
same powers as the court rvhich had passed the decree 
had to deal with the matter. Therefore, in either case 
there could be no difficulty, provided appropriate 
ground was made out, in recalling the judgment or the 
decree passed in ignorance of the notification under s. 

4 of the Act. In the instant case, the Sub-Divisional 
Officer, Gyanpur, had passed the compromise decree in 
ignorance of notification, dated 28th September, 1955, 
by which suits and proceedings under s. 154 of the 
Benaras State Tenancy Act had been stayed. That 
decree has been sought to be got declared as being 
without jurisdiction and a nullity by the plaintiff by 
filing a separate suit in the civil court. Therefore, 
applying the principles laid down in the two Allah- 
abad cases can it be said that the decree passed by the 
Sub-Divisional Officer, Gyanpur, is liable to be set aside 
or declared a nullity by the Civil Court. According to 
the view taken in those cases the decree was not a 
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i«>' nullity nor without jurisdiction. At the worst it may 
i»<MM be said that the Sub-Divisional Officer had acted with 
sahabjit material irregularity in the exercise of his jurisdiction. 
Kim 1 being the position the decree, dated 4th Novem- 

ber, 1955, could not be declared to be nullity by the 
civil court. The Sub-Divisional Officer, who had pass- 
ed the decree in ignorance of the notification, dated 
28th September, 1955, might have, on an appropriate 
application being made, recalled the decree which he 
had passed. But, in my opinion, it was not legally 
open to the plaintiff to file a fresh suit in the civil court 
to get the said decree declared a nullity nor was it open 
to the civil court to declare it to be so. If the civil 
court has done so, I think, it has clearly committed an 
error of law, and also has acted in excess of its juris- 
diction. 


The other two cases referred to by Mr. Bhargava 
namely, L. Parsotiam Saran v. B. Brahma Hand (1) and 
Mulraj V. Murti RaghiinatU^i Maharaj (2) may not be 
of much help in deciding the present case. They are 
cases in Which the question which fell for consideration 
was the effect of an order passed by a subordinate court 
in ignorance of a stay order passed by a superior court. 
It was laid down in the Full Bench case of L. Parshot- 
tam Saran v. B. Brahma Nand (1) that a sale held by 
the executing court in ignorance of the stay order of 
the superior court would not be a nullity, but would 
be valid and effective. The Supreme Court, by the 
recent decision noted above, has now set at rest the 
controversy on this point in the various High Courts. 
The Supreme Court case also only lays down that a 
stoy order passed by a superior court becomes opera- 
tive only upon its being communicated to the subordi- 
nate court and that any order passed by the subordi- 

(1) A.I.R. 19^ All. 4tR. ^2) S.C. Notes Vol. IX no 7 

dated 1st April, 1967. , n . i. 
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nate court in ignorance of the stay order of the superior 
court will not be intalid. Damm I 
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In my opinion, however, cases of orders passed by Kht^j. 
superior courts staying proceedings in subordinate 
courts are different from cases where either hearing of 
suits or continuance of proceedings are stayed undei 
some statutory provision, statutory rule or statutory 
order. In my opinion, in such cases the statute, the 
statutory rule oi' the statutory order must be accepted 
as having become operative with immediate effect. 

The operation or the effectiveness of statutes, statutory 
rules and statutory orders cannot be made dependent 
on the knowledge of the particular court or authority 
or litigants about it. If this were allowed the result 
would be chaotic. It would then be open to various 
courts Or authorities to proceed with cases or proceed- 
ings in spite of the statute, the statutory rule or the 
statutory order, aiid subsequentlv to uphold their 
action on the ground of ignorance or absence of know- 
ledge. In my opinion, any provision either in a sta- 
tute or in a statutory rule or in a statutory 
order staying proceedings must necessarily take 
effect as scon as they come into force like all statutes, 
statutory rules and statutory orders. No exception can 
be made in regard to statutes, statutory rules or statu- 
tory orders staying proceedings or hearing of suits if, 
therefore, this be the legal position and, in my opinion, 
this is the legal position — the notification, dated 28th 
September, 1955, became immediately operative on 
being pitblished and the Sub-Divisional Officer, Gyan- 
pur, was bound by it whether he had knowledge of the 
same or not. Therefore, if the passing of the com- 
promise decree was also prohibited by the said noti- 
fication, the decree passed on 4th November, 1955 
would be a decree without jurisdiction and a nullity 
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and it would be legally open to the civil court to dec- 
lare it to be so. 

I am aware that the riew I liave expressed in the 
preceding paragraph runs counter to the decision 
reported in Bnhadur v. Bachai (1) and Lakhpat Singh v. 
Dalpat Singh (2). I am also aware that those cases were 
decided by Division Benches and that I am bound by 
the same. Therefore, if this appeal were to be decided 
only on the basis of the legal view expressed in those 
two cases I would have followed and applied the same 
and disposed of the appeal holding that the decree, 
dated 4th November, 1955 was not a nullity nor was it 
without jurisdiction. In fact, by applying the prin- 
ciples laid down in these cases I have already, earlier 
in the judgment, held that it was not legally open to 
the civil court to decree the plaintiff’s suit because the 
decree, dated 4th November, 1955 could not said to be 
a nullity or without jurisdiction. There is, however, 
another ground on which the appeal can be decided 
without even having to rely on the two cases of our 
High Court which I have referred to above. 

The notification, dated 29th August, 1955 was pub- 
lished in the Uttar Pradesh Gazette^ on 8th October, 
1955 The relevant portion of the notification, pub- 
lished in the Uttar Pradesh Gazette, dated 8th Octo- 
ber, 1955, which is also to be found at p. 120, Part V 
of 1955, Allahabad Law Times, reads as under:. — 

“In exercise of the powers conferred 

the Governor is pleased to declare that the appli- 
cations and proceedings under s. 154 of the Benaras 
State Tenancy Act (Act III of 1949) shall remain 
stayed. . . . . ” 

To my mind by this notification only applications and 
proceedings under s. 154 of the Benaras State Tenancy 
Act had been stayed. That is to say, the courts or the 
(l)19Ka A.L.J. 817. 50) 1964 A.L.J. 1094. 
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authorities concerned were required to stay their hands laet 
and not to give any decision on merits on such appli- 
cations or in such proceedings. The notification did sarabjct 
not prohibit any compromise being entered into by the Kiny, j. 
parties concerned with the application or the proceed- 
ing. Any such compromise arrived at between the 
parties would be binding on them and would also be 
legally enforceable. If the compromise was otherwise 
legally valid then it did not really require any order of 
the court to make it effective and binding. It was 
only because some application or proceeding was pend- 
ing and the parties did not want such application or 
proceeding to be decided on merits, having arrived at 
an amicable settlement, that it had become necessary 
to make an application for • recording the compromise 
and passing a decree in terms thereof. The appli- 
cation for recording the compromise and passing a 
decree in terms thereof certainly was occasioned by 
the fact that an application or proceeding under s. 154 
of the Benaras .State Tenancy Act was pending in the 
Court of the Sub-Divisional Officer, Gyanpur, but the 
application neither was nor could be said to be an 
application or a proceeding under s. 154 of the Benaras 
State Tenancy Act. The Sub-Divisional Officer had 
merely to see as to whether the compromise was in ac- 
cordance with law and if he was satisfied on this point 
then it was incumbent on him to record the compro- 
mise and to pass a decree in terms thereof. By record- 
ing the compromise and passing a decree in terms 
thereof the Sub-Divisional Officer, Gyanpur, in my 
opinion, did not continue the application or the pro- 
ceeding between the parties under s. 154 of the Benaras 
State Tenancy Act, which was pending in his court. 

What he did was not, in my opinion, prohibited under 
the notification, dated 28th September, 1955, nor did 
he by recording the compromise and passing the com- 
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1 promise decree infringe the order, dated 29th August, 

Dimw Tal 1 95 a In niy opinion, therelore, the order record- 

s*M»irr ifist the compromise and the compromise decree passed 

— b\ the Sub-Divisional Officer, Gyanpur could not be 

assailed by filing a suit in the civil court on the ground 
that thev ’vvere nullity and without jurisdiction. The 
suit of the plaintiff; therefore, could not be decreed 
.and the lower appellate court in decreeing the suit 
committed a clear error of law. The deciee of the 
lower appellate court is liable to be set aside on this 
ground alone and it would not have been really neces- 
sai v for me to have considered any other point and 
given decision thereon. Since, however, strong reliance 
was placed bv Mr. Bhargava on the four cases referred 
to earlier in the judgment I thought it piopei to deal 
with them also, while dealing with these cases, as men- 
tioned earlier in the judgment, I also ventured to ex- 
press mv own opinion which is not consistent with the 
view taken therein. It might not have been necessary 
for me to express my per.sonal view in the matter, but 
since I failed to persuade myself to agioe with the 
view taken in those cases I could not avoid expressing 
mv opinion and doubts in regard to the correctness of 
the legal propositions laid down therein. 

The appeal, therefore, is allowed, the decree of the 
lower appellate court is set aside and that of the trial 
court is restored with costs throughout. 

Appeal alloioed. 
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Before Hon’ble Beg, the Chief Justice and 
Mr. Justice Dioivedi 

1967 

' ^ May, 18 

SYNTHETICS AND CHEMICALS Ltd., 

FATEHGANJ WEST. BAREILLY Appellant, 

V. 

G. C. KUMAR AND OTHERS .. Respondents. 

Gonstitnticn of India, An. 226— Mandamus— Mandamus if 
can issue to a trading corporation — 'Duty of piihlic nature'— 

'Office of public nature' — Meaning and hnport of — Na,ture 
of the office of Labour Welfare Officer — Specific Relief Act, 

1877, 5. 45. 

Art. 226 of the Constitution is very wide and empowers High 
Courts to issue a writ to any ‘person’, which word includes' a 
company registered under the Companies Act. A High Court 
is empowered to issue not only well known pre-rogative writs 
but also to issue any order or direction according to the neces- 
sities of a case. Mmidamus may issue to a trading corporation 
to compel it to do its duty which is of a public nature and to 
restore a person to a corporate office if the office is of a public 
nature. 

A duty is of public nature if it is imposed by Charter, Com- 
mon law or statute. 

The office is of public nature if it is created by a statute ’ 

and the duties of the office affect the general public or a sec- 
tion thereof. ? 

The office of the Labour Welfare Officer is a public office. I 

Special’ Appeal No. 14 of 1967 against the order ol I 

Oak, J. in Writ Petition No. 679 of 1965 decided on 1 1 

19th January, 1967. f 

The following judgment of the Court was delivered :i 

by-— , i; 

Dwivedt^ J. : — The appellant is, it has been stated ‘i 

before us by counsel for the appellant, a public com- ? 
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IW57 paijy registered under the Companies Act. It has 

S^MHniGS filed this appeal against the judgment of Sri Justice 
Oak allowing the writ petition of G. C. Kumar, the 
first respondent. 

KuMAi The facts of the case, with the exception of one of 
Dwiv^ I undisputed. In July. 1962 G. C. Kumar was 

’ ^ employed as a Labour Welfare Officer in the Associated 
Stone Industries Kotah Ltd., Ramganj Mandi, Rajas- 
than. On July 9. 1962 the appellant employed him 
in its Industrial Relations Personnel Department on 
six months’ probation. On 10th December, 1962 he 
was apfxiinted Labour Welfare Officer. There were 
two three-monthly extensions of his probation, once 
in January and then in March, 196.5. On the expirs' of 
the second extension no order confirming him on the 
post was made. 

One B. K. Shukla, an Inspector of Factories, inspect- 
ed the factors- of the appellant. His inspection 
report, dated 7th November, 1963, pointed out that 
G. C. Kumar does not possess the requisite qualifica- 
tions prescribed by r. 9 of the Factory Welfare Officers’ 
Rules. This report set in motion an enquiry about 
his qualification. 

By letter, dated 24th February, 1964, the Chief Ins- 
jiector of Factories, U. P. informed the appellant that 
G. C. Kumar “does not fulfil the qualifications of r. 9(d) 
of the U. P. Factories Welfare Officers’ Rules, 1955”. 
Thereafter by letter, dated 17th April, 1964, the appel- 
lant terminated the service of G. C. Kumar. G. C. 
Kumar made a representation to the Government 
which was rejected on 30th November, 1964. 

G. C. Kumar then filed a writ petition in this Court. 
He prayed for the following reliefs in the petition; 

(1) A writ in the nature of mandamus or any 
other writ, order or direction commanding the 
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State Government to set aside the order of the 
appellant dated 17th April, 1964, and com- 
manding the appellant to reinstate him to his post 
with back pay. 

(2) A writ in the nature of certiorari or anv 
other writ, order or direction for quashing the 

order of the State Government, dated 30th 
November, 1964. 

^ (3) A writ, order, or direction to the appellant 
directing it to keep him in its employment and 

not to give effect to its order, dated 17th April 
1964. ’ 

The petition was allowed by Sri Justice Oak. The 
appellant was directed not to give effect to the order 
of discharge, dated 17th April, 1964. The order of 
the State Government, dated 30th November, 1964, 
tvas quashed. 

The State Government has not filed any appeal. 
Sri Sorabji, counsel for the appellant, has urged before 
ns the following points : 

(il) The Court cannot issue a writ in the nature 
of mandamus or any otlier writ, order or direc- 
tion to the appellant which is a trading corpora- 
tion and not a public body. 

(2) No relief can be granted to G. C. Kumar 
as he w’as not qualified to be a Labour Welfare 
Officer. He has no legal right to the post. 

(3) The order, dated 17 th April does not cast 
a stigma on G. C. Kumar and does not punish 
him. It was made in exercise of the contractual 
right to terminate service. 

(4) In any case this Court cannot direct the 
reinstatement of G. C. Kumar to the post of 
Labour Welfare Officer. 
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The last argument may soon be disposed oL Sri 
justice Oak, has not directed the appellant to reinstate 
G. C. Kumar. The learned judge has directed the 
appellant not to give effect to the order of dischaige. 
Such an order can be made under Art. 226 of the Consti- 
The order does not compel the appellant to 


tution. 


take work from G. C. Kumar. Of course it will entail 
li e pavment of his salary to him. 


We shall note take tip the third point. The order 
terminating the service of G. C. Kumar was made by’ 
the appellant on 17th April. 1064. The pertinent 
portion of the order is as follows: 


“We regret to advise you that since your ser- 
vices were not found satisfactory, tve were unable 
to confirm you. You had also been given an 
opportunity to act as Labour Welfare Officer but 
due to the State Gosernment not accepting your 
(lualifications it was not possible to continue you 
in that capacity. 


As your services Jhave not been sausiiactory, 
please be advised that your services will no longer 
be required by us. Accordingly we hereby ter- 
minate your services ” 


It is admitted by counsel for the appellant that G. C. 
Kumar was the Labour Welfare Officer on probation 
when his service was terminated. R. 1 1 of the Welfare 
Officers’ Rules provides for the discharge from service 
of a Labour Welfare Officer if his work has not been 
satisfactory. R. l.a provides for his punishment. The 
first proviso to r. 11 contains an important safeguard 
for the Labour Welfare Officer. It provides that his 
service shall not be terminated without the written con- 
currence of the Labour Commissioner, who shall record 
his reasons therefor. R. 15 sets out several kinds of 
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punishments including dismissal or termination of ser- 1967 
vice in any other manner. R. 15 contains two provisos. 

The first proviso ensures a hearing to the Labour Wei- 

fare Officer before he may be punished. The second ltd.' . 

proviso enjoins on the employer not to impose any g. c. 

punishment on him except censure without the previ- 

ous concurrence of the Labour Commissioner. Dwivedi, j 

The concurrence of the Labour Commissioner with 
the order of termination of service of the Labour Wel- 
fare Officer is a common feature of rr. 11 and 15. It 
is admitted by counsel for the appellant that the con- 
currence of the Labour Commissioner with the order 
terminating the service of G. C. Kumar has not been 
obtained. So the order is in contravention of rr. II and 
15. It cannot be gainsaid that r. 11 would in any case 
apply to the order as G. C. Kumar was on probation at 
the time of his discharge from service. Accordingly we 
are of opinion that the order is invalid. In the result 
it is not necessary to decide that the order does not im- 
pose a punishment as it does not cast a stigma on G. C. 

Kumar. 

We shall now take up the first point. Counsel for 
the appellant has maintained that a mandamus has 
never been issued to a trading corporation. This broad 
argument is, we apprehend, not borne out by the history 
of mandamus in England. According to 'Blackstone 
[Blackstone’s Commentaries on the Laws of England 
by George Koase (IV Sdn.)] mandamus is directed to 
any person or corporation, requiring him or it to do 
some particular thing, which appertains to his or its 
office and duty. A mandamus lies to compel the admis- 
sion or restoration of the party applying to any office 
or franchise 'of a public nature’. 

Tapping mentions cases where a mandamus has been 
issued by the English courts to companies to enforce 
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(Imiei ini[j«)se(l by chaiter oi suuute 
PrejJi'Ogatixe wiit of Maiidanms, pi). 81’ to SIJ. “The 
writ Ik)', been retuscd to command re.storation, to the 
[ilace of a clet k of a comparn. as of the Company of 
Buif hers of London, although it be an office instituted 
by charter and a freehold, for it is nor a public office 
but a prisate one, for which a mundatiim does not lie; 
from a review, however, of the older cases, it would 
seem that the mandamus should have been granted, for 
it has been said that the writ has been granted for clerks 
of private companies since Lord Holds time. So in 

While's case it is stated that the mandamus 

was granted, tlie court there alleging as the ground of 
its judgment, that it was the same case with that of a 
town-clerk.” 


.According to iTrt/.v6;o)’’.v Laxrs of England (1) manda- 
mus issues to any person or corporation to do what ap- 
[lertains to his or their office and is in the nature of a 
public duty. “In particular mandamus will lie to res- 
tore, admit or elect to an office of a public nature: for 
the delivery up, production and inspection of public 

documents, to endor.se statutory rights and duties; 

” (2). An order of mandamus is granted for doing 

that which a statute obliges to be done, and “for this 
rule to apply it is not necessary tliat the partv or corpo- 
ration on whom the statutory duty is imposed should be 
a public official or an official body” (3). 

In The King v. The Severn & Wye Railway Co. (4) 
mandamus was issued to tlie Railway Company to re- 
instate and lay down again a railway. In The Qiieeji 
V. The Government Stock Investment Co. Ltd. (5) the 
Investment Company was registered under the Com- 
jianies Act, 1882. A person claimed to have been elect- 


(1) Hatsbury's I.aws of England(lII Edn.V Vol. II page 84. 

(•») Ibid at page 86. (3) Ibid at page 90. 

(41 (1819) 106 E.R. .SOI See ala)(l893i 99 L.T. (N. S ) 572 Reg. 
y. Q.W.R. Co. at page 575. (5) (1878) 3 O.B.D. 412: See also 

(186 A b Q, B. 923 — TIm? Queen i». Hampton, Brough, Wright and 
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eel as a director by shoiv of hands. Mandamus was issu- 
ed to institute him into office. 

In 'Phs King \. Leai ^ ^Ij Holroyd, saidt 

“In Co?? 2 m. Dig. Mandamus (a), it is stated that 
the writ of mandamus is granted to prevent failure 
of justice, and for the execution of the common law, 
or of a statute, or of the King’s Charter; but not as 
a private remedy to the party.” 

In Ex parte Robins (2), P.attesox,, J. said : 

A mandamus, if granted at all, must be to do 
something which the company are required to do 
by the act of Parliament, not something which thev 
are required to do by the general law of the land.” 
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In the U. S. A., a piivcite domestic corporation is sub- 

ject to judicial control by a writ of mandamus . 

This is so because the corporation is the I'ecipient of a 
fianchise fiom the State and is .subject to its visitatorial 
power (a) . It is also said that mandamus “lies to seat a 
person entitled to a corporate office where his title there- 
to has been adjudicated or is clear or undisputed” (4). 

Accoiding to Ferris (5) private domestic corporations 
are subject to the writ of mandamus, and they may be 
compelled to perform ‘an act which the law specifically 
enjoins as a duty. Adandamus may be issued to them 
not only for the performance of public duties, but also 
for the enforcement of private rights’. Ferris goes on 
to sav: 

J 


“Mandamus is the proper remedy to prevent 
further illegal exclusion from office in a private cor- 
poration when the right thereto is clear; ”(6) 

S. 4.5 of the Specific Relief Act empowered the Presi- 
dency High Courts to make an orcler, which was of 

(1; (1825) 4 B. and C. 899. (2) (1839) 7 Dowling 566. 

(3) Corpus Juris Secundum Vol. f55, page 420. 

. M-) Ibid. Vol. 55, page 425. (5) Ferris: Extraordinary Legal 

(6) Ferris: Ibid p. Remedies, p. ^ 
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the nature of mandamus, to a corporation requiring 
any specific act to be done or forborne provided that 
Chotcals such doing or forbearing was, under any law for the 
time being in force, clearly incumbent on such cor- 

G- c. poration in its corporate character. Art. 226 of the 

SLumar j i. 

; — — Constitution is very' wide and empowers High Court to 
jwiTeii, j. g jQ gj^y ‘person', which word includes a com- 

pany registered under the Companies Act. .A, High 
Court is empowered to issue not only the xvell-known 
prerogative writs but also to issue any order, writ or 
direction according to the necessities of a case. 


In In re Albert Mills Co. Ltd. (1), the Bombay Hign 
Court issued an order to enforce the right of an elected 
director to act as a director. 

In the Bank of Bombay v. Suleman Somji (2) the 
plaintiff instituted a suit for a declaration that he was 
entitled to inspect the register of shareholders and copy 
and take e.xtracts from the said register and for an order 
that the Bank should give him such inspection and allow 
such copies and extracts. The suit was decreed by the 
Bombay High Court. In appeal the Privw Council set 
aside the decree and dismissed the suit for the reason 
that the plaintiff was not asking for inspection and 
copies in self-interest. The Priv‘y Council said that 
the suit was of the nature of an application for a rvrit 
of mandamus and that the principles regulating the 
issue of mandamus should govern the making of a 
decree in the suit. It was further said that the right 
of inspection is not founded on any statute but on the 
common law which gives a right of inspection to every 
member of a corporation if it is necessary in his self- 
interest. 

This case suggests that mandamus may issue to a 
trading corporation in certain cases. 

9 Bom, H. C, E. 4S8. (2) I.L.R. (190S) SS B. 466. 
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In L. S. Lalvani v. N. AI. Shah (I) the Supreme Court 1967 
said: “The Chief function of the writ {mandamus) is Synthetics 

fo compel the performance of public duties prescribed chXjats 
by statute.” Li®. 

G. C. 

What is an office of a public nature ? In Derby v. 

The Queen (2), Tindal, C. J. said that quo warranto -1- 

may issue ‘for usurping any office, whether created by 
charter alone, or by the crown, with the consent of Par- 
liament, provided the office be of a public nature, and 
a substantive office’. In The Queen v. Thie Guard- 
ians of the Poor of St. Martins (3) Lord Campbell 
said that quo Warranto will issue ‘if it be an office in 
which the public have an interest’. According to 
Patteson, J. the duties of an office are of a public nature 
if ‘the exercise of them affects a great body of persons’ 

(4). In In the matter of G. A. Nateson (5) it was held 
that a public office means any office created by a statute 
for discharging functions which affect the public general- 
ly or any particular section thereof. 

We believe that this discussion of the case-law would 
be incomplete if we do not mention two more decisions 
which would show that the writ of mandamus is not past 
judicial adaptation to the needs of our country. In 
Rochester Corporation v. Regina, (6), Martin, B. Said: 

“Instead of being astute to discover reasons for 
not applying this great constitutional remedy for 
error and misgovernment, we think it our duty to 
be vigilant to apply it in every case to which by any 
reasonable construction it can be made applic- 
able”. 

(1) A.I.R. 1966 S.C. 334. (2) (1848) 12 Cl. & F. 820 at p. 641. 

(3) ((1861) 17 Q. B. 149 at p. 160. (4) Ibid at page 162. 

(6) I.L.R. 40 Mad. 160. (6) (1868) E.B. & E. 1024 at p. 

1088 . 
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In T. C. Besappa v. T. Nagappa (1), the Supreme 
Court observed: “The language used in Arts. 32 and 
226 of our Constitution is \ery u’ide and the powers of 
the Supreme Court as well as of all the High Courts in 
India extend to the issuing of orders, writs or directions 
including writs in the nature of habeas corpus, manda- 
mus, quo ivarranto, prohibition and certiorari, as may be 
considered necessary for enforcement of fundamental 
rights and in the case of High Courts, for any other pur- 
pose as well. In t iers- of the express provisions in our 
Constitution we need not nosv look back to the early his- 
tors- of the procedural technicalities of these writs in 
English law. nor feel oppressed by any difference or 
change of opinion expressed in particular cases by Eng- 
lish Judges. We can make an order or is.sue a writ in 
the nature of certiorari in all appropriate cases and in 
appropriate manner, so long as sve keep to the broad and 
fundamental principles that regulate the exercise of 
iurisdiction in the matter of granting .such writs in Eng- 
lish Latv.” 

From this review of the authorities and laws there 
emerge the following principles : 

(1) Mandamus may issue to a trading corporation 
to compel it to do its duty wdrich is of a public 
nature. 

(2) A duty is of a public nature if it is imposed 
by charter, common law or statute. 

(3) Mandamus may issue to restore a person to 
a corporate office if the office is of a public nature. 

(4) The office is of a public nature if it is created 
by a statute and the duties of the office affect the 
general public or a section thereof. 

(51 Art. 226 empowers the High Court to issue a 
writ in the nature of mandarnus. The powder may 
be exercised, keeping in regard the broad and 

aHI95-5) 1 S.C.R. 2-50 at page 256. 
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P,^”'po^e it is uecessary to notice 
ceiiain prox isions of the Factories Act and the C P 
Factories Welfare Officers' Rules, 195.-,. * ’ ’ 


Ihe Paaones Act (hereinafter called the Act) is a 
l.timarutanan measure. It has been enacted for pro- 
tecting the health, safety and welfare of the labour in 
factories. .S. 2(n) defines an •occupier' as the person 
uho has ultimate control oxer the affairs of the factorv 
Chap. X- of the Act is headed as ‘welfare’. It consistrof 
iiine secnons. .^s. 42 to 48 prox ide for certain facilities 
1.J i.ie laDour. Sec. 49 is material to the ca,se. It reads: 

(i) In exerx factory xvheicin fixe hundred or 
tnore xvorkers are ordinarily employed the occupier 
suall employ m the factory such number of xeelfare 
officers as may be prescribed. 

(2) The State Government may prescribe the 
duties, qualifications and conditions of service of 
officers employed under sub-s. (I).” 

I he U, P. Factories '^\’'elfare Officers’ Rules, 1955, 
Im-e been made by the State Government under the Act. 
Ihex nave accordingly the force of a statute and are 
to be deemed a part of the Act. R. 8 defines the 
status of the Labour Welfare Officer. It provides that 
he shall have the status of an officer of the factorv”. 
R. 1 0 provides that a Labour Welfare Officer shall be 
appointed “on a permanent basis”, but he shall ini- 
tially be placed on one year’s probation. His service 
inay be dispensed with by the occupier during or at 
the end of the period of probation if he ‘has not made 
sufficient use of his opportunities, or if he has other- 
wise failed to give satisfaction.’ Alternatix-elv, the 
probation may be extended by one yea,r. In either 


Buivedi, J. 


rs- 

m 

I® 


I 

m 


■ 


* 

■■ 


- . I 

■■■ 


|»i 


i®i 

llipi 

‘‘0 


the INDIAN' LAW REPORTS 



[1967 


SYStnmm 

Chemicals 

Ltd. 

V. 

G. C. 

i.UM,AE 

Dwivcdi. J 


case there must be the written concurrence of the 
Labour Commissioner, who shall record his reasons 
therefor. This is the effect of r. 11. R. 12 provides 
that he shall be confirmed at the end of the period of 
his probation. R. 15 provides for various punish- 
ments including the punishment of dismissal or ter- 
mination of service in any other manner. No punish- 
ment can be imposed upon him unless “he has first 
been informed of the grounds on which it is proposed 
to take action and has been afforded an adequate op- 
portunity of defending himself”. Again, no punish- 
ment other than censure shall be awarded without the 
previous concurrence of the Labour Commissioner. 
The Labour Commissioner shall hear him before giv- 
ing his concurrence. He may appeal to the State Gov- 
ernment from the order of dismissal or termination of 
service. R. 21 fixes the age of his superannuation at 
55 years. R. 17 enumerates the duties of the Labour 
\V’’elfare Officer. These duties are: (1) to promote 
harmonious relations, and act as a Liaison Officer bet- 
ween the workers and the management; (2) to get the 
grievances and complaints of the workers with regard 
to their working conditions redressed expeditiously; 
(3) to bring the breaches of labour law's and orders and 
statutory obligations regarding health, safety and wel- 
fare of the workers to the notice of the manager or occu- 
pier, and take suitable steps for the provision of ameni- 
ties such as canteens, shelters for rest creeches, adequate 
latrine facilities, drinking water, etc. and (4) to make 
representations to the authorities concerned in regard 
to conditions of roads, bridges, etc. used by labour in 
proceeding to, and from, their work. In short, the 
duties of the Labour Welfare Officer are to ensure the 
health, safety and welfare of the labour employed in 
the factory. 

These provisions show that the post of the Labour 

the Act. The 
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oiiice is oF a permanent character. It Is a substantive i967 
office, k is not an oitice helil at mere tvill. I he offi- S'ssthktios 
cer can be dischaiged only for some cau.'-e and with the chemw«.b 
written concurrence of the Labour Comrai.ssioner and 
after hearing. His duties are of a public nature be- G. c. 
cause they affect the interest of a large number of work- 
ers employed in the factory. In the discharge, of his 
duties he has to deal with persons not concerned with 
tlie factory. .Accordingly, the office of the Labour 
Welfare Officer is a public office, and a writ in the 
nature of )ninidainii'> crin issue to the appellant to res- 
tore G. C. Kumar to his office. It necessaiily follows 
that the appellant owes a dutx of a public nature to re.s- 
tore him to his office. The duty arises from s. 49 of 
the Act and the Factories Welfare Officers' Rules. 

Counsel for the appellant has relied on certain cases 
in supjiort of liis argument that a inan damns lias never 
issued to a trading corporation. These ca.ses are P. K. 

Pillai v Bitrmah Shidl Oil Storage if Distribution Co.; 
n ): Firm A. L. A. R. Arunachalam v. Kaleeswarar Mills 
Ltd. (I’V. Sohan Lai v. Union of India (3); Ram Kishan 
V. Central Bank of India Ltd. (4): In In re U. S. Hari- 
haran (.a): M. Durgaiah \. Agent. Tindur Collieries (6); 

S. P. Saxena \. Manager A. R. Higher Secondary School 
(7): L. S. Lahvani v. Ah M. Shah (Si; and R. Lakshmi v. 

Heyveli Lignite Corporation (9). But all these cases 
are patently distinguishable for in none of them there 
was cast on the private individual or corporation a duty 
bv a statute, nor teas the office a public office. 

It may be noted that the order of termination of ser- 
vice comes here buttressed by the opinion of the Chief 
Inspector of Factories and the State Government that 

(I.) .A.I.R. 1956 Kutch 9. (2) .A.l.R. 1957 M. 309. 

(3) 1957 S.e.R. 738. (4) A.I.R. 19.58 A. 413. 

^51 A.I.R. 1960 A. P. 518. (6) A.I.R. 1961 A. P. 400. 

Ar A.I.R. 1961 A. 282. CS) A.I.R. 1966 S.C. SS4. 

19) A.I.R. 1966 M. 399. 
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G. C. Kumar doe.s not hold the requisite academic quali- 
SnfTHBno* fication, and by the direction of the former that G. C. 
Ch^caus Kumar should soon be replaced by a duly qualified 
person. The appellant remosed G. C. Kumar on ac- 
count of the direction of the Chief Inspector of Fac- 
tories. This gives to the impugned order of termina- 

I>wi'vcdi, ].*,*£' . ^ It 

tion or service a quasi-governmental colour. In these 
circumstances it is a fit case where a writ, order or direc- 
tion should issue under Art. 226. 

e shall now deal with the second argument of the 
appellant. R. 9 of the Factories Welfare Officers’ 
Rules prescribes the age -and qualifications of the 
Labour Welfare Officer. The case of the appellant is 
that G. C. Kumar does not possess the qualification 
prescribed by r. 9(d). The case of G. C. Kumar is 
that he possesses the .said qualification. 

R. 9(df lays down that no person may be appointed 
as a Labour W elfare Officer unless “he possesses a 
degree in Economics or Sociology of a University es- 
tablished by law”. 

It is admitted by G. C. Kumar that he holds the 
degree of B. Sc. (Agriculture) with Agricultural Eco- 
nomics as one of his subjects. It is said by him that 
there is no difference between Agricultural Econo- 
mics w'hich was taught to him in B. Sc. and Economics 
which IS taught in B. A. The supplementary affidavit 
which he has filed before us includes a copy of the sylla- 
bus of Agricultural Economics in B. Sc. (Agriculture). 

It IS common ground between counsel for the parties 
that a pson possessing B. A. degree with Economics 
fulfils the standard prescribed by r. 9(d). The appel- 
lant has filed a supplementary' affidavit after the Xse 

iT”?? includes a copy of the 

syllabus .rf Economics in B. A. of the Allahabad Uni- 
versity. The mo syllabii are dissimilar. However, we 
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are diffident to determine the question raised before wst 

us, for it requires an expert knowledge of the two sub- 

jects. We confess that we are not an expert in the 

tuo subjects. In the result, we are unable to hold 

that G. C. Kumar has no legitimate right to the office d'h. 

of the Labour Welfare Officer which he can seek to 

protect in the writ proceeding. j 

We shall assume for the sake of argument that G. C. 

Kumar is not duly qualified to hold the office of the 
Labour Welfare Officer. Even so, his appointment to 
the said office cannot be said to be void ab initio. The 
appointment of an unqualified person is irregular, 
and not illegal. This is evident from a perusal of rr. 

9 and 13. R. 9 consists of the main part and two pro- 
visos. The main part opens with the phrase “no per- 
son ma} be appointed”, while the second proviso opens 
with the phrase “no person shall be appointed”. The 
use of the auxiliary verb “may” in the main part and 
the auxiliary verb “shall” in the second proviso is sig- 
nificant. It seems to us that the choice of the two differ- 
ent verbs is deliberate. In the main part “may” is used 
to indicate the directory nature of the provision; in the 
second proviso shall is used to suggest the imperative 
character of the second proviso. This inference is re- 
inforced by r. 1 3 which enables the State Government 
to exempt a person from all or any of the qualifications 
prescribed by r. 9. R. 9(d) the rigour of which mav be 
relaxed in a certain contingenq^ cannot operate as im- 
perative until the request for exemption is denied by the 
Government. \State of U. P. v. Manbodhan Lai (1) and 
K. Narasimbiah v. B. C. Singri Goxoda (2)]. After the 
rejection of the request for exemption, only the further 
continuance in office of the unqualified incumbent will 
not be legal. 

(1) 19.58 S.C.R. 538. (2) A.L.R. 1966 S.C. 3K). 
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In the present case G. C. Kumar applied to the State 
Government for exemption from the qualihcation pres- 
A.ND rribed by r. 'J(d) even though his case was that he was 
lb>. hilly qualified. It does not ajrpear from tiie lecoicl be- 
G.'c. fore us that anv order has been made on this application 
bv the State Go\einment. The application was made 
DwivtJi. 1 after the pas.sing of the order ol tei inination of seiticc. 

As die ap]rlication appears to be still pending, and as r. 
'• is not inijicrative in nature in tlie sense aheady ex- 
jthiined. it cannot be successfully urged that the restora- 
tion of G. C. Kumar as I.abour Welfare Officer would 
lie in the teeth of the provisions of tlie Act and the rules 
made thereunder and would exjiose the appellant to the 
damjet of prosecution and conviction undet s. 92 of the 
Act for retaining G. C. Kumar in service in contraven- 
tion of the provisions of the .Act and the Rules. 

In view of the foregoing discu.ssion we are of opinion 
that the appeal fails and is herebv dismissed with costs 
pavable to G. C. Kumar onlv. 

Appeal dismissed. 
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APPELLATE CIVIL 


Before Mr. Jn.stice jagdish Sahai.and Mr. Justice ]. S. 

Trivedi* 

RAM CHAND ... Defend.axt- Appellant, im 

y August, 16 

MOTI THAD AND ANOTHER ... Plaintiffs-Responb- 

ENTS. 

Bfnami TFansactlon — XaUire and burden of proof — S.ale and 
lease, — Difference behveen: 

Resulting Trust — Defendant was permitted to enjoy the 
fruits of a lease — Resulting^ trust not created. 

The normal rule is that the deed must, in the absence ol: 
evidence to the contrary, prevail according to its apparent 
tenor. Where an allegation of a henaml character is made the 
burden of proof lies on the person alleging the henami nature 
of the transaction. Mere probabilities or suspicion are not 
sufficient to disprove the apparent nature of the transaction. 

The main points necessarv to be looked into for finding out 
whether a particular transaction is benann or not, are the 
source of money, the possession of property and the title deed, 
and the conduct of parties before and after the execution of 
the deed. Reliance must be placed not only on the surrouni- 
ing circumstances and the position of the ’ parties and their 
relation to one another but also upon the motive which could 
govern their actions and their subsequent conduct. 

The legal position of lease is different from a sale. Whereas 
in a lease there is a subsisting contract between a lessor and a 
lessee inasmuch as there are reciprocal rights and liabilities. 

In the case of a sale the vendor disappears from the scene for 
all times to come once the .sale is complete. In the case of a 
lease the performance of reciprocal rights and liabilities conti- 
nue so long as the lease lasts and it is of absolute necessity that 
the lessor knows the real lessee in a henami transaction for 
otherwise the real lessee would be relegated to the position of 
sub-lessee. 

Merely because the defendant was permitted to enjoy tlie 
fruits of the lease standing in the name of plaintiffs it cannot 
be said that there was a resulting trust for the benefit of the 
defendant. 

Case-law discussed. 

^ While sitting at Lucknow. 
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First Civil Appeal No. 61 of 1957 against the judg- 
ment and decree passed by R. Sanehi, Civil Judge. 
Lucknow, dated 20th May, 1967 in Regular Suit No. 40 
of 1952. 

The facts appear in the judgment. 

G. Sarup, for the Appellant. 

M. Naziruddin, for the Respondent. 

The following judgment of the Court was delivered 
by— 

Trivedi, J. : — This is a defendant’s first appeal against 
the judgment and decree of the learned Civil Judge, 
Lucknow, dated the 20th May, 1957, decreeing the 
plaintiffs’ suit for ejectment and damages. 

The plaintiffs-respondents came to the Court with 
the allegations that plaintiff no. 2 is the karta of the 
joint Hindu family of which plaintiff no. 1 is a mem- 
ber. that the plaintiffs’ father Sri G. H. Thad obtain- 
ed from the Rasoolpur estate a lease of the land and 
building known as Jahangirabad Terrace situate at 
Hazratganj, Lucknow, for erecting thereon a cinema 
hall, shops, etc. which were constructed at a great ex- 
pense and are now commonly known as Mayfair Build- 
ings in Hazratganj, Lucknow, that in the year 1939 he 
obtained another lease from Rasoolpur estate for a 
period of 10 years on the monthly rent of Rs.60 in res- 
pect of the property adjoining' the Mayfair Cinema 
building towards its east and comprising the shop oc- 
cupied by Messrs. Allied Electric and Radio Corp. and 
the flat above the shops occupied by Messrs. Sen and 
Sanyal. Akhtar Hair Dresser and Messrs. Allied Elec- 
tric and Radio Corporation, that among other terms of 
the lease the lessee was to spend a sum of Rs.6,000 on 
repairs and modifications of the leased property, that 
the defendant and the plaintiffs’ father were veir' inti- 
mate friends and the latter, i.e. the plaintiffs' father, at 


2 ALL.] 


ALJU-iHABAli SERIES 


the request of the former, i.e. the defendant, permit- isa* 
ted the defendant to occupy the leased premises on pa)- ram chand 
ing the retit fixed for the said lease, that the plaintiffs’ moti^Xhab 
father died in the year 1944, that in the year 1947 the 
plaintiffs obtained another lease for 9(J years from 
Rasoolpur estate in respect of the property detailed in 
para. 9 of the plaint which included the pi'operty cover- 
ed by the former lease of 1939, that the position of the 
defendant since the execution of the lease of 1947 was 
that of a sub-lessee, that the plaintiffs desired the defend- 
ant to vacate the premises occupied by him, and when 
the defendant did not agree to do so the plaintiffs filed 
an application before the Rent Control and Eviction 
Officer for permission under s. 3 of the U. P. Control 
of Rent and Eviction Act, that the defendant denied 
the title of the plaintiffs and set up his own title before 
the Rent Control and Eviction Officer, the plaintiffs 
thereupon filed the suit giving rise to this appeal for 
ejectment and damages. 

The defendant’s case is that there was intimate friend- 
ship between him and plaintiff’s late father, that in 
the year 1938-39 the premises covered by the lease of 
1939 were in an extremely bad state of refKiirs and 
had been lying vacant for a long time, that on account 
of his experience as a building contractor the agents 
of the Rasoolpur estate approached him for renova t- 
. ing the same and making additional constructions; the 
defendant being agreeable, negotiations were started, 
the plaintiff’s father out of regard for and being ob- 
liged to the defendant for the great sacrifices made 
and services rendered by the defendant intervened in 
the negotiations on behalf of and for the benefit of the 
defendants and ultimately on 22nd December, 1939, 
the lease of that date was obtained by the plaintiff’s 
father in his name but for the sole benefit of the defen- 
dant and the entire expenses in respect of the trans- 
action were paid and provided for by the defendant 
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alone, h is alleged that the defendant incurred huge 
sums of money in renotatiirg and reconstructing the 
premises to the knowledge of the plamtilf s father anc 
the Rasoolpur estate and that in spite of the execution 
of the lease deed of 19.^9 negotiations continued bet- 
ween the agents of the Rasoolpur estate on the one 
hand and the defendant and the plaintiffs’ father on 
the other for a long term lease of the entire building 
and it was eventuallv agreed that such a lease will be 
granted. In pursuance of the said agreement another 
lease was obtained in the plaintiff’s name from the 
Rasoolpur estate in 1947 for the entire property. This 
lease deed was executed in continuation of the lease of 
1939 for the defendant's benefit and wa.s of tne same 
hetitnni character as the earlier lease, the defendant 
lias throughout been in continuous and exclusite pos- 
session of the premises covered by the lease of 1939 
and he alone has fulfilled all the terms of the lease 
within the knowledge of the owner of the property as 
well as the plaintiffs’ father and the plaintiff, and the 
plaintiff is estopped from claiming possession intei 
aUa on the ground of acquiescence. It is further stat- 
ed that even if the defendant be held to be a licensee 
he cannot be ejected as he has incurred enormous ex.- 
penditure over permanent constructions, that the 
plaintiffs' father, and after his death the plaintiffs, are 
benamidars and there is a resulting trust in favour of 
the defendant, that the plaintiffs in their capacity as 
some of the heirs of their father are legally not com- 
petent to maintain the suit. 

In their replication the plaintiffs denied that the 
defendant had incurred huge sums in repairs and re- 
construction. It was stated that after the execution of 
the lease of 1947 at the desire of the. defendant it was 
agreed between the parties that the defendant tvill 
continue to enjoy the use of the premises covered by 
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the lease of 22nd December, 1949 on payment of Rs.60 i967 

per month to the plaintiffs. ram Chand 

The suit was tried by the Civil Judge, Lucknow, mot^Thad 
who decreed it on 20th May, 1957 for ejectment of the ^rivedi, f. 
defendant, for the recovery of Rs.9, 019-12 as damages 
up to the date of suit, for the recovery' of Rs. 18,757-8 
3 s damages pendente lite up to the date of the Judg- 
ment, as also for future damages at the rate of Rs.307-8 
per month till the date of ejectment. The decree for 
pendente lite and future damages was subject to the 
payment of court-fees. The plaintiffs were also award- 
ed cost of the suit and future interest on the decretal 
amount at the rate of 6 per cent per annum. 

Mr. Jagdish Sivarup^ the learned counsel for the 
defendant-appellant, has contended before us (i) that 
the lease of 1939 in favour of the plaintiffs’ father and 
that of 1947 in favour of plaintiff no. 2 were benami 
transactions for the defendant, (ii) that the plaintiffs 
being benamidars of the lease of 1939 their position 
was that of a trustee and the lease of 1947 taken by the 
trustee enured for the benefit of the defendant, and 
(iii) tliat even if the lease of 1939 was not benami and 
the position of the defendant was that of a licensee the 
defendant having made permanent constructions by 
investing huge sums the licence became irrevocable, 
and the plaintiffs could not eject the defendant till the 
subsistence of their lease of 1947. 

We have been taken through the evidence and the 
documents on the record. 

The main point for consideration in the present 
case is whether the lease of 22nd December, 1939 in 
cavour of Sri G. H. Thad, father of the plaintiffs, was 
benami for the defendant. The normal rule is that 
the deed must, in the absence of evidence to the con- 
trary, prevail according to its apparent tenor. Where 

i4r-A.D. 
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1967 iin allegation of a benami character is made the burd 
en of iioof lies on the person alleging the benami 
Mwi Tb» nature of the transaction. Mere probabilities or sus 
.. .-r*. picion are not .sufficient to disprove the apparent 
nature of the transaction. The mam points necessary 
to be looked into for finding out whether a particular 
transaction is benami or not, are the source of money, 
the possession of property and the title deed, and the 
conduct of parties before and after the execution of 
the deed. 

In short, in order to determine whether a person in 
whose name the conveyance is taken is intended to be 
taken as an owner or is a mere benarnidar , reliance must 
be placed not only on the surrounding circumstances 
and the position of the parties and their relation to one 
another but also upon the motive which could govern 
their actions and their subsequent conduct. 

The legal position of a lea.se is different from a sale. 
Whereas in a Iea.se there is a subsisting contract bet- 
ween a lessor and a les.see inasmuch as there are reci- 
procal rights and liabilities, in the case of a sale the 
vendor di.sappears from the scene for all time to come 
once the sale is complete. In the case of a lease the 
{performance of reciprocal rights and liabilities conti- 
nue so long as the lease lasts and it is of absolute neces- 
sity that the lessor know.s the real lessee in a benami 
transaction for otherwise the real lessee would be rele- 
gated to the position of sub lessee. 

According to the case of both the parties the defend- 
ant had been in possession of the property leased un- 
der the lease of 1939. According to the plaintiffs, 
the possession of the defendant is permissive whereas 
according to the defendant he was the real lessee. The 
question of possession, therefore, and the evidence re- 
lied upon in respect of it is immaterial for determin- 
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iiig the real nature of the transaction and we are left 
with the determination of the real nature of the tran- ram chanb 
saction from the surrounding circumstances. In the moti^Thah 
present case the lease of 1939 was a lease for ten years j 

only. Admittedly no premium was paid for the lease. 

The defendant asserts having incurred ail the expenses 
in connection with the execution of the lease. He was 
a big contractor paying income-tax. He has not filed 
his accounts in proof of his allegations. 

The motive for taking the lease of 1939 bemimi in the 
name of the plaintiffs’ father as suggested in the depo- 
sition of Ram Chandra defendant is that the estate was 
willing to give the lease in the name of G. H. Thad, 
the father of the plaintiffs, without taking any security 
whereas in case the lease was taken in his name the 
estate would have taken security before granting the 
lease. According to the defendant negotiations for 
the lease started with Irshad and Abdul Wahid, agents / 

of Raja Etzad Rasul. Ram Chandra, D. W. 1 has stat- 
ed that Raja’s agents raised the question of security as 
they said that the District Judge as guardian of minor 
Etzad Rasul wdll not give permission unless security is 
there. He further says that it was not disclosed to the 
Raja that the defendant was the real lessee. It is ad- 
mitted by the defendant that Irshad is alive; he was 
even summoned by the defendant as one of his witness- 
es. He was, however, not produced for rea.sons best 
known to the defendant. It is also admitted by the 
defendant in his statement that in 1939 he could give 
security for Rs.25,000. He how^ever says that as he did 
not want to give the bank guarantee he did not take 
tlie lease in his name. He however did not inquire 
about the quantum of security that the estate required 
for executing the lease in his favour. The motive 
given for taking the lease benami in the circumstances 
specially w^hen the defendant did not inquire about the 
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quantum of the security demanded and when he was 
ramTham) himself in a position to gi\e security is not at all con- 
moti thab vincing. Sri G. H. Thad was admittedly very friendly 
rrivSTf defendant and would have stood surety for the 

defendant in case the lease was negotiated for the defen- 
dant. His statement is not only improbable but is 
contradictory on material points. The trial court 
has discussed it in detail. In our opinion no reliance 
ran be placed on his deposition. 

The other evidence relied upon by the defendant 
in .supfort of the henami tran,saction is that of Sita 
Ram D. W. 3, Shyam Lai D. W. 4, Gur Dayal D. W. 6, 
Deonath Sahai D. W. 7 and Mr. Phillips, examined on 
commission. Sitaram was the manager of Messrs. 
Allied Electric and Radio Corporation, and his evi- 
dence principally relates to the fact that the rent Was 
paid to Ram Chandra and that repairs to his .shop were 
done bv Ram Chandra. We have already stated that 
the relations between the father of the plaintiff and 
Ram Chandra were veiw very cordial and Ram Chandra 
was looking after the affairs of Sri Thad including the 
construction of Mavfair Cinema. Sitaram however has 
stated that he had the impression that the building be- 
longed to Sri G. H. Thad. He also says that he had no 
talk with the late Sri Thad as to hovr Ram Chandra was 
connected with this building. His evidence therefore 
does not go to prove the henami nature of the transac- 
tion. Shyam Lai was a Munshi of Messrs. Jethanand 
&: Sons of which the defendant was the proprietor. His 
evidence is also in respect of the possession exercised by 
the defendant over the leased property and the construc- 
tions made by the defendant. His deposition to the 
effect that “Ram Chandra told me that he had taken the 
building on lease and whatever material was saved 
should be sent for construction there”, is a mere hearsay, 
especially when he further on says “I do not know whe- 
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thei any lease was executed or settled, but there was no 
talk of lease . Gur Dayal is the son of Rameshwari 
Dayal. He was 36 years of age on the date of his depo- 
sition, i.e. on 31st July, 1956. His statement to the effect 
that he used to see the legal work of his father and 
arrange his files in his office for gaining experience and 
that with his father he used to go to the place of the 
plaintiffs and the defendants is not at all convincing. 
According to his statement there was a talk between his 
father and G. H. Thad sometime in 1940 in which G. 
H. Thad had told his father that he was negotiating for 
a long-term lease and would like the lease to be trans- 
ferred in the name of Ram Chandra. His father died 
in 1952 and ten or eleven years before he is said to have 
heard the talk. He had not at that time passed his High 
School Examination. He became a teacher only in the 
lifetime of his father. He is unable to give any other 
important talk between his father and his Other’s 
client. His statement is a tissue of lies and has right- 
ly been rejected. 
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Deonath Sahai D. W. 7 only says “G. H. Thad had 
taken the lease from Rasoolpur estate of the shop oc- 
cupied by the Allied Electric and Radio Corporation 
and occupied by Sen and Sanyal and Akhtar Hair 
Dresser. G. H. Thad did not tell me as to for whose 
benefit he had taken this lease. But later on in my 
presence he expressed his desire to make transfer of the 
lease in favour of Ram Chandra and he had stated this 
thing -to his counsel late Rameshwari Dayal.” His 
statement to the effect that Sri Thad had expressed his 
desire to make the transfer of the lease in favour of 
Ram Chandra is contradicted by defendant Ram 
Chandra himself when he expressly states that no 
fourth person was present when the talk took place. 
He admitted that he had left the service of the plaintiff 
in May 1950 and when in 1952 he approached the 
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jilaiiitiffs for providing some accommodation the plain- 
R/im ciuM. tiffs refused to provide him with any accommodation. 
moti'thad Mr. Phillips, who was examined on commission, has 
rritiedi, j. stated: “The talks regarding the deed of transfer used 
io take place between Sri Thad and Rameshwari Dayal 
in my presence. Mr. Thad used to say that there should 
be a deed of transfer. Mr. Thad told Mr. Rameshwari 
Dayal to draft it.” This statement is obviously incor- 
rect and is contradicted by the defendant himself as 
mentioned earlier. Mr. Phillips further on says “I was 
told by Mr. Thad that the deed was taken by him benami 
because if it was taken in Ram Chandra’s name the 
terms would not have been so liberal. He got it done 
easilv and without any security being deposited by him 
as he had already taken the cinema building. If Mr. 
Ram Chandra had taken it in his name the terms 
would have been hard.” It has not been suggested by 
the defendant as to what tvere the terms which accord- 
ing to him were hard and how the .same were liberali- 
■sed when the lease was taken in the name of Mr. Thad. 
As mentioned earlier the only case of the defendant 
has been that because of security being demanded from 
the defendant in case the lease was taken in his name 
the lease was taken in the name of G. H. Thad. His 
statement does hot inspire confidence. 

The documentary evidence relied on by the defcn- 
(kmt is also not very helpful especially when it is ad- 
mitted that the relation between the parties were very 
cordial and that the defendant was in actual posse, s- 
sion of the property leased under the lease of 1939. 

Another circumstance that has to be borne in mind 
is that this was a lease for 1 0 years only. According to 
the statement of the defendant himself it was not dis- 
closed to the Raja that he was the real le.ssee. It has 
been argued by Sri Nasirtiddin, learned counsel for 
the respondent that in view of the feet that the real’ 
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nature of the lease was not disclosed to the Raja and 1967 
inasmuch as the relationship between the lessor and ram chand 
the lessee in the case of lease are of reciprocal rights moti\had 
and liabilities there could be no benami lease in law. 

We find .some force in this argument, but as we are not Trivedi, j. 
satisfied from evidence on the record that the lease of 
1939 was benami for the defendant we express no opi- 
nion on this proposition of law. 

That the lease of 19.39 was not benami is also borne 
out from the fact that all that the defendant has said is 
that the lease was obtained for the benefit of the defend- 
ant. Merely becau.se a person leased property out of 
love and allecrion and permits another person to enjoy 
its benefits the character of the lease would not 
become that of a benami lease. 

Ex. 32 is the written statement of the defendant filed 
on his behalf before the Rent Control and Eviction Offi- 
cei in s. 3 proceedings. Para 1 5 of the said written 
statement reads as under — ■ 

“(15) That partly in view of the great cordiality 
and intimacy of the relations existing between the 
petitioner’s father, Mr. G. H. Thad, and the oppo- 
site party and partly in consideration , of the great 
obligations of the petitioner’s father to the opposite 
party for the great sacrifices made and services 
rendered by the latter the petitioner’s father who 
was already a lessee of the Rasulpur Estate in res- 
pect of the Mayfair premises adjacent to the pre- 
mises in question undertook to obtain a lease of the 
premises in question from the Estate for opposite 
party and himself carried on negotiations with the 
Estate for a lease of the premises for and on behalf of 
the opposite party. He eventually succeeded in 
obtaining the said lease from the Estate in Decem- 
ber 1939.” 


The above assertion also suggests that the lease was 
obtained for the benefit of the defendant out of love and 
affection and regard for the defendant. 
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The breach of trust in the circumstances seem to be 
more by the defendant than by the plaintiffs. Para 17 
of the written statement reads thus : 

“(1) That owing to the extreme cordiality of 
relations existing between the petitioner’s father 
and opposite party, the agents of the Estate also 
did not make any distinctions between them, and 
a lease in respect of the premises in dispute was 
eventually granted by the Estate in the name of the 
petitioner’s father.” 

If this allegation represents the true picture then the 
statement of the defendant about the motive for obtain- 
ing the lease benanii in the name of the plaintiffs’ father 
falls through and the defendant is contradicted by his 
own written statement. 

Next, it is submitted by Sri Jagdish Swamp that the 
defendant spent an amount of Rs.53,000 in additional 
constructions besides the amount spent in repairs and 
renovation of building. The amount spent, in the first 
place, has been disputed. The defendant admittedly 
was a big contractor. He has not produced his account 
books to prove the amounts spent by him. He has ad- 
mitted that no sanction was obtained from the Muni- 
cipal Board for making additional constructions. He 
has also admitted that no plans were submitted to the 
Municipal Board. According to the plaintiffs the de- 
fendant was enjoying the full benefits of 1939 lease and 
all that he spent was out of the rent realised from the 
tenants occupying the premises of 1939 lease. The oral 
evidence without corroboration from the account books 
which was the best evidence, in the circumstances, is not 
reliable. Our attention was also drawn to the fact that 
the plaintiff had admitted in his deposition that the 
defendant has spent about Rs.50 thousand to Rs.60 
thousand. The plaintiffs have explained by saying that 
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the sum of Rs.50,000 to Rs.60,000 was typed out incor- 

rectly in place of 15,000 to 16,000 and that the plaintiffs Ram chand 

had brought this fact to the notice of the court imme- Mow Thao 

diately when the mistake was noticed by them. The xrivedi, j. 

oral evidence produced on behalf of the defendant in 

proof of the amount spent in construction is also not 

based on any documentary evidence, and is mere guess 

work. 

Coming now to the second point -as to whether the 
lease of 1947 in favour of the plaintiffs was henami for 
the defendant we find that there was absolutely no evid- 
ence to the effect that the lease of 1947 was benami for 
the defendant. The defendant himself in his written 
statement (para 32) stated that “in spite of execution of 
the lease of 1939 negotiations continued between the 
agents of Rasulpur estate on the one hand and the de- 
fendant and the plaintiffs’ father on the other for the long 
term lease of the entire building (including the premises 
covered by. the lease of 1939) and it was eventually 
agreed that such a lease would be granted. In pursu- 
ance of the said agreement the plaintiffs subsequently 
obtained another lease from the Rasulpur estate after 
the death of their father. Under the circumstances 
referred to above, the second lease having been executed 
only in continuation of the first one dated the 22nd De- 
cember, 1939 should be deemed to be of the same 
henami character as the earlier one”. The underlined 
sentence would disclose that th^'defendant challenges 
the real character of the lease because the same was in 
continuation of the first lease of 1939. Ex. 10 is the 
lease in favour of the plaintiffs. A sum of Rs.36,000 
was paid by the plaintiffs in respect of the said lease as 
will be clear from the details of payment given therein. 
Defendant in his letter (Ex. 52) written to the plaintiff 
has stated “of course I do not know what happened to 
you afterwards when the lease for the remaining portion 
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was taken out by you and tbat too secretly". In his 
statement also, when he was confronted with Ex. 52, he 
stated “I mean in this para that the lease was finally 
taken by the plaintiffs secretly". Therefore, so far as 
the lease of 1947 was concerned neither the defendant 
paid any money for the said lease nor was the lease taken 
henarni for the defendant. It was, as a matter of fact, 
taken secretly, i.e. a fraud was committed on him when 
the lease was taken in favour of the plaintiffs. No 
fraud has been pleaded in this case and therefore w^e 
need not go into that question. The lease of 1947 was 
a 90 year lease of the remaining adjoining property 
in the name of the plaintiffs and the plaintiffs had ad- 
mittedly remained in possession of that portion of the 
property. It cannot therefore be said that the lease of 
1947 was benami for the defendant. 

The next point urged by the learned counsel for the 
appellant is ba.sed on the proposition that if the trustee 
gets a renewal of the lea.se which is subject ’of the trust 
or acquires a property using his advantage in the matter 
of acquisition of the property his position as trustee of 
the lease or propertv so acquired, is impressed with the 
trust. Sri Jagdish Siuarup has contended that the lease 
of 19.^9 being benami for the defendant the plaintiffs’ 
father was a mere trustee and the lease of 1947 being a 
lease in the nature of a renewal of the property which 
was subject to a trust the new lease is impressed with 
the trust. He has, in support of his submissions relied 
on the following. 

Keech v. Sandford (1), Lewin on Trusts 13th 
Edn., p. 178; Dyer v. Dyer (Z), Law of Trusts by 
Keeton, 3rd Edn., p. 1B8; Chesire on Modern Real 
Property, 5th Edn., p. 589, Corpus Juris Secundum 
89 C. J. S., pp. 943-44, and Agnew on Trusts p. 111. 
36 E.R. 238. (2) SO E.R. 42. 
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In Corpus Juris Secundum it is stated that “a result- 
ing trust is created where the legal estate is disposed of 
or acquired but the intent appears or is inferred or 
assumed from the terms of the disposition or from the 
accompanying facts and circumstances that the benefi- 
cial interest is not to go with the legal title.” 

Dyer v. Dyer (1), is a case of advancement. The facts 
of the case were that copyhold was granted to A and B, 
his wife, and C, his only son, to take in succession for 
their lives and the life of the survivors. The purchase 
money was all paid by A. It was held that C is not a 
trustee of his life interest for A but takes it beneficially 
as an advancement from his father. The question in 
this case was as to what was the nature of succession of C 
and in that context it was held that C was not a trustee 
but he took it beneficially as an advancement from his 
father.. 

Keech v. Sandford (2), was a lease devised to the trustee 
for the benefit of the infant, and the lessor before the 
expiration of the lessee refused to renew to the infant. 
The trustee took it himself. It was then held that the 
lessee was obliged to the infant to give an 
account of its profits. The lease in this case was ad- 
mittedly devised to the trustee for the benefit of the 
infant and the second lease was a renewal of the original 
lease and in that context it was held that the second 
lease ensured for the benefit of the infant. 

In the present case, the second lease of 1947 is not a 
renewal of the first lease. The lease of 1939 was of a 
very small portion for 10 years and was for residential 
purposes. The lease of 1947 was a lease taken for 
building purposes. Had the second lease been in rene- 
wal of the original lease and for residential purposes in 
respect of the same property then something could be 

(1) 30 E.R. 42. 
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said in support of the submissions made by Mr. Jagdish 
r<!« chanb Sxcarup. This case is also distinguishable from the facts 
Moti Thau oF the present case. 

Trivedi. j. Agnew On Trusts relied upon by the learned counsel 
also refers to the case of Keech v. Sandford (1) which we 
have analysed above. The principle of renewal of lease 
enunciated therein is not applicable to the facts of the 
present case and therefore does not in any way help the 
appellant, Lewin, on Trusts, 13th Edn., p. 178 refer- 
red to by learned counsel reads as under — 

“Section 2. Resulting Trusts upon Purchases 
in the name of a stranger.” 

When real or personal property is purchased in the 
name of a stranger, a resulting trust will be presumed 
in favour of the person who is proved to have paid the 
purchased money in the character of purchaser. 

“The clear result,” said Lord Chief Baron Eyre, “of 
all the cases, without a single exception, is that the trust 
of a legal estate, whether freehold, copyhold, or lease- 
hold; whether taken in the names of the purchasers and 
others jointly, or in the name of others without that of 
the purchaser; whether in one name or several, whether 
jointly, or successive; results to the man who advances 
the purchase-money; and it goes on a strict analogy to 
the rule of the common law, that where a feoffment is 
made without consideration, the use results to the 
feoffor.” 

This proposition also has no resemblance to the pre- 
sent case. No consideration was admittedly paid in the 
present case. The defendant did not incur any expenses 
in execution of the lease of 19,39. Merely because 
the defendant was permitted to enjoy the fruits of the 
lease standing in the name of the plaintiffs it cannot be 
said that there was a resulting trust for the benefit of 
the defendant. The cases referred to above are all cases 
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where the consideration of the property rvas advanced - 

by a person, and the deed was taken in the name of 
other person, not that the deed was taken in the name mot^thad 
of a person who had permitted the enjoyment of the TrivSiTj 
property to the other person. 

Learned counsel also relied on page 940 of Corpus 
Juris Secundum, Vol. 89 C. J. deals with the nature and 
types of resulting trusts. He relies on the passage read- 
ing as under-— 

98. Nature and types — Resulting trusts are 
created by operation of law, and are creatures of 
equity. A resulting trust is a passive or dry trust. 

Resulting trusts are created by operation of law. 

68. Implied trusts arise by implication of law 
because morality, justice, conscience, and fair deal- 
ing demand that the relationship be established.” 

They are creatures of equity and are based on th*e equit- 
able doctrine concerning consideration, the doctrine 
that valuable consideration and not legal title deter- 
mines the equitable title or interest. Unlike construc- 
tive trusts, discussed infra 139 etseq, resulting trusts are 
not remedial in character. A resulting trust is always 
a passive or dry trust. 

73. No actual trust~ln resulting trusts the re- 
lation of trustee and cestui que trust does not ac- 
tually exist, since the element of trust and confi- 
dence is absent, but the holder of the legal title is 
declared to be a trustee on equitable principles 
Teachey v. Gurley (1). 

A mere holding of the title for the benefit of another, 
no duties or resjK>nsibilities being imposed on the trus- 
tee as to the management, control, or disposition of the 
property except, perhaps, to convey to the cestui que 
trust at his direction. 

(1) 199 S.E. 83, 214, N.C, 288. 
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Resulting trusts, it has been said, are of two general 
types: Those where a purchase has been made and 
the legal estate is conveyed or transferred to one person, 
but the purchase price is paid by another person; and 
those where there is a gift by deed or will to a donee 
or grantee without pecuniary consideration coming from 
the grantee, but the intention appears from the instru- 
ment itself, that the legal and beneficial estates are to 
be separated and that the grantee or donee is either to 
enjoy no beneficial interest or only part of it.” 

The present case is not covered by any of the proposi- 
tions laid hereinbefore. Neither is the present case a 
case of a sale nor such where a beneficial deed is created 
by a gift or deed or will expressly creating two interests. 

Reference has also been made by learned counsel to 
Chesire on Real Property, 5th Edition, page 539, where 
in ft is mentioned that; 

“(7) Resulting trusts — A resulting trust may arise 
in two ways — 

Co7iveyance /n the name of another — The 
first is where, u{X)n a purchase of land, A pro- 
vides the money, but the legal estate is con- 
veyed to B, a stranger in blood. In this case 
there is a resulting trust which arises by opera- 
■ tion of law in favour of A unless there are 
some circumstances connected with the trans- 
action which show that A intended to make a 
gift to B. 

The clear result of all the cases, without a 
.single exception, is that the trust of a legal 
estate, whether freehold, copyhold or lease- 
hold; whether taken in the names of the pur- 
chaser and others Jointly, or in the names of 
others without that of the purchaser; whether 
in one name or several; whether jointly or 
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successive, results to the man who advances the 

purchase money.” r.w^Chan: 

W’^e thus find that none of these cases referred to apply 
in principle to the facts of the present case and even if Trivedi, j. 
the plaintiffs’ father was a trustee the said lease expired 
in 1939 and a fresh lease bv the plaintiffs in 1947 in 
respect of a big property which covered the property of 
1939 lease also could not ensure for the benefit of the 
defendant for the reasons given above. 

The next point urged by the learned counsel for the 
appellant is that if the position of the defendant was 
that of a licensee, he having constructed a building of 
a permanent character the licence became irrevocable 
especially when the title to the property passed to the 
plaintiffs under the lease of 1947. 

In the first place, we have already disbelieved the 
defendant's evidence on the nature and quantum of 
constructions. In the second place we have already 
found that the constructions were made out of the pro- 
fits of the leased property which were permitted to be 
enjoyed by the defendant during all these years. The 
lease of 1947 was not a renewal of the lease of 1939 and 
was a distinct lease and as such all that the defendant 
got under the lease of 1939 was the rights of a lessee and 
the nature of rights enjoyed by the defendant after the 
execution of 1947 lease could not be more than that of 
a sub-tenant of the plaintiffs, vide Danlatram v. Haveli 
Shah (1) and Ramautar Singh v. Shankar Singh (2). 

We are, therefore, of the opinion that the suit of the 
plaintiffs was rightly decreed by the court below and 
we dismiss the appeal with costs throughout. 

Appeal dismissed. 

(2) I L.R. 30 All. 369. 
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APPELLATE CRIMINAL 


Before Mr. Justice G. D. Sahgal and Mr. Justice 
K. C. Puri* 


RATI PAL AND OTHERS (Appellants) 

V. 

STATE (Respondent) 

Indian Penal Code, 1860, ss. 300 and 34 — Injury by pharsa— ^ 

Sufficient in the ordinary course of nature io cause death~ 

Case covered by cl. 3 of s. 300 — Common intention — 

Liability of other accused under s. 302/34, L P. C. 

It is immaterial whether accused had an intention to cause 
the death of the deceased or not, for the injury by pharsa, 
which he caused, happening to be sufficient in the ordinary 
course of nature to cause death, his case is covered by cl. 
3 of s. 300, I. P. C. and he must be held guilty of the offence 
punishable under s. 302, I. P. C. 

If the person who used the pharsa, himself did not intend to 
cause the death, but still he has been held guilty of the 
offence under s. 300, I. P. C., punishable under s. 302, I. P. C., 
the other two, who shared a common intention with him to 
cause that injury and which was in fact caused in furtherance 
of that intention, also have to be held guilty of that offence 
punishable under s. 302, 1. P. C., with the aid of s. 34, I. P. C. 

Criminal Appeal Nos. 302 of 1967 and 351 of 1967 
with Capital Sentence Reference No. 23 of 1967 against 
the judgment of A. P. Srivastava, Additional Sessions 
Judge, Rae Bareli, dated 23rd May, 1967 in Sessions 
Trial No. 4 of 1967. 

The facts appear in the judgment. 

/. N. Misra, Counsel for the Appellants. 

K. N. Kapoor, Counsel for the State. 

The following judgment of the court was delivered 
by— 

Sahgal, J.; — Ratipal, aged 35 years, son of Dattu, 
resident of Pure Chauhan, hamlet of village Mawai 
Alampur, police station Nasirabad in the district of 
Rae Bareli has been convicted by the Additional Sessions 

♦While sitting at Luelcnow. 
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judge of Rae Bareli of an offence under section 302, — — 

1. P. C. for committing the murder of one Ram Dhani 
by striking him on the head with a pharsa on the 26th 
of October, 1966 at about 2 p.m. in Pure Chauhan sahgai, j. 
itself in front of the house of the deceased and sentenced 
to death. Along with him were also tried Ram Lai, 
who is his brother, and one Satti for sharing common 
intention with him in killing Ram Dhani though they 
were armed with lathis. They also gave blows with 
their lathis on the deceased. They have been convict- 
ed of the offence under s. 302 with the aid of s. 34, 

I. P. C. and have been sentenced to life imprisonment. 


Ratipal submitted an appeal from jail and a reference 
also was submitted by the learned Sessions Judge for the 
confirmation of the death sentence passed against him. 
Ratipal submitted a represented appeal also along with 
the other two co-accused. While the appeal from jail 
has been registered as Criminal Appeal No. 302 of 1967, 
the represented appeal has been registered as Criminal 
Appeal No. 351 of 1967. The two appeals and the 
reference have all been heard together. 


We have heard the learned counsel appearing on be- 
half of the appellants and the learned Assistant Govern- 
ment Advocate on behalf of the State. 


The prosecution case is that on the 25th of October, 
1966, i.e. a day prior to the alleged murder, the -wives 
of Ratipal and Satti were caught by Ram Dhani red- 
handed plucking pods of urd in his field. Ram Dhani 
took them to the door of the .village Pradhan, but he 
was not available there. They were then dismissed by 
Ram Dhani after being given a slap each. It appear.s 
that this fact came to be known by their husbands Rati- 
pal and Satti, Ram Lai appellant being a brother of Rati- 
pal. On the 26th of October, 1966, after mid-day, say 
at about 2 p m.. Ram Dhani and his uncle Ram Hitkari 
{P. W. 2) were thrashing urd in front of their door. 
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Tile three appellants are said to have come there, Rati- 
pal armed with a pharsa and the other two with lathis 
and they assaulted Ram Dhani. This occurrence is 
alleged to have been seen, among others, by Ganga Ram 
iP. 7), Raghunath (P. W. 8) and Rameshwar (P. W. 
11). Ganga Ram was irrigating his field from a well 
not lar from the house of Ram Dhani at a distance of 
about 3(1 to 40 paces. The door of the house of Ram 
Dhani is said to have been visible from that well. It is 
said that it was from there that he saw the assault. 
Raghunath (P. W. 8) rvas, during those days, also irri- 
gating his field by means of a pur. His field is not in 
the vicinity, but at about mid-day^ he had come back 
home to take his meals and was on his way back to the 
field taking along with him food for his son and wife 
who were left at the field. On his arrival in front of 
the chav pal of Ahorey 'he is claimed to have seen the 
occutrence. Rameshwar (P. W. 11) is a neighbour of 
Ram Dhani. He was thrashing his paddy at his door 
and he claims to have seen the occurrence from that 
place. Ram Dhani was taken to the police station 
Nasiiabad which is at a distance of about 21- miles from 
the place of occurrence where Ram Hitkari, P. W. 2, 
his uncle, lodged the first information report regarding 
the offence at 4.20 p.m. Ram Dhani was arranged to 
be sent to the dispensary at Jais for medical examination 
but as no doctor was available there, he was rendered 
first-aid by the compounder and was directed to proceed 
to the Distria Hospital at Rae Bareli. He was brought 
to te District Hospital ‘where his injuries were exa- 
mined by Dr. P. K. Srivastava at 7.30 p.m. that very 
day. He prepared the injury report (Ex. Ka-1). Dr 
R K. Snvastava was examined before the Committing 
Ma^strate, his statement being tendered before the 
^lons Judge, it being Ex. Ka-15. The following 
three injuries were found on the person of Ram Dhanif 
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(1) Incised wound 7" x l"‘ x bone deep ovei' the 
right side of head. It was bleeding. 

(2) Lacerated wound V' x i" muscle deep 
over the back and inner aspect of left forearm, with 
a swelling. This injury was kept under observa- 
tion. 

(3) Abrasion 3" x H" over the back scapular 
region. 

Injury no. 3 was simple and, as to injury no. 2, it was 
found later that there was a fracture of the ulna below 
it. Ram Dhani was in a semi-concious condition. He 
ultimately died at the District Hospital on the 31st of 
October, 1966, at 7 a.m. Information about his death 
was sent to the Kotwali at Rae Bareli. Sub-Inspector 
Mitthan Lai (P. W. 1) held the inquest on his body. 
There was then post-mortem examination. The exter- 
nal ante-mortem injuries as found by Dr. D. R. Saluja, 
whose statement recorded before the Committing Magis- 
trate and tendered before the Sessions Judge is Ex. 
Ka-16, were the same as those described above and 
found by Dr. Srivastava. Internally was found fracture 
of the right parietal bone 6V' long up to the right 
parieto occipital suture. The bone was clean cut. 
Under this fracture there was 4" cut in the membrances. 
Extra dural clotted blood was present on the posterior 
part of the fracture. Brain substance had come out in 
the posterior part of the injury. Dr. Saluja was of opi- 
nion that the cause of death was the head injury, which 
was- sufficient in the ordinary course of nature to cause 
death. 

At the police station Nasirabad no Sub-Inspector was 
present with the- result that the papers were sent to the 
outpost at Jais which was in charge of Sub-Inspector Ram 
Ratan Singh (P. W. 10). He too was not present at the 
outpost. He returned there at about 9.45 p.m. but, 
strange though it may appear, he did not proceed to the 
spot during the night. He arrived there in the next 
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morning and made some interrogations, the persons 
interrogated including Ram Hitkari (P. \V. 2), Ganga 
Ram (P. W. 7), Raghunath (P. W. 8) and Rameshwar 
(P. W. 1 1). He inspected the spot, prepared a site plan, 
found blood on the ground near the north-western cor- 
ner of the house of Ram Dhani and collected stained 
and unstained earth from that place in two separate tins. 
He searched for the accused, but they could not be 
found. .At their house nothing incriminating was re- 
covered. Information was received at police station 
Nasirabad on the .3rd of November, 1966 about the 
deith of Ram Dhani when the case was converted from 
one under s. 307, I. P. C. under which section it was 
originally registered to one under s. 302, I. P. C. The 
appellants surrendered in the court of the Additional 
District Magistrate (Judl.), Rae Bareli on the 7th of 
November, 1966. Blood-stained and unstained earth 
was sent to the Chemical Examiner who ultimately for- 
warded it to the Serologist and the stained earth was 
found to be stained with human blood. The appellants 
were challaned on the 1.5th of November, 1966. 

They all pleaded not guilty to the charges. Ratipal 
claimed that he had been falsely implicated on account 
of enmity with the Pradhan and some other village 
people. He denied that he had assaulted Ram Dhani 
in the manner alleged by the prosecution. The case 
that he set up was that his wife was in her field of urd. 
He heard her cries and rushed to the spot from the bed 
of the rivulet where he was scraping grass. He saw that 
Ram Dhani deceased was holding the hand of his wife 
and he wtis dragging her in his field. He gave him a 
lathi blow on the head and this lathi had a pharsa-like 
thing attached to it. Ram Lai could not assign any 
reason of his false implication. The case of Satti was 
that he was on inimical terms with Rurmis of village 
’•atch-ka-Purwa in connection with dispute regarding 
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fields and they got his name recorded in the first infor- 
mation report. 

The first information report, it may be mentioned, 
mentions the names of all the three appellants and it 
mentions about the incident which is said to have taken 
place on the 25th of October, 1966 also that Ram Dhani 
had caught the two ladies and had brought them to the 
door of the Pradhan having found them plucking pods 
of urd in his tarai field, the Pradhan being not present 
at the house. No mention is, however, made of their 
being dismissed after being slapped. 

Fourteen witnesses were examined on behalf of the 
prosecution. Out of them Ram Hitkari, Ganga Ram, 
Raghunath and Rameshwar (P. Ws. 2, 7, 8 and 11) are 
the eye-witnesses. Mitthan Lai (P. W. 1) is the Sub- 
Inspector who held the inquest. Blood-stained earth 
was recovered in the presence of Parmeshwar Din (P. 
W. 3). The information report w^as scribed by Cons- 
table Clerk Rama Shanker (P. W. 4). The Investigat- 
ing Officer Sub-Inspector Ram Ratan Singh is P. W. 10. 
The other witnesses are of a formal nature. No evi- 
dence was produced either oral or documentary in 
defence by any of the appellants. 

That Ram Dhani received injuries on his body in- 
cluding the one on his head which proved to be fatal 
cannot be denied and has in fact not been denied. It 
cannot also be denied that he died as a result of injury 
no. 1 on his head. Thus there is no doubt that Ram 
Dhani was murdered. The question is whether he was 
murdered by the appellants in the manner in which he 
is said to have been murdered. 

Of the eye-witnesses the learned Sessions fudge re- 
jected the testimony of Raghunath (P. W. 8). Raghu- 
nath has stated that he was irrigating his field by means 
of a pttr along with his wife and son and at about mid- 
day he went to his house to take his meals and to bring 
the food of his wife and his son and it was in these cir- 
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cumstances that when he happened to pass by that side, 
Raw Pa* he saw the occurrence. In his cross-examination he 
has stated that at about 1 2 noon he had gone to his house 
stayed there for about 10 minutes and when he 
was coming back, he saw the occurrence. Thus accord- 
ing to this statement the occurrence would fall at about 
quarter past twelve or half past twelve in the day which 
is contrary to the prosecution case which brings it at 
about 2 p.m. The learned Sessions Judge was also im- 
pressed by the fact that normally his wife should have 
gone to the house to fetch food for her husband and the 
son. On these grounds he thought that the statement 
of this w'itness could not be relied upon. We are not 
impressed by the reasons which impelled the learned 
Sessions Judge to reject his testimony, for all villagers 
do not keep watches with them and if the witness had 
stated that at about 12 noon he went to his house, it 
cannot be said that it was necessarily 12 o’clock by the 
clock and thus there was discrepancy of time. We must 
also remember that the food had already been prepared 
at home and it was kept there and it was only to be 
brought to the pur and if the wife did not go to the 
house and he came to fetch it, it cannot be said that the 
circumstance is such that his testimony should be dis- 
believed. We see, therefore, no reason why Raghu- 
nath’s testimony should have been rejected. 

We are, however, inclined to reject the testimony of 
Rameshwar (P. W. 11). He was thrashing paddy at his 
door. According to him, his house lies in the west /)f 
Ram Dhani’s house and there is a garhi in between Ram 
Dhani’s house and his house. After the garhi there 
stands the house of Sukh Nandan and thereafter his 
house. He says that he had to advance about 20 steps 
from his door in order to witness the marpit. The 
assault could not have taken much time, because one 
blow was given by each of the appellants to the deceased 
when they arrived at the place of assault and if he had 
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to advance 20 steps from his door, he could not possibly 
see the actual assault taking place as by that time the Ram pal 
assault must have been over. We would, therefore, not statb 
place reh.ince on the statement of Rameshwar (P. W. sah<^ J 
11 ). 

As to the other witnesses, certain alleged infirmities 
may be pointed out in order to appreciate their evi- 
dence. Ram Hitkari (P. W. 2;) states that he raised 
an alarm when his nephew fell down and that the ■wit- 
nesses came up after he had raised the alarm. This, 
however, would not detract from the value of the testi- 
mony of the witnesses as the witnesses claim to have 
seen the assault from the ver)- places w^here they tvere. 

It may be that on the raising of the alarm they arrived 
on the spot. He states that the assailants did not beat 
the deceased after he had fallen down. But Ganga Ram 
(P. W. 7) states that even after he had fallen down, 
these persons beat Ram Dhani. Raghunath (P. W. 8) ■ 
has somewhat different story to tell. He states that Ram 
Dhani was sitting while he was thrashing urd. He stood 
up while he was beaten. Ganga Ram states that he was 
sitting wdien he was beaten. These are but minor dis- 
crepancies and are, in our opinion, guarantee of the 
truthfulness of the evidence produced in the case as 
against concocted uniformity in the evidence which is 
always suspicious. The learned counsel for the appel- 
lants pointed out that the conduct of Ram Hitkari (P. 

W. 2) was most unnatural inasmuch as even after his 
nephew was beaten he did not go inside the house to 
pick up anything in order to resist the assailants. We 
must, however, remember that he is 60 years of age and 
the assault finished only after three blows. 

It was also pointed out that the defence set up by 
Ratipal appears to be probable, because Ram Dhani was 
a bachelor and a young man aged 30 years only, as would 
appear from the post-mortem report, and there was 
every likelihood of his having misbehaved with the wife 
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of Ratipal. In the teeth of the evidence of the eye- 
witnesses, as we have pointed out above, which there is 
no reason to disbelieve, it is very difficult to , hold that 
what the accused Ratipal says xnay be true simply from 
the circumstance that Ram Dhani was a bachelor and 
a young man. AVe are not, therefore, impressed by this 
argument. 

As to the incident a day earlier, we have the state- 
ments of Ram Hitkari (P. W. 2) and Raghunath ^P- W. 
8) who happened to be present at the door of the Pra- 
dhan when the ladies were brought there and were 
slapped because the Pradhan was not available there. 
They, no doubt, do not speak anything about the ladies 
having been seen by them plucking pods of urd from 
the field of the deceased but the deceased did complain 
before them about that behaviour of theirs and they 
must have seen the pods also with them for Raghunath 
(P. W. 8) has stated that the women had chhimis (Pods) 
in their kouchhas. The occurrence of a day earlier also 
stands established. If the first information report does 
not mention about the slaps being given to the ladies, 
it being a matter of detail, it cannot be concluded that 
the part of the story is wrong. 

The conclusion, therefore, is that a day earlier the 
wives of Ratipal and Satti had entered the urd field of 
. Ram Dhani and had plucked some pods from there. 
They were caught red-handed and were brought to the 
house of the Pradhan where on account of the Pradhan 
being not available no complaint could actually be made 
to him, but they Vfere dismissed after being given 
slaps. The next day Ratipal, Satti and Ram Lai, 
brother of Ratipal, came together at the door of Ram 
Dhani, where he was working, and there they assaulted 
him with the result that he received the injuries des- 
cribed above one of which proved to be fatal, the injury 
that proved to be fatal being caused by Ratipal, by 
means of a pharsa which he had with him, while the 
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Other two injuries were caused hy lathis which Ram Lai 
and Satti had with them. In these circumstances, the rati Pal 
learned Sessions Judge has held Ratipal to be guilty of swtb 
the offence under s. 302, I. P. C. simpliciter and sen- ’ . 

tenced him to death, while the other two have been 
held guilty of the offence under s. 302 with the aid of 
s. 34, I. P. C. and have been sentenced to life imprison- 
ment. We have, in the circumstances, to see as to what 
offence has been made out against which of the accused 
and what sentence should be passed against them. 

Ram Dhani and Ram Hitkari, as we have found, 
were working together in front of their house. The 
three persons, namely Ratipal, Ram Lai and Satti came 
together to that place. Of them while Ratipal was 
armed with a pharsa. Ram Lai and Satti were armed 
with lathis. Only a day earlier Ram Dhani had given 
slaps to the wives of Ratipal and Satti for their stealing 
the urd pods from his field which fact naturally must 
not have been liked by their husbands. Ram Lai is a 
brother of Ratipal. After they arrived, they gave 
blows to Ram Dhani, one each with their lathis and the 
one, who had a pharsa with the pharsa. 

The learned counsel for the appellants drew our 
attention to a portion of the statement of Rameshwar 
(P. W. 11) at page 30 when he states that lathi blows 
were given first to Ram' Dhani. Ram Lai had first 
beaten and thereafter Satti had beaten the victim. After 
it, Ratipal struck the pharsa blow. Thus, if this state- 
ment of Rameshwar (P. W. 11) is relied upon, we must 
come to the conclusion that first lathi blows were given 
to the deceased by Ram LaTand Satti. These two 
blows were not given on vital parts. One of the blows 
was given on the back at the scapular region and the 
other on the left forearm which resulted in the fracture 
of the ulna. These two injuries were not such from 
which, according to the learned counsel and we agree 
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ivitli him, it could be inferred that they were given with 
an intention to cause death. It is thereafter that Rati- 
pal gives the pharsa blow and strikes with it on the 
head and causes an injury which ultimately results in 
the death of the victim. .After these three injuries are 
given, no further, injury is inflicted even though Ram 
Dhani does not die and on the arrival of the witnesses 
the assailants run away. From these circumstances, it 
is uiged, we should infer that there was no common 
intention on the part of the appellants to cause the 
death of the deceased and they just wanted to teach him 
a lesson. No doubt, Ratipal had a pharsn vvdth him and 
he struck Ram Dhani with the pharsa on the head, but 
even after he had struck with the pharsa, no further 
action was taken by them in continuing to beat the de- 
ceased even though he had not died which also shows 
that probably that pharsa injury, that was caused, also 
vas not intended by any of them and it seems to hav'e 
come to them by way of surprise and they must have 
been stunned and did not pursue the beating to the 
deceased anv further. Though we have stated above 
that the statement of Rameshwar (P. \V. II) cannot be 
said to be reliable, even then let us assume for the sake 
of ,ygument that the injuries were given in the order in 
vvhich they are indicated in his statement to have been 
given on the body of victim. We have, taking his state- 
ment to be correct, still to examine whether it is a case 
m which Ratipal should be held guilty of the offence 
under s. 302, I. P. C. and the other two companions of 
nis of that offence with the assistance of s. 34, I. ?. C. 

So far as Ratipal is concerned, his case seems to have 
been concluded by an authority of the Supreme Court 
namely Vtrsa Singh v. State of Punjab (]).' The injurv 
that was caused by the pharsa used by Ratipal was in 
the opinion of the doctor, sufficient in the ordinary 
course of nature to cause death. Ratipal did cause that 
injury with the pharsa that he had with him. He did 
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intend to cause that injury. It is immaterial whether 
Ratipal had, an intention to cause the death of the de- 
ceased or not, for the injury, which he caused, happen- 
ing to be sufficient in the ordinary course of nature to 
cause death, his case is covered by clause Srdly of s. 300, 
1. P. C. and he must be held guilty of the offence punish- 
able under s. 302, I. P. C. This is the position which 
cannot be escaped so far as Ratipal is concerned in view 
of the law laid down by the Supreme Court in Virsa 
Singh’s case (1). 

The question now arises as to whether the other two 
companions of Ratipal, namely Ram Lai and Satti, also 
could be held vicariously liable for the offence under 
s. 302 read with s. 34, I. P. C. The three appellants 
came together, trvo armed with lathis and one with a 
pharsa. If a man comes armed with a pharsa in the 
company of trvo others who are armed with lathis and all 
the three cause injuries to their victim, it cannot be 
said that the only legitimate inference is that the 
person, who came with the pharsa, came wdth that dan- 
gerous weapon only by way of show or to use it only 
in case there was any resistance and not otherxvise. As 
it is, the pharsa was actually used as a result of which 
the injury was caused.- The person who used the pharsa 
may not have had the intention to cause the death of 
the victim and also the other two who accompanied 
him. They may just have thought that they might teach 
Ram Dhani a lesson, but an injury was caused by the 
pharsa in furtherance of their common intention and 
this causing of injury was not such as may not have 
been anticipated even by the persons who did not have 
pharsa with them. Even the person, wffio caused the 
injury with the pharsa,' zs we have said above, may not 
have intended to cause death of the victim, but he has 
to be held guilty of the offence under s. 302, I. P. C. 
on account of the causing of injury by virtue of the 

( 1 ) A. LR. 1958 Supreme Court 465. 
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fact that that injury resulted in the death of the victim 
and it teas suificient in the ordinar}' course of nature to 
cause death. If the person who used the pharsa, him- 
self did not intend to cause the death, but still he has 
been held guilty of the offence under s. 300, I. P. C. 
punishable under s. 302, I. P. C., the other two, who 
shared a common intention with him to cause that injury 
and which was in fact caused in furtherance of that in- 
tention, also have to be held guilty of that offence 
punishable under s. 302, I. P. C. with the aid of s. 34, 
I. P. C. 

The result is that the conviction must be held to 
have been correctly recorded and the appellants have 
been rightly convicted, Ratipal of the offence under 
s. 302, 1. P. C. simpliciter and the other two of that 
offence with the aid of s. 34, I. P. C. Ratipal has been 
sentenced to death. We see no reason why that sen- 
tence should not be confirmed. It was the case of an 
attack with a pharsa on the head and Ratipal must have 
known that he was causing an injury which might re- 
sult in death. It was a case of a cold-blooded attack 
on an unarmed person. His sentence, therefore, can- 
not be reduced. So far as Ram Lai and Satti are con- 
cerned, they have already been awarded the lesser 
penalty under the law. 

The appeals are accordingly dismissed and the con- 
viction of Ratipal under s. 302, I. P. C. simpliciter and 
of Ram Lai and Satti under that provision of law with 
the aid of s. 34, I. P. C. is upheld and the sentence of 
death passed against Ratipal and of life imprisonment 
passed against the other two maintained. The refer- 
ence submitted by the learned Sessions Judge is accept- 
ed. The appellants are in jail. The sentences passed 
against them shall be carried out in accordance with 
law. I 

’Appeal dismissed. 
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appellate criminal 


Before Mr. Justice Khare and Mr. Justice Yashoda 

Nandan 

VISHWA MITRA SHARMA (Appellant) 

V. 


SURESH CHAND and others (Respondents) 


Code of Criminal Procedure (Act V of), 1898, i. 59(1) Power 

of a private person to arrest one who in his view commits 
a non-bmlable and cognizable offence— Whether limited in 
point of time to the commission of the offence. 

The power of a private person under s. 59 of the Code of 
Lnminal Procedure to arrest another who, in the view of that 
person commits a non-bailable and cognizable offence, is con- 
hned to the tune when, or immediately after which, such 
offence is committed and/or thereafter in the course of a pur- 
suit undertaken immediately after the commission of the 
offence. It does not extend to any time afterwards even though 
no such pursuit had been undertaken or if undertaken had 
been given up. 


Amarendra Nath Chakrabarty v. State of Bihar (1), and In re 
Kolavennu Venkayya (2), relied on. ^ ^ 


Criminal Appeal No. 783 of 1964 from the judgment 
and order of Sripat Charan, Judicial Magistrate, Bijnor, 
m Criminal Case No. 398 of 1963 decided on 20th 
November, 1963. 


imt 

'Oct&'bcT, i 


A. B. Saran, for the Appellant. 

V. K. Khana, for the Respondent. 

The following judgment of the court was delivered' 
by— 


Kh.are, J. : — This is a criminal appeal from an order - 
of acquittal and is pending before a learned single- 
Judge of this Court. He has referred the following 

(1) A.I.R. 1955 Pat. 106. (2) A.I.R. 1966 A.P. 156. 

48— A. D. 
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three questions for decision by a Division Bench of this 
Court : 

(1) Is the power of a private person under s. 59 
of the Code of Criminal Procedure to arrest 
another who, in the view of that person, commits 
a non-bailable and cognizable offence, confined to 
the time when or immediately after the said of- 
ffence is committed and/or thereafter in the course 
of a pursuit undertaken immediately after com- 
mission of the offence, or extends to any time after- 
wards even though no such pursuit had been 
undertaken or if undertaken had been given up? 

(2) In case the answer to the aforesaid question 
is that the power extends to any time aftenv'ards, 
even though no pursuit for arrest had been under- 
taken or, if undertaken, had been given up, is the 
exercise of such powder limited by any considera- 
tions, or is unqualified? 

(3) If the exercise of such power is limited by 
any considerations, what is the nature of these 
considerations? 

The facts of the case leading to this appeal might be 
briefly stated as follows: 

On 3rd May, 1963, Suresh Chandra (respondent) 
had lodged a report at police station Hazratganj, 
Lucknow, against the appellant Vishwa Mitra 
Sharma under s. 452/323, I. P. C. Six days later, 
i.e., on 9th May, 1963, Suresh Chandra (respon- 
dent) accompanied by certain other persons met 
Vishwa Mitra Sharma (appellant) just outside 
Haldaur Railway Station in the district of Bijnor. 
Suresh Chandra, with the help of certain other 
persons, arrested Vishwa Mitra Sharma and first he 
took him to his house and from there to police 
station Amhcra and handed him over to the police 
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after lodging a report and making it clear in his 
report why he, as a private citizen, had himself 
made that arrest. Vishwa Mitra Sharma initiated 
a counter action against Suresh Chandra and others 
under ss. 147/323/342, I. P. C. challenging their 
nght to arrest him and keep him in their custody. 
The question which has, therefore, arisen for con- 
«deration m the present appeal is whether Suresh 
^.tiandra, as a private citizen could exercise his 
^wers under s. 59, Cr. P. C. six days after the cog- 
nizable offence, of which he was an eve-witness, had 
been committed. 


S. 59 of 
follows : 


the Criminal Procecdure Code reads as 
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" ”°n-bailabk and 
^ “y offender, 

a^v “""'““'y shall make over 

SJe^r^ f a^ted to a police officer, or in the 
absence of a police officer, take such person or 

poZTtiZ — 

(2) If there is reason to believe that such person 

miSd” •>' has com- 

tted a non-copiizable offence, and he refuses on 

rtsidt^e ^ -d 

Xer h ^ '■“Mence which such 

d^h-^h 'Z “='• h' *aU be 

ealt wiA under the provisions of s. 57. If there 

IS no sufficient reason to believe that he has com- 
mitted any offence, he shall be at once released ” 
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1960 It is clear from a perusal of this section that its pro- 
1^, visions enable a private person to arrest another who— 

(a) in his view commits a non-bailable and cog- 
su^ nizable offence, or 

■ ' (l)) is a proclaimed offender (s. 87, Cr. P. C.). 

JiaTC. J. \ / r • r • 4.U 

The main question for consideration is what is the 
import of the word “commits” occurring in su^s. (1) 
of S. 59, Cr. P. C. whether it necessarily implies that the 
power to arrest the offender granted to a private per- 
son under s. 59, Cr. P. C. must be exercised at the time 
when, or immediately after, such offence has been com- 
mitted, or whether there is no time limit and such power 
continues to subsist and could be exercised by the pri- 
vate person at any time thereafter according to his choice 
or convenience. 


We have heard the learned counsel for the parties at 
some length. It was submitted by Sri P. C. Chaturvedi, 
learned counsel for the respondents, that a mere read- 
ing of s. 59, Cr. P. C. will show that no time limit has 
been fixed for the exercise of such power by a private 
person and, therefore, the power in him to arrest the 
offender and take him to the nearest police station must 
continue till the offender has been arrested by some per- 
son or authority in connection with that offence. It 
has fuilher been argued that although the word used 
in s. 59 is “commits” that word must be deemed to mean 
“has committed” for the simple reason that in a vast 
majority of the cases it is only after the contemplated 
offence has been committed that a private person can 
arrest the offender. 

, On the other hand, the argument by the learned 

1 counsel for the appellant is that the use of the word 

i “commits” in s. 59 clearly indicates that such power of a 

i private person must be exercised either while the 
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ofFence was being committed or at the most immediately 
thereafter, in the course of pursuit necessary for effect- 
ing the arrest. It has also been contended that in case 
such extraordinar)' power granted to a private person 
is not restricted in point of time very serious conse- 
quences might follow because on the one hand the pri- 
vate person in whose view the non-bailable and cogniz- 
able offence is committed could claim that he could 
effect the arrest and use necessary force to achieve that 
object and on the other the accused person who was 
being arrested might think that he was being wrong- 
fully subjected to arrest and resist his arrest and even 
claim protection under s. 96 of the Indian Penal Code. 
It is, therefore, argued that the Legislature intended to 
lestrict the scope of s. 59, Cr. P. C. and to confine it to 
the point of time when the offence was being committed 
(or immediately thereafter till pursuit was made for 
effecting the arrest), and that it is for that reason that 
the Legislature has used the word “commits” in s. 59, 
Cr. P. C. The learned counsel has relied upon the 
following two cases in support of his argument: 

(i) In re Kolavennu Venkayya (1). 

(ii) Amarendra Nath Chakrabarty v. State oj 
Bihar (2). 

The use of the word “commits” in s. 59, Cr. P. C. will 
show that the intention of the Legislature was clearly 
to restrict this power in a private person to the point of 
time when the offence was being committed or has just 
been committed. If the intention of the Legislature 
had been not to restrict the powers to arrest by a private 
person in point of time it should have used the words 
“had committed” in place of or in addition to the word 
“commits” occurring in that section. 
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At Common Law in England the power of a private 
person to arrest is limited to cases where treason or 
Llonv has been actually committed or attempted or 
where there is immediate danger of treason or -felony 
being committed or where a breach of the ^ 

been actually committed or is reasonably apprehended. 
Any one may without a warrant arrest a person whom 
he sees on the point of committing or attempting to 
commit treason or felony, but there is no 
arrest if the attempt has ceased— wide paras. 633-b54, 
Halsbury’s Laws of England, Simond’s Edition, pp. 
342-345. 

The same appears to be the scheme under the Code 
of Criminal Procedure. The power to arrest has been 
given to the following persons under the various provi- 
sions of that Code: 

(1) To a police officer under a warrant under 
ss. 77 and 79, Cr. P. C. and without a warrant 
under s. 54. He may also arrest under written 
orders of an officer in charge of a police station 
under ss. 56 and 107, Cr. P. C. or under the orders 
of a Magistrate under ss. 64 and 65, Cr. P. C. and 
in non-cognizable offences under s. 57, Cr. P. C. 

(2) To a superior police officer under s. 151, 
Cr. P. C. 

(3) To an officer in charge of a police station 
under ss. 55 and 157, Cr. P. C. 

(4) To a Magistrate under ss. 64 and 65, Cr. P. C. 

(5) To a military officer under ss. 130 and 131, 
Cr. P. C. 

(6) To a private person without warrant under 
section 59 and under a -warrant under ss. 77 and 
78, under orders a police officer under ». 42 and 


m 
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under orders of a Magistrate under ss. 42, 64 and 

65, Cr. P. C. 

The scheme of the Code of Criminal Procedure, vkhw 
therefore, appears to be that a private person may arrest 
any person committing in his view a cognizable and 
non-bailable offence, but if he does not care to do so c^*«» 
just at that time (or after chase, if necessar}'), he can Khare, j. 
subsequently effect the arrest of that person only if he 
has been declared to be an absconder under s. 87, 

Cr. P. C. or if the private person has been granted a 
warrant under ss. 77 and 78, Cr. P. C. or is acting under 
the orders of a police officer under s. 42, Cr. P. C. or 
of a Magistrate under ss. 42, 64 and 65, Cr. P. C. An 
eye-witness of the occurrence, if he does not act imme- 
diately to effect the arrest of the accused person commit- 
ting a cognizable and non-bailable offence in his view, 
cannot do so later unless the accused person has been 
declared to be an absconder or orders have been given 
to him by a police officer or a Magistrate. The positive 
provisions contained in the Code of Criminal Procedure 
and referred to above by implication restrict the power 
of a private person to arrest an offender. The private 
person must act within the ambit of the power confer- 
red on him under the provisions of the Code and by no 
means beyond it. 

I There is no force in the contention that the persons 

present at the time of the commission of the offence must 
remain inactive till the accused has done all acts to com- 
plete the contemplated offence. The attempt to com- 
mit a non-bailable and cognizable offence is also an 
“offence” as defined in s. 40, I. P. C. A person noticing 
that felony was attempted to be committed or was being 
committed or that a murder was being attempted could 
do much service to the society by arresting the offender 
and thus preventing further harm being done. The 
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offender in such cases would know why he was being 
arrested and therefore it may not even be necessary to 
tell him why he w^as being arrested. By making the 
arrest immediately after the occurrence or when one 
offence had been committed and another and more 
serious offence was likely to be committed a private per- 
son in whose view the offence had been committed or 
was about to be committed could stop further harm by 
effecting the arrest of the offender. However, if such 
power in a private person is allowed to subsist for days 
and weeks after the offence has been committed serious 
consequences might follow. For example — 

(1) It might suit a private person to arrest the 
Mayor of Bombay just before he is going to attend 
an important meeting of the Corporation. He 
might have lodged a report of some cognizable 
offence against the Mayor in any distant place in 
Bengal which the Mayor might have visited a few 
days earlier, and then choose to arrest the Mayor 
in Bombay just at the time when it suited him. 

Subsequently the Mayor might be acquitted of 
the charge in respect of that cognizable offence on 
the ground that the prosecution had failed to estab- 
lish the charge against him but he will not be in a 
position to successfully proceed against the private 
person who arrested him, unless he can further prove 
that the charge against him was without any reason- 
able or probable cause and malicious. 

f2) An offender, not being a proclaimed offender, 
may not even know that he is accused of having 
committed any cognizable offence or the' person, 
who seeks to arrest him, was an eye-witness of the 
occurrence. Not being definite as to why he was 
being arrested by the private person he could very 
well Tesiit that arrest resulting in serious injuria 
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either to himself or to the private person and others 

who might go to arrest him. vishw*. 

Such power if deemed to be unrestricted in point of sharma 
time may very well be abused by a person because it will surbsh 
be in his sweet discretion as to when, where and in what 
circumstances he may arrest the offender. The liberty ^ 

of the private individual guaranteed by the Constitution 
of India will not be safe if such extraordinary power is 
given to private persons to be exercised by them later 
according to their convenience or choice. 

Chap. V of the Code of Criminal Procedure deals 
with the subject of arrest, escape and retaking. S. 46 
lass down that in making an arrest the police cfficer or 
other person making the same shall actually touch or 
confine the body of the person to be arrested, unless 
there be a submission to the custody bv word or action, 
and if such person forcibly resists the endeavour to 
arrest him, or attempts to evade the arrest, such police 
officer or other person may use all means necessary to 
effect the arrest. It has also been provided in the same 
section that a person effecting arrest will have no right 
to cause the death of the person sought to be arrested 
if he is not accused of an offence punishable with death 
or imprisonment for life. It is, therefore, clear that 
the person lawfully trying to effect arrest -while using 
all means necessary to effect the same may even cause 
the death of any person who is accused of an offence 
punishable with death or imprisonment for life. 

S. 97, I. P. C. pro-vides that every person has a right 
(subject to the restrictions contained in s. 99) to defend 
his own body and the body of any other person against 
any offence affecting human body. The right of private 
defence ctf the body commences as soon as reasonable 
apprehension of danger to the body arises from an 
attempt or threat to commit the offence though the 

49 — 
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offence may not have been committed and it continues 
as long as such apprehension of danger to the body 
continues (vide s. 102, I. P. C.). A person exercising 
the right of private defence may even cause the death 
of the offender under certain conditions (vide s. 100, 
1. P. C.). 

In our opinion s. 59(1), Cr. P. C. should be so inter- 
preted as not to unnecessarily jeopardize the liberty of 
the individual. 


There is some divergence of opinion between the 
various High Courts on the question of the interpreta- 
tion of the words “in his view” occurring in s. 59(1) of 
the Criminal Procedure Code. The Calcutta vide 
Bolai De v. Emperor (1), Lahore vide Alawal v. Emperor 
(2), Patna vide Abdul Aziz v. Emperor (3) and Sind vide 
Faqiro v. Emperor (4), High Courts while interpreting 
those words, held that a person, who was not an eye- 
witness of the occurrence, could in no circumstance 
make the arrest of the offender under s. 59(1), Cr. P. C. 
It was considered to be immaterial that the private per- 
son w’as a Daffedar and had reached the place of occur- 
rence while the trees cut and stolen were being remov- 
ed (Bolai De v. Emperor (1), or had reached there immc- 
diately after the occurrence on hearing an alarm being 
raised by an eye-witness Alawal v. Emperor (2), and 
Abdul Aziz V. Emperor (3). It was held in Faqiro v. 
Emperor (4) that a private person exercising his power 
under s. 59(1) of the Code of Criminal Procedure could 
not ask a person, who was not an eye-witness, to effect 
the arrest of the offender. 

Our High Court has differed from the view expressed 
in all the four cases mentioned in the preceding para- 
graph. It was held in the case of Sheo Balak Dusadh 
V. Emperor (5). that s. 59(1). Cr. P. C. had to be read 


(1) l.L.R. 85 Cal. 101. 
(8) A.I.R. 1^ Pat. KB. 


(9) A.I.R. Mm UhoK, 73. 
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keeping in i^ew the provisions of s. 46, Cr. P. C. It is isee 
mentioned in the latter section that “all means neces- vibhwa. 
sary to effect the arrest” could be used. It was held 
that these words clearly implied the power to — "• 

SURBBH 

(a) chase the offender, and ■ — 

(b) to get the offender arrested by others. 


The same view was reiterated in the Full Bench case 
of Nazir v. Rex (11 and it was held that those persons 
who had during the course of chase come to help in 
effecting the arrest, either after being expressly asked 
or on hearing the general alarm raised by eye-witnesses, 
were also entitled to chase the offender and to effect 
his arrest. 


In a later case the Calcutta High Court vide Goiiri 
Prasad De v. Chartered Bank of India, Australia and 
China (2), has taken the view that a private person, 
being an eye-witness of a cognizable offence, could autho- 
rise others to help him in effecting the arrest. Andhra 
Pradesh High Court vide In re Kolavennu Venkayya 
(3) and in a later decision the Patna High Court also 
vide Amarendra Nath Chakraharty v. State of Bihar (4), 
have taken a view similar to that taken by this Court 
in the Full Bench case of Nazir v. Rex (5). 

The view taken by this Court in the Full Bench case 
of Nazir v. Rex (5) (and now accepted by some other 
High Courts also) does not help us to interpret the 
meaning of the word “commits” occurring in s. 59(1), 
Cr. P. C. However, there are two cases, one of Patna 
High Court and the other of Andhra Pradesh High 


a) a.i.r. 

(3) A.I.R. 


1951 AH. $. (2) A.LR. 

1966 A.P. 16«. (4) A.LR. 

(5) A.I.R. 1851 AH. S. 


1995 Cal. 884. 
1955 Pat. IM. 
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Court, directly on that point. In the case of Amarendra 
Nath Chakrabarty v. State of Bihar (1), the person ac- 
cused of having committed the offence of rape on a 
minor girl was arrested by the eye-witnesses immediately 
after the occurrence. He was taken to his brothers, 
tvho chastised him. Thereafter the accused was allow- 
ed to go away. Some one lodged a report of the occur- 
rence at the police station. Just a few hours thereafter 
some eye-witnesses of the occurrence again arrested the 
accused person. It was held that in the circumstances 
of the case the second arrest was not authorised by the 
provisions of s. 59(1), Cr. P. C. and was illegal. It was 
further observed that the provisions of s. 59(1) of the 
Code of Criminal Procedure are extraordinary in nature 
and must be construed in a manner so as not to enlarge 
the powers of a private individual to arrest a person. 

In the case of In re Kolavennu Venkayya (2), while 
considering the import of the word “commits” occur- 
ring in s. 59(1), Cr. P. C. it was observed that in no 
circumstance that word could be held to be equivalent 
to the w’ords “had committed”. The arrest made by an 
eye-witness fifteen days after the occurrence was held 
to be illegal and not authorised under the provisions of 
s. 69(1), Cr. P. C. 

We respectfully agree with the view taken in the two 
cases mentioned above. 

In the result our reply to the questions referred to 
the Division Bench are as follows — 

(1) The power of a private person under s. 59, 
Cr. P. C. to arrest another, who in the view of that 
person commits a non-bailable and cognizable 
c^ence, is confined to the time when, or immediate- 
ly after, such offence is committed and/or there- 

(1) A l.R. 1965 Pat. 106. ^ 186S A. Ptade* 156. 
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after in the course of a pursuit undertaken imme- 
diately after the coininission of the offence. It vishwa 

does not extend to any time afterwards even though siwStfA 
no such pursuit had been undertaken or if under- sirksh 
taken had been given up. Chamd 

(2) and (3) In view of the reply to question 
No. (I) these questions do not arise. 

Questions answered 
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Code of Criminal Procedure, (Act V of 1898) as amended by 
Act XXVI of 1955), ss. 145, 146 and 435 to 439 — Proceedings 
under s. liS-— ^Reference to Civil Court under s. 146 — Magis- 
trate disposing of proceeding in accordance with the findings 
of the Civil Court — Magistrate's order — If revisable by the 
Sessions Judge or the High Court — Respective scope of — 
ss. 435 to 439. 

The words “the records of which has been called for by 
itself or which has been reported for orders” occurring in s. 439 
of the Code refer to the provisions in ss. 435 to 438 of the Code 
and will thcicfore, refer to any proceeding which is not of 
such a court. A proceeding before the civil court arising on a 
reference under s. 146 cannot be said to be a proceeding of a 
Criminal Court so as to attract the Code. Consequently, an 
order under sub-s. (1-B) of s. 146 of the Code by the Magistrate 
disposing of the proceeding under s. 145 of the Code would 
not be amenable to the revisional jurisdiction under s. 439 of 
the Code if it is in conformity with the finding of the Civil 
Court. 

In the matter of the petition of Bhup Kunwar (1) followed. 

Criminal Revision No. 1270 of 1963 connected with 
Criminal Revisions Nos. 1387, 2106, 2107 and 2108 of 
1965 against the judgment and order of B. Narain 
Sessions Judge, Ghazipur, in Criminal Revision No. 6 
of 1963 decided on 27th July, 1963. 
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The following judgment of the court was delivered 

by — - Guru 

Prasab 

M. Chandra, J. ; — ‘The question referred to this 
Bench for decision by Tripathi, J. is — 

“Whether an order passed by a Magistrate under 
sub-s. (1-B) of s. 146 of the C^e of Criminal Pro- 
cedure disposing of the proceeding under s. 145 
in confirmity with the decision of the civil court 
is amenable to the revisional powers of the Sessions 
Judge and the High Court?” 

For an answer of the question it will be useful first 
to examine the relevant provisions of the Criminal Pro- 
cedure Code. Sub-s. (1) of s. 145, Cr. P. C. provides 
for the procedure to be followed by the Magistrate 
when a dispute concerning any “land or water” or the 
boundaries thereof is likely to cause breach of peace. 

Sub-s. (1) of s. 145, Cr. P. C. runs thus— 

“Whenever a District Magistrate, Sub-Divisional 
Magistrate or Magistrate of the first class is satis- 
fied from a police report or other information that 
a dispute likely to cause a breach of the peace exists 
concerning any land or water or the boundaries 
thereof, within the local limits of his jurisdiction, 
he shall make an order in writing, stating the 
grounds of his being so satisfied, and requiring the 
parties concerned in such dispute to attend his 
Court in person or by pleader, within a time to be 
fixed by such Magistrate, and to put in written 
statements of their respective claims as respects the 
fact of actual possession of the subject of dispute 
and further requiring them to put in such docu- 
ments, or to adduce, by putting in affidavits, the 
evidence of such persons, as they rely upon in sup- 
port of such claims.” 
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Sub-s. (2) of s. 145, Cr. P. C. defines the expression 
"land or water”. Sub-s. (3) provides for the manner of 
service of the order under sub-s. (1). Sub-s. (4) then 
provides for a speedy enquiry by the Magistrate as to 
possession without reference to the merits or the claims 
of any of the parties to a right to possess the subject of 
dispute. 

The old s. 146, Cr. P. C. provided that where the 
Magistrate decided that none of the parties was in pos- 
session at the relevant time or was unable to satisfy 
himself as to which of them was then in such possession 
of the subject of dispute he might attach it until a com- 
petent Court had determined the rights of the parties 
thereto or the person entitled to the possession thereof. 
Sub-s. (1) of s. 146, Cr. P. C. was, however, amended by 
Act XXVI of 1955 and now runs as follows : 

“146. (1) If the Magistrate is of opinion that 
none of the parties was then in such possession, or 
is unable to decide as to which of them was then 
in such possession, of the subject of dispute, he may 
attach it, and draw up a statement of the facts of 
the case and forward the record of the proceeding 
to a Civil Court of competent jurisdiction to decide 
the question whether any and which of the parties 
was in possession of the subject of dispute at the 
date of the order as explained in sub-s. (4) of s. 145; 
and he shall direct the parties to appear before the 
Civil Court on a date to be fixed by him; 

Provided that the District Magistrate or the 
Magistrate who has attached the subject of dispute 
may withdraw the attachment at any time, if he is 
satisfied that there is no longer any likelihood of 
a breach of the peace in regard to the subject of 
dispute. 
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1 , 1 -A) On receipt of any such reference, the Civil ises 

Court shall peruse the e\ idence on record and take ^ 

such further evidence as may be produced by the 
parties respectively, consider the effect of all' such 
■evidence and after hearing the parties, decide the 
question of possession so referred to it. 

^ (1-B) The Civil Court shall as far as may be prac- 
ticable, within a period of three months from the 
date of the appearance of the parties before it, con- 
clude the inquiry and transmit its finding together 
with the record of the proceeding to the Magistrate 
by rvhom the reference was made; and the Magis- 
tiate shall, on receipt thereof, proceed to dispose 
of the proceeding under s. 145 in conformitv with 
the decision of the Civil Court. 

(TC) The costs, if any, consequent on a refer- 
ence for the decision of the Civil Court, shall be 
costs in the proceedings under this section. 

(1-D,) No appeal shall lie from any finding of the 
Civil Court given on a reference under this section 
nor shall any review or revision of any such find- 
ing be allowed. 

(1-E) An order under this section shall be subject 
to any subsequent decision of a Court of competent 
jurisdiction. * 

(2) When the Magistrate attaches the subject of 
ispute, he ma\, if he thinks fit and if no receiver 
of the property, the subject of dispute, has been 
appointed by any Civil Court appoint a receiver 
thereof, who, subject to the control of the Macris- 
trate, shall have all the powers of a receiver ap- 
pointed under the Code of Civil Procedure: 

Provided that, in the event of a receiver of the 
property, the subject of dispute, being subsequently 

50 AD 
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appointed by any Civil Court, possession shall be 
made over to him by the receiver appointed by the 
Magistrate, who shall thereupon be discharged.” 

It is thus evident that when a Magistrate is unable to 
decide as to which of the parties in dispute was in pos- 
session or finds that none of the parties was in posses- 
sion he may even now attach the property . But he does 
not stop there and let the parties themselves go to the 
Civil Court. Now, he himself refers the matter to the 
Civil Court for decision of the question. The Civil 
Court will consider the evidence on record and may also 
take further evidence as may be produced by the parties 
and then after hearing them decide the question of pos- 
session. Against this finding of the Civil Court there 
can be; no appeal, review or revision under sub-s. (1-D) 
of s. 146, Cr. P. C. 

On I'eceipt of the decision the Magistrate has to pro- 
ceed to dispose of the proceedings under s. 145, Cr. P. C. 
in conformity with the decision of the Civil Court. The 
tliiestion then arises whether the order of the Magistrate 
in conformity with the decision of the Civil Court is 
revisable. The contention of the learned counsel for 
the applicant is that such an order is revisable under 
s. 439, Cr. P. C. because it has ^merged in the order of 
the Magistrate. 

S. 439(1), Cr. P. C. runs as follows; 

“In the case of any proceeding the record of 
which ha.s been called for by itself or which has 
been reported for orders, or which otherwise comes 
to its knowledge, the High Court may, in its dis- 
cretion, exercise any of the powers conferred on 
a Court of Appeal by ss. 423, 426, 427 and 428’ 
or on a Court by section 338, and may enhance the 
sentence: and ivhen the Judges composing the 
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o t„isioer the provisions of ss. 4.?,) to 408 of the Tr! 
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as to the regularity of any proceedings of such 
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£,v/,/,im.(/or,-All Magisttates, avhether exercising 
jimnal or appellate jurisdiction, shall be deemed 
,o be inferior to the Sessions Judge for the purposes 
of this sub-section and of s. 437. 

(‘>) If anv Sub-Divisional Magistrate acting under 
subl (1) considers that any such finding, sentence 
or order is illegal or improper, or that any such 

proceedings are irregular, he shall forrv^rd the 
record with such remarks thereon as h? thinks fit, 
to the District Magistrate. 


( 3 ) 

(4) If an application under this section has been 
made either to the Sessions Judge or District Ma- 
gistrate no further application shall be entertained 
by the other of them.” 

This section not only gives the power to call for the 
records but also to examine the record of a proceeding. 
The proceeding must be of an inferior Criminal Court 
and not of “any Court”. This is obvious because the 
purpose of examining the record of the proceeding is 
to “satisfy itself or himself” as to the correctness, legality 
or propriety of the finding, sentence or order recorded 
or pas.sed and also as to the regularity of the proceedings 
or that inferior Court. Thus s. 435, Cr. P. C. speci- 
hcallly mentions the restriction that the proceedings of 
v»hich the record is called for and examined is to be 
of an inferior Criminal Court. ■ 

3 . 436. Cr. P. C. gives the power to the High Court 
or the Sessions Judge to order after examination of the 
record further enquiry into any complaint which has 
jieen dismissed under s. 203 or sub-s. (3) of s. 204, or 
mto the case of any person accused of an offence who has 
jctfl discharged. 
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S. 437. Cr. P. C. gives the power to the Sessions Judge 
or the District Magistrate to order commitment for oi,<o 

*'■' , . P!<..\SAD 

trial. This power has also to be exercised after an I'AMiia 
examination of the record of the proceedings of the 
inferior Criminal Court. Such Judge or Magistrate 
has also the power to direct the ijifei ior court to enquire ,|. 

into the offence if he finds that the evidence shows that 
some other offence has been committed to the accused. 

It runs as follows : 

“437. When on examining tlie record of anv 
case under s. 435 or otherwise, the Ses.sions Judge 
or District Magistrate considers that such case is 
triable exclush’eb by the Court of Session and that 
an accused person has been improperly discharged 
bv the inferior Court, the Sessions Judge or District 
Magistrate may cause him to be arrested, and may 
thereupon, instead of directing a fresh inquiry/ 
order him to be committed for trial upon the matter 
of which he has been in the opinion of the Sessions 
Judge or District Magistrate, improperly discharg- 
ed: 

Provided as follows: 

(a) that the accused has had an opportunity of 
showing cause to such Judge or Magistrate whv the 
commitment should not be made; 

(b) that, if such Judge or Magistrate thinks that 
the evidence shows that some other offence has 
been committed by the accused, such Judge or 
IMagistrate may direct the inferior Court to inquire 
into such offence.” 

S. 438, Cr. P. C. gives the power to the Sessions Judge 
or the District Magistrate after examination of the 
record of the proceeding to report for the orders of the 
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High Conn the result of the examination and also to 
Gi-Ki; recommend that a sentence or an order be rerersed or 
V altered. 1 his power is also given to an additional 
Sessions Judge. S. 438, Cr. P. C. runs as follows : 

M Chandra. “433, (^\) xhe Sessions Judge or District Magis- 

^ trate may, if he thinks fit, on examining under 

s. 435 or otherwise the record of any proceeding, 
report for the orders of the High Court the result 
of such e.xamination and, when such report con- 
tains a recommendation that a sentence or an order 
be reversed or altered, may order that the execution 
of such sentence or order be suspended, and, if the 
accused is in confine ment, t hat he, Jaejeleased on 
bluT cw-x»mhTs~ou n bond. 

(2) An Additional .Sessions Judge shall have and 
may exercise ail the potvers of a Sessions Judge 
under this Chapter in respect of any case which 
may be transferred to him by or under any general 
or special order of the Sessions Judge.” 

In all these ss. 436 to 438, Cr. P. C. there is a specific 
reference to s. 435, Cr. P. C. This and the nature of 
the provisions themseh es clearly shotv that the potters 
under these sections can be exercised only in respect of 
a proceeding before any inferior Criminal Court. 

The words “or otherwise” used in ss. 436 to 438, 
Cr. P. C. do not mean “in any other way whatsoever” 
but in aiTv ether way provided by the Code. For ins- 
tance, a Court hearing an appeal may have to exercise 
the power under this section, Or, a Sessions Judge in 
the course of a sessions trial may find it necessary to 
direct under s. 437, Cr. P. C. the commitment of per- 
sons discharged under s. 209, Cr. P. C. by the commit- 
ting Magistrate. These words are, therefore, to be 
restricted to powders found under the Code. They do 
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not confer a jrower fay themselves faiit only save a power i'.m 
which already exists. It is not unusual to find such guru 
general saving words in statutes. Such tvords cannot, 
therefore, refer to powers tvhich do not alreadv exist 

^ ^ ^ State 

under the Code. When they follow the particular ^ -- - ^ 
words “under s. 4.35” they must he construed according ‘ ’ j. 
to the general rule and cannot have reference to any 
potv'er outside the Code or “in any other wav whatso- 
ever” but only mean “in any other way provided bv the 
Code” and would, therefore, relate to the proceedings 
of an inferior Criminal Court only and not of a Court 
■which is not inferior and is not a Criminal Court. 

The word “proceeding” used in s. 438, Cr. P. C. must 
also be a proceeding referred to in s. 435, Cr. P. C. 
that is a proceeding before an inferior Criminal Court. 

For instance, it cannot refer to a proceeding in which 
the District Magistrate or an officer is acting in an exe- 
cutive capacity. Nor can it refer to a proceeding before 
a civil court. 

It will then be evident that the tvords “the record of 
which has been called for by itself or which has been 
reported for order?” occurring in s. 439, Cri P. C. refer 
to the provisions contained in .ss. 435 to 438, Cr. P. C. 
and will, therefore, relate to the proceeding of an infe- 
rior Criminal Court. 

The contention of the learned counsel for the appli- 
cant is that the words “or rvhich othenvise comes to its 
knowledge” relate to proceedings not only of an inferior 
Criminal Court but to proceedings of other courts. 

This contention is without force. The phrase “or 
which otherwise comes to its knowledge” follows the 
earlier phrases “record of which has been called for by 
itself” and “which has been reported for orders” and 
relates to the earlier words “any proceeding”. The 
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words “any proceeding” must, therefore, have tlie same 
meaning in all the three eventualities. Obviously, in 
view of the previous ss. 435 to 438, Cr. P. C. the phrase 
“the record of which has been called for” and the 
phrase “which has been reported for orders” cannot 
refer to anv proceeding which is not a proceeding of 
an inferior Criminal Court, for ss. 435 to 438, Cr. P. C. 
refer, as already pointed out only to the proceeding of 
such a Court. 

In a Full Bench decision of this Court reported in 
the matter of the petition of Bhup Kunwar (Jl), the Full 
Bench, in the words of Stanley, C. J., held; 

“The general rvords w'ith which the section 
opens, namely ‘in the case of any proceeding’, 
must, I think be understood as used in reference 
to the subject-matter in the mind of the Legisla- 
ture, which was undoubtedly the records and 
orders of inferior Criminal Courts referred in the 
earlier section, s. 435, and must be strictly limited 
to it. They cannot have general application. For 
example, the Court could not exercise powders of 
revision in respect of proceedings of Courts outside 
the local limits of its jurisdiction. The ivords ‘any 
proceeding' are undoubtedly qualified words, and 
a meaning must be given to them which best suits 
the scope and object of the Statute. That mean- 
ing is to be found in s. 435. I have no hesitation 
in holding that these words ‘any proceeding 
before any inferior Criminal Court situate within 
the local limits of the Court’s jurisdiction . . . ’ ” 
A contraiy,' view has been taken by the Full Benches of 
the Lahore and Bombay High Courts in Dhanpat Rai 
V. Balak Ram (2) and Emperor v. Bhatii Sadu (3). We, 


n).l )M .R. XXVI All. 2» (2) AXR. 1931 Lah. 791. 

IF.n.) (.3) A.I.R. 193S Bom. 2-25. 
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hcn*.ever. for the reason.^ already mentioned, find our- 
selves in agreement tvilli (he liew taken bv Staxley, 
C. J. and Blair. J. and tvould foiloir the Full Bench 
decision of this Court. 

It has been contended by the learned counsel for the 
applicant that this %ieiv had been doubted as earlv as 
1926 in Bamvari LaJ \. Jhnnka fl ) bv Sl’i.a:man, J. v:hat 
Sulaimax^ j., as lie then was. actually said is — 

“It may be that the word ‘proceeding’ in s. 439 
may mean the proceeding in anv Criminal Court 
referred to in s. 439 or it mav possibly mean any 
proceeding to which the Code of Criminal Proce- 
dure is applicable." 

SuLAiMAX’. J. did not there express his inclination to 
accept either of the meanings. He merely referred to 
the two meanings possible of the word “proceeding” 
in s. 439, Cr. P. C. and then observed that the Full 
Bench had accepted the view that the word “proceed- 
ing” meant — 

“Proceeding in anv Criminal Court and not 
necessarily any proceeding referred to in the Code 
of Criminal Procedure.” 

It cannot, therefore, be said that the meaning attributed 
to the word “proceeding” by the Full Bench of this 
Court was doubted in Bamvari Lai v. Jhunka (1). In- 
deed, SuLAiMAN, J. said that he was bound to follow that 
view and saw nothing in the amended Code which could 
alter the effect of that Full Bench decision. 

There is no doubt that so far a? the proceeding before 
the Magistrate is concerned, it would be amenable to 
revision if an error has been committed by the Magis- 
trate in not passing an order in conformity rrith the 

(1) A.I.R. 1926 All. 229. 
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... finding of a Civil Court. But when he had passed an 

Pras^ order in conformity with the finding of the Civil Court 
Pavwv he had committed no error. To make such an order 
staie liable to interference in revision would be, in effect to 
provide for a revision of the finding and the proceeding 
h ’ before the Civil Court, which is not a Criminal Court 
at all, much less an inferior Criminal Court. It teas 
contended by the learned counsel for the applicant that 
the proceedings before the Civil Court also retain the 
character of a criminal proceeding inasmuch as it is a 
proceeding under the Criminal Procedure Code. It is 
obvious that the proceedings before a Civil Court do not 
retain the character of a proceeding of a Criminal Court. 
This is also clear from the fact that s. 146(1-D) does not 
bar only an appeal or a retdsion but also review of a 
finding. There is no question of a review in a criminal 
proceeding. The very fact that a provision barring 
for a review is made in s. 146 itself shows that the pro- 
ceeding before the Civil Court does not retain the 
cliaracter of a criminal proceeding. 

In Ram Chandra Agancal v. State T) Mudholk.%r, 
J., speaking for the Court, referred to the following 
tvords of Jagdish Sahai, J. in .Sri Sheonath Prasad v. 
City Magistrate, Varanasi (2) — 

“a proceeding even on reference made to a Civil 
Court retains its old moorings and does not change 
its character from a criminal proceeding to a civil 
proceeding and does not become a proceeding in 
the suit.” 

Mudholkar, j. ob.ser\ied with reference to this decision 
of this Court — 

“This decision ignores the vast body of authority 
which is to the effect that when a legal right is in 

<1) I%t’. A.W.R, (S.C.) 674. 


r’ ' ■ 


(2) 1959 A.W.R.. 595. 
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dispute and the ordinary courts of the country are 
seized of such dispute the courts are governed by 
the ordinary rules of procedure applicable to 
them.” 

The contention of Mr. Goyal, the learned counsel Chandra, 
for the applicant in the case before the Supreme Court 
tvas “that since the proceeding before the Criminal 
Court under s. 145 is a criminal proceeding anv matter 
arising out of it, including a reference to a Civil Court, 
does not lose its initial character of a criminal proceed- 
ing.” In respect of this contention Mudholkar, J. 
observed ; 

“No doubt, the Magistrate, while discharging his 
function under the Code of Criminal Procedure 
under s. 145(] ' 'would be exercising his criminal 
jurisdiction because that is the only kind of juris- 
diction which die Code confers upon the Magis- 
trates but tvhen the Magistrate refers the question 
to a Civil Court he does not confer a part of his 
criminal jurisdiction upon the Civil Court. There 
is no provision under which he can clothe a court 
or a tribunal which is not specified in the Criminal 
Procedure Code ivith criminal jurisdiction, \^’'e 
are, therefore, unable to accept the contention of 
Mr. Goyair 

It is thus clear that e\en though the proceedings 
before the Civil Court arise out of a reference made in 
a criminal proceeding they do not retain the character 
of a criminal proceeding and cannot by any stretch of 
imagination be said to be proceedings of a Criminal 
Court. It ivas definitely held by the Supreme Court 
that it was a proceeding before the Civil Court. S. 439. 

Cr. P. C. would not, therefore, apply to those proceed- 
ings. 
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The learned counsel for the applicant relied on a 
decision of the Patna High Court reported in Raja 
Sh 7 ^h V. Mahendra Singh (1) and also on Rengammal 
V. Rama Subbaravalu Reddiar f2). Inder Singh v. State 
(3). Dhanpat Rai v. Balak Ram (41 and Emperor v. Bhatu 
Sadti (5). 


In Raja Singh v. Mahendra Singh (1) the Full Bench 
of the Patna High Court held that the High Court 
would interfere with the finding of a Civil Court under 
sv 435 and 4S9 of the Code of Criminal Procedure 
after the finding is adopted by the Magistrate and the 
final order is passed. With respect, we find ourselves 
unable to agree with that view. S. 435, Cr. P. C. is 
expressly restricted to a proceeding before an inferior 
Criminal Court. The decision proceeded on the basis 
that the finding of the Civil Court had been adopted 
by the Magistrate and had thus become a part of its find- 
ing or in other words a finding of a Criminal Court. 
This is obviously against the provisions of s. 146, 
Cr. P. C. Sub-s. (1-D) of s. 146, Cr. P. C. specifically 
provides that the Magistrate shall on receipt of the find- 
ing proceed to dispose of the proceeding under s. 145, 
Cr. P. C. in conformity with the decision of the Civil 
Court. The ver)’ use of the phrase “in conformity with” 
shows that the proceeding before the Civil Court is a 
separate proceeding and the decision of the proceed- 
ing before the Magistrate is to be in conformity with 
the decision of the Civil Court. It is not similar to 
the proceedings before a Civil Court after reference of 
certain issues to the Revenue Court where a certain 
issue is referred for finding by a Revenue Court. The 
Civil Court there does not merely pass an order in con- 
formity with the decision of the Revenue Court but 


fU A.I.R. 1963 Pat. 243. 

(3) A.I.R. 1964 Raj. 81. 

(5) A.I.R. 1938 Bom. 


(2) A CR. mo Mad. 169. 
(4) A.I.R. 1931 Lah. 761- 
225. 
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decides certain issues itself wheret er necessary and then 
incorporates the finding of the Revenue Court in its own 
decision and gives a decision thereafter in accordance i-AsoEy 
with the findings of the Revenue Court on certain ijiAiE 
issues and its own findings on other issues. E\ en >> 1 . uiandia 
then it may be said that the proceeding before the J- 
Revenue Court is net die same as the proceeding before 
the Ci\ il Court, ant; it had been specifically proved in 
s. .1d2-B of the U. P. Zamindari Abolition and Land 
Refonns Act fnenv deleted, that for the purpose of ap- 
peal the finding of the Rev'enne Court will be deemed 
to be a part of a finding of the Civil Gouu. 'There 
is no such provision in the Criminal Procedure Code 
and the proceedings before the Civil Court retain their 
character as suclr and do nor become a part of, or merge 
in, the finding of a Magistrate or a Criminal Court and 
retains its individual character of the proceeding of a 
Civil Court. That Full Bench decision was earlier than 
the Supreme Court decision in Ram Cha7idra's case (1) 
in which the nature of the proceeding on a reference 
to the Civil Court has been clarified by the Supreme 
Court. 

In Rangaminars case (2) Ramaswami, J., ob.served ; 

“This restriction is but proper because the find- 
ings get merged in the decision of the Magistrate 
and all the grounds that can be urged against the 
finding can be urged against the finalised deci- 
sion. . . .” 

This also proceeds on the basis that the findings get 
merged in the decision of the Magistrate. For the rea- 
sons ah'eady mentioned we find ourselves unable to 
agree with the view of R-vviaswami, J. In fact, Rama- 
swAMi, J. himself relied on an earlier decision in MiitJui 
Sethiimyar v. Loudits-wam.i Odayar (3). In that case 

(1) 1966 A.W.R. (S.c:, (ui. l-Z) .V.I.R. 1960 Mad. 169. 

^ ■ (3) A.I.R. 19.59 Mad. 111. 



402 


THE INXHAN LA^V REPORTS 



[1967 

itself it was held that the High Court had no jurisdic- 
Gl-ru tion to go into the coixectness or legality or othenrise 

Prasad ' 

Paidey of the findings of the Civil Court. Somasundaram^ J. 
staw. observed that to do that “would be to do a thing indirect- 

st. Ctoidra, directly prohibited. Wdiat at the most this 

j. Court can do in revision is to ascertain whether the 
Criminal Court has implemented the decision of the 
Civil Court”. To this limited extent only a revision 
can lie according to Sri Soma.sundaram, J. Although this 
decision was cited by Ramaswami, J. in Rensammal’i, 
case (1) the earlier decision of the Madras High Court 
teas not dissented from by him. 

In Inder Singh’s case (2) C. B. Bharg.ava, J. of Rajas- 
than High Court held — 

“If the Legislature inteiKkd that finality should 
be attached to the orders passed under .s. 146(1 -B) 
then a provision could have been inserted in this 
section that the order passed under s. 146(1-B) 
tvould be final and no revision would lie against 
that order.” 

He consequently thought that a revision lay against 
the orders passed under s. 146(1-B). With respect tve 
find ourselves unable to agree with that view. Such a 
conclusion does not follow from the provisions cf s. 
146(1-D) which bars an appeal, a review or revision 
against the finding of the Civil Court. Nor does it 
follow from the provisions of sub-s. (1-B) of the section. 
When the proceeding before a Civil Court is not a 
criminal proceeding we hai e to see if such a decision 
of the Civil Court is amenable to revision under any 
provisions of the Criminal Procedure Code merely be- 
cause the Magistrate has passed an order in conformity 
with the decision of the Civil Court. In fact/the verv 
use of the words “decision of the Civil Court” gives 

(1) A.I.R. 1360 Mad. 169. (21 A.I.R. 1964 Raj. 81. 
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it a character tvhich is different from a mere finding. 

So far as s. 439, Cr. P. C. is concerned, we have already 
seen that it is confined to the proceeding of an inferior 
Criminal Court. 

For the same reasons we do not agree with the deci- -’'t 
sions in Dhanpat Rai v. Balak Rain (1) and Emperor v. 
Bhatu Sadu (2). 

It was also contended by the learned counsel for the 
applicin* that if the order of the Magistrate in conform- 
ity witr. the decision of the Civil Court is manifestly 
incorrect in view of a gross legal error by the Civil 
Court, there is no reason why the applicant should be 
forced to take recourse to a regular suit and this Court 
should etcercise powers under s. 439, Cr. P. C. This 
contention is rrithciit substance. We find that even in 
the earlier Code there tvas no provision for a revision 
against an order passed under s. 145, Cr. P. C. Even 
at that time recourse tras had to the High Court’s potvers 
under the Lettei's Patent and its powers of superinten- 
dence. Similar powers can notv be exercised under 
Arts. 226 and 227 of the Constitution. 

In a series of decisions of this Court reported in 
Taashuq Hussain v. Slate (3), Chokey Lai v. Balndal 
(4) and Badri Nath Pander v. U. P. State (5) it has been 
held that the revisional Court cannot go into the pro- 
priety of a finding of a Civil Court in a revision made 
to challenge the final order of the Magistrate based on 
the finding of the Civil Court. These are all sinaie 
Judge decisions of this Court, but for the reasons alrea- 
dy mentioned we agree with the conclusions reached 
in those decisions. 

The learned counsel for the applicant also relied on 
a decision of this Court reported in Ra77i Samiijh v. 
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(1) A.I.R. 1931 Lah. 761. 
(8) A.I.R. 1959 All. 568. 


(5) 1963 A.L.J. 1101. 


(2) A.I.R. 193S Bom. 2-2.5. 
(4) A.I.R. 1900 -All. 59U. 
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State (1). Broome^ J. interfered and allowed a revision 
against an oi'der based on the finding of the Civil Court. 
In that case, however, Broome, J. observed that since 
the Court acted without jurisdiction his decision was a 
nullity in the eye of law. Since the judgment was a 
11. Chandra, mere nullity it must be entirely disregarded. Obvious- 
ly, when the City Munsif of Azamgarh was divested of 
jurisdiction in view of the order of stay of the High 
Court there could be no order in conformity xvith the 
decision of a Court divested of jurisdiction. This deci-. 
sion does not help the applicant. 

In another case reported in Mohammad Vakil v. 
Mohammad Muinuddin (j2) relied upon by the learned 
counsel for the applicant Gyandendra Kumar, J. ob- 
served : 

“Moreover, it is only in exceptional and appro- 
priate cases that the High Court could interfere 
with the findings of the Civil Court as well, if they 
were in flagrant violation of the well recognised 
principles of law.” 

The revision was, in fact, dismissed and this was a stray 
observation made by the learned Judge in that case on 
a point which was not really canvassed before him. In 
any case, xve find ourselves unable to agree with the view 
that such a power of interference is given by s. 439, 
Criminal Procedure Code. 


Guru 

V* 

Staib 


For the reasons already mentioned our answer to the 
reference is that an order passed by a Magistrate under 
sub-s. (1-B) of s. 146 of the Code of Criminal Procedure 
disposing of the proceeding under s. 145, Cr. P. C. if it 



(1) 1962 A.W.R. 1^. 


(2) IStea A.W.R. 622. 
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is in conformity with the decision of the Civil Court, is 
not amenable to the revisional powers of the Sessions 
Judge and the High Court in so far as the decision of pamim 
the Civil Court is concerned. s»ib 

Let the records of this case and the connected crimi- m. Chaadra, 
nal revisions be put up before the Judge concerned. 

Reference answered. 
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SUPREME COURT 


APPELLATE CIYIL 


isw 

F«ftnMi7,97 


Before Mr. Justice Wanchoo, Mr. Justice BacHawat and 
Mr. Justice Bhargawa 

PANNA LAL (Appellant) 

V. 

MURARI LAL (Dead) by his Legal Representative 
(Respondent) 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Indian Limitation Act, (IX of} 1908, Art. 164^Applicatio» 

for setting aside ex parte decree where summons not duly 
served on defendant— Limitation for— Starting point of. 

_ The expression knowledge of the decree’ whence the limita- 
tion for the application for setting aside of the ex parte decree 
by a defendant not duly served with summons must be counted 
means to knowledge of the particular decree which is sought to 
TC set aside and not merely some vague information that some 
decree had been passed against him. It is a question of fact 
in each case whether the information received by the defendant 
IS sufficient to impute to him knowledge of the decree within 
the meaning of Art. 164 of the Limitation Act. 

Civil .Appeal No. 866 of 1964 from the Judgment and 
Order dated the 7th April, 1964 of the Allahabad High 
Court in F. A. F. O. No. 367 of 1959. 

S. G. Patwardhan, {Rameshwar Nath and Mahinder 
Narain and Prayag Das Agarzual with him), for the Ap- 
pellant. 

J. P. Goyal and Raghunath Singh, for the Respon- 
dents. 


by. 


The following judgment of the Court was delivered 


Bachawat, J.:-This appeal incidentally raises a 
question of interpretation of Art. 164 of the Indiam 
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Limitation Act, 1908. The respondent instituted two 
suits a.gainst the appellant in the court of the first Civil 
Judge, Kanpur. Suit No. 25 of 1958 was for the re- 
covery of moneys due on a mortgage for Rs.50,000. 
Suit No. 22 of 1958 was to recover a sum of Rs.S.OOO 
due on a ruqqa. On May 15, 1958, both the suits were 
decreed ex parte. The appellant filed an application 
to set aside the ex parte decree passed in Suit No. 
of 1958. This application was numbered as Miscd- 
laneous Case No. 104 of 1958. On August 16, 1958, 
the first Civil Judge, Kanpur, passed an order setting 
aside this ex parte decree on certain conditions. The 

22 1958, Misc. Case No. 

104 of I9.a8 on August 16, 1958 stated: 


l')67 

i^ANNA LaII*' 
Murari 
Bachawat, 


Heard parties counsel, accept the applicant's 
affidavit and hold that due to non-senace applicant 
was prevented from being present. Allowed on 
condition of payment of Rs.l50 as costs within a 

month and on condition that allotment shall con- 
tinue. 


(Sd.) K. N. GOYAL, 

Iff th August. 1958. 

Applicant is hereby informed of connected decree of 
2a of 1958 as well. 


(Sd.) K. N. GOYAL. 

16th August, 1958.” 

^An appeal by the appellant from this order was dis- 
missed on September 25, 1958. On February 5, 1959. 
an advocate employed by the appellant to file a civil 
revision petition against the appellate order, obtained 
a certified copy of the order dated August 16, 1958. On 
February 24, 1 959, a civil revision petition was filed by 
the appellant against the appellate order. On April 16, 
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1959» the appellant filed an application in the court of 
Panna lall j];jg £i-st; Civil Judge, Kanpur, under O. 9, r. 13, C. P. C., 
MuRAKi uix for the setting aside of the ex parte decree passed in 
E*cM.j. Suit No. 25 of 1958. The Civil Judge dismissed the 
application. An appeal from this order filed by the 
appellant was dismissed by the High Court. Both the 
courts held that the summons in Suit No. 2o of 1958 
was not duly served on the appellant but as more than 
30 days had expired after the appellant had knowledge 
of the ex parte decree, the application was barred by 
limitation under Art. 164 of the Indian Limitation Act 
1908. The appellant now appeals to this Court by 
special leave. 

Under O. 9, r. 13, C. P. C., a decree ^sed ex parte 
against a defendant is liable to be set aside if the sum- 
mons was not duly served or if the defendant was pre- 
vented by any sufficient cause from appearing when the 
suit was called on for hearing. If the summons is not 
duly served, the defendant suffers an injury and he is 
entitled ex dehito justitiae to an order setting aside the 
ex parte decree provided he applies to the court within 
the prescribed period of limitation. Under Art. 164 
of the Indian Limitation Act, 1908, the period of limita- 
tion for an application by a defendant for an order to 
set aside a decree passed ex parte was 30 days from “the 
date of the decree or when the summons was not duly 
served, when the applicant had knowledge of the dec- 
ree”. The onus is on the defendant to show that the 
application is within time and that he had knowledge 
of the decree within 30 days of the application. If the 
defendant produces some evidence to show that the 
application is within time, it is for the plaintiff to rebut 
this evidence and to establish satisfactorily that the de- 
fendant had knowledge of the decree more than 30 days 
before the date of the application. 
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In Pundlick Rowji v. Vasantrao Madhavrao (1), 

Davar_, J., held that the expression “knowledge of the MW 
decree in Art. 1 64 means knowledge not of a decree but PaMNA iMMi 
of the particular decree which is sought to be set aside. muraS Labl 
a certain and clear perception of the fact that the parti- j 

cular decree had been passed against him. On the facts 
of that case, Davar, J., held that a notice to the defen- 
dant that a decree had been passed against him in the 
High Court suit No. 41 1 of 1909 in favour of one Pund- 
lick Rowji with whom he had no dealings was not suffi- 
cient to impute to him clear knowledge of the decree in 
the absence of any information that the decree had been 
passed in favour of Pundlick Rowji as the assignee of a 
promissory note which he had executed in favour of 
another party. This case was followed by the Calcutta 
High Court in Kuniud I^ath Roy Chowdhury v. Jotin- 
dra Nath Chowdhury (2). In Bapurao Sitaram Karmar- 
kar V. Sadbu Bhiva Gholap (3), the Bombay High Court 
held that the evidence of two persons who had been 
asked by the plaintiff to tell the defendant about the 
decree and to settle the matter was not sufficient to im- 
pose knowledge of the decree on the defendant within 
the meaning of Art. 164. Macleod, C. J., said: 

We think the words of the article mean some- 
thing more that mere knowledge that a decree had 
been passed in some suit in some Court against the 
applicant. We think it means that the applicant 
must have knowledge not merely that a decree has 
been passed by some Court against him, but that 
a particular decree has been passed against him in 
a particular Court in favour of a particular person 
for a particular sum. A judgment-debtor is not 
in such a favourable position as he used to be when 
he had thirty days from the time when execution 

(1) 11 B.L.R, 1296 . (2) I.L.R. 38 Cal. 394. 403. 

(8) I.L.R. 47 Bom. 485. 
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was levied against him. But we do not think that 
tile Legislature meant to go to the other extreme 
bv* laying down that time began to run from the 
time the judgment-debtor might have received 
some vague information that a decree had been 
passed against him.” 

This decision was followed in Batulan v. S. K. Dwivedi 
(1) and other cases. We agree that the expression 
“knowledge of the decree” in Art. 164 means know- 
ledge of the particular decree which is sought to be set 
aside. WTien the summons was not duly served, limi- 
tation under Art. 164 does not start running against the 
defendant because he has received some vague infor- 
mation that some decree has been passed against him. 
It is a question of fact in each case whether the informa- 
tion conveyed to the defendant is sufiScient to impute to 
him knowledge of the decree within the meaning of 
Art. 164. The test of the sufficiency is not what the 
information would mean to a stranger, but what it 
meant to the defendant in the light of his previous 
dealings wdth the plaintiff and the facts and circum- 
stances known to him. If from the information convey- 
ed to him the defendant has knowledge of the decree 
sought to be set aside, time begins to run against him 
under Art. 164. It is not necessary that a copy of the 
decree should be served on the defendant. It is suffi- 
cient that the defendant has knowledge of the material 
facts concerning the decree, so that he has a clear per- 
ception of the injury suffered by him and c^n take 
effective steps to set aside the decree. 

In this case, in his application for setting aside the 
ex parte decree, the appellant stated that he got the in- 
formation of the passing of the ex parte decree in Suit 
"No. 2.7 of 1958 for the first time from the respondent 

(1) ( ) I.L.R. 38 Pat. 1026, 1060-€. 
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on liiiii April, 1959. It has been shown conclusively ^ 
that this statement is false. The respondent filed an vumkUiu, 
affidavit stating that the appellant was directly inform- murJmluju 
ed of the passing of this ex parte decree by the first ^ ^ j 
Civil Judge on 16th August, 1958. This statement was 
not denied by the appellant. The courts below con- 
cun'ently found that the appellant was personally pre- 
sent in the court of the first Civil Judge on 16th August, 

1958 when the learned judge informed him that an ex 
parte decree had been passed against him in Suit No. 25 
of 1958. The appellant was informed that Suits Nos. 22 ; , I 

and 25 of 1958 were connected suits. The appellant f ’ 

knew that he had dealings with the respondent in res- . 

pect of a ruqqa and a mortgage. He knew that the , 

Suit No. 22 of 1958 was filed on the ruqqa. From the 
information conveyed to him by the Civil Judge on 
16th August, 1958, it must have been clear to the ap- 
pellant that an ex parte decree had been passed against 
him in favour of the respondent in Suit No. 25 of 1958 i 

on the basis of the mortgage. The appellant had thus 
on 1 6th August, 1958 clear knowl^ge of the decree S' 

passed against him in Suit No. 25 of 1958 
which he now seeks to set aside. Time began to run 
against him jfrom 16th August, 1958 under Art. 164 of 
the Indian Limitation Act, 1908. The application 
filed by him on 16th April, 1959 was, therefore, clearly 
barred by limitation and was rightly dismissed by the 
courts bdow. 


In the result, the appeal is dismissed with costs. 
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SUPREME COURT 


APPELLATE CIYIL 

Before Mr. Justice Wanchoo, Mr. Justice Bachawat and 
Mr. Justice Bhargava 

MULRAJ ... Appellant, 

V. 

MURLI RAGHUNATHJI MAHARAJ 

Respondent. 

(ON APPEAL FROM THE HljGH COURl AT 
ALLAHABAD) 

U. P. (Tfitnpotu;) Coiit)!ol of Bent and Eiiotion let {HI of) 

1947, 5. 3— Code of Civil Procedure^ (Act V of) 1308, s, 151 
and O. 41, r. 5— Permission for ejectment of tenant given 
after the passing but before the knowledge of stay order — 
Whether valid. 

order of stay in an execution matter is in the nature of 
a prohibitory order addressed to the execution Court and as such 
taxes effect from the time it comes to the knowledge of that 
Court It docs not till then affect or deprive the Court of its 
Jurisdiction to proceed with the execution. It is,, however, 
open to the Court to take such action in the matter as may be 
required in the interest of justice in its inherent jurisdiction 
under s. 151 of the Code after the stay order comes to its 
knowledge. 

What is true of execution proceedings applies with greater 
force where the stay order has been passed in the proceedihgf 
for transfer of the case. Accordii^ly where th« permission for 
ejectment of the tenant was granted under s. 3 of the U. P. 
Control of Rent and Eviction Act after the pacing hut before 
the knowledge of the stay order by the Distnet Magistrate, the 
permisiaon is not a nullity and the suit based on the same is 
good and effective. 

[The position may be different and not governed by the 
above rule (as to which no opinion was expressed in this case) 
whw the stay order is maae for ministerial officers e.g., re- 
quiring a l^uUff not to sell]. 

Tl^ dedbimi in Bessesswari Chowdurany v. Horro Sunder; 
Moznmdar (1) and those following it ... . affirmed. 

(1) (1896-97) 1 C.W.N. 297. 
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The decision in Hukum Chand Boid v. Kamltmmid Singh 
(1) and those following it ... . ovcixuled. 

Yogeshwar Prasad and S. S. Khanduja, for the Ap- 
pellant. 

Hardev Singh, for the Respondent. 

Civil Appeal No. 1938 of 1966 from the Judgment 
and Order dated the 20th April, 1 966 of the Allahabad 
High Court in Second Appeal No. 2648 of 1964. 

The following Judgment of the Court was delivered 
by: — 


196T 


MULW.J 

V. 


Waxchoo, J. : - — ^This is an appeal by special leave 
against the judgment of the High Court of Allahabad. 
Brief facts necessary for present purposes are these. 
The respondent filed a suit against the appellant for 
eviction from a shop which the appellant had taken on 
monthly rent from the respondent. The suit was filed 
after permission had been obtained under the U. P- 
(Teraporary) Control of Rent and Eviction Act, No. Ill 
of 1947, (hereinafter referred to as the Act), in the 
court of the Munsif in Jhansi. It was contested by the 
appellant and one of the points raised before the trial 
court was that as the permission to sue had been grant- 
ed at a time when there was a stay order, the Magis- 
trate granting the permission had no jurisdiction to do 
so and therefore, the permission was a nullity. On 
that basis it was contended that the suit should fail for 
no suit could continue under the Act without such per- 
mission. 


The Munsif dismissed the suit. The respondent 
then went in appeal. The appeal court upheld the 
order of the Munsif taking the view that the permission 
granted after the stay order had been passed was a 
nullity. The respondent then came in second appeal 
to the High Court, and the only point considered there 

(1) (1906) I.L.R. S3 Cal. 227. 
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was whether the permission granted by the Magistrate 
M^j was a nullity or not. It may be mentioned that though 

iuSIthi. had been passed on 29th September, 1961 

by the District Magistrate, the Magistrate who was 
Wandwo.j. dealing with the matter of peirnission, had no know- 
ledge of it i\^en he granted the permission on 4th Octo- 
ber, 1961. The question that arose before the High 
Court therefore, was whether the permission granted 
in these circumstances could be said to be a nullity. 
The High Court held that the stay order could not and 
did not take away the jurisdiction of the Magistral* 
from the moment it was passed and that as the Magis- 
trate had no knowledge of or information about the 
stay order when he granted the permission on 4th Octo- 
ber 1961, that permission was with jurisdiction and the 
suit would therefore, be maintainable. As no other 
point was apparently in dispute in the High Court it 
allowed the appeal and granted a decree for ejectment 
and rent in favour of the respondent. The appellant 
then obtained special leave from this Court, as there 
IS some conflict of opinion between the High Courts 
on this question. 

As we have already indicated, the facts on the ques- 
tion raised before us are not in dispute. When the 
application for permission was pending before Sri 
Ni^in^, Magistrate I Class, who had jurisdiction to deal 
with that application by virtue of the authority delegat- 
ed to him by the District Magistrate, it appears that "the 
appellant applied for the transfer of proceedings relat- 
ing to permission from Sri Nigam’s court On that 
transfer application, the District Magistrate passed an 
Mdersuying further proceedings till the disporal of the 
nsfer application. This order was not communicat- 
ed to the Magistrate concerned by the office of the Dis- 
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trict Magistrate. Nor does it appear that the appel- 
lant informed the Magistrate of the order of stay with 
the result that on 4th October, 1961, the Magistrate 
gave permission to the respondent to file a suit for evic- 
tion. When however the respondent filed the suit in 
the Munsif’s court, the appellant raised the question 
that as a stay order had been passed on 29th September, 
1961, the permission granted on 4th October, 1961, 
was a nullity as the Magistrate dealing with the matter 
had lost his jurisdiction thereunder. 


1967 


.Muuraj 

V. 

Murli 

Raghunathji 

Maharaj 


Wanchoo, J. 


There has been difference of opinion between the 
High Courts on the question of the effect of a stay 
order, particularly with reference to execution pi'oceed- 
ings. The High Courts of Calcutta, Patna and Punjab 
have held that in such a case the stay order takes effect 
from the moment it is passed and the fact that the court 
executing the decree has no knowledge of it makes no 
difference and all proceedings taken in execution after 
the stay order has been passed are without jurisdiction. 
On the other hand, the High Courts of Madras and 
Kerala have taken the view that the executing court 
does not lose its jurisdiction from the moment the stay 
order is passed and that the order being in the nature 
of a prohibitory order the court carrying on execution 
does not lose its jurisdiction to do so till the order 
comes to its knowledge and that proceedings taken in 
between are not a nullity. The Allahabad High Court 
seems to have taken an intermediate view and has held 
that where rights of third parties like a stranger auction- 
purchaser have intervened the fact that the executing 
court had no knowledge would protect third parties. 


The earliest case on the point is Bessessivari Choxo- 
'dhurany v. Horro Sunder Mozmadar (1). In that case 
a Division Bench of the Calcutta High Court held 

(1) (1896-97) 1 C.W.N. 297. 
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1667 that “an order staying execution of a decree against 

MittRij which an appeal is pending is in the nature of a prohibi- 

Murli tory order, and as such would only take effect when com- 

municated. If a property is sold before such an order 

is communicated to the court holding the sale, such sale 

’ ’ is not void and cannot be treated as a nullity”. In 

Hukum Chand Boid v. Kamalanand SingU (1), another 
Division Bench of the same High Court dissented from 
the view taken in Bessesstuari Chowdhurany’s case (2) 
and held that an order of stay takes effect from the mo- 
ment it is passed and the knowledge of the court to 
which it is addressed is immaterial and from the mo- 
ment the order is passed the court to which the applica- 
tion is made for execution has no authority to execute 
it. It is these two cases of the Calcutta High Court which 
are the basis of the decisions of other High Courts. Some 
High Courts, as already indicated, have accepted the 
view in Bessesswari Chowdhurany’s case (2) while other 
High Courts have followed the view taken in Hukum 
Chand Boid’s case (1). 

Before we consider the question raised before us, we 
may indicate the leading cases on the two sides briefly. 
The Patna High Court in Liakat Mian v. Padampat 
Singhania (3) and the Punjab High Court in Din Dyal 
Ram v. Union of India (4) follow Hukum Chand Boid’s 
case (1). The Madras High Court in Kasaribada Ven- 
katachalpati Rao v. Maddipatla Kameshwaranand (5) 
follows Bessesswari Chowdhurany’s case (2). The 
Kerala High Court in Cheeramparambilalikutty v. 
Thalavanaparambilalikutty (6) also follows Bessesswari 
CHowdhurany’s case (2). It is unnecessary to refer to- 
other cases of these court which were cited before us for 
.they follow the view taken in these leading cases. 

(1) I.L.R. (1906) xxxni Cal. Sm. (2) (1896-97) 1 C.W.N. 227. 

(3) A.I.R. 1961 Pat. 130. (4) A.I.R. 1954 Puni. 46. 


m AJ.H. 1961 Pat. 130. 

(6) IX.R. (1918) XLI Mad. 151. 


(6) I.L.R. 169 Ker. 528. 
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The Allahabad High Court in L. Parsotam Saran v. 

£. Barkrna Nand (1), as already indicated, took an inter- Mui^raj . 
mediate view and held that where a third party’s interest moru 
intervened, the stay order does not nullify a sale in 
favour of a third party. But where only the parties to ^ 

the execution proceedings were concerned it followed 
the view taken in Hukum Chand Boid’s case (2). 

We are of opionion that the view taken in Bessesswari 
Chowdhurany’s, case (3) is the correct one. An order of 
stay in an execution matter is in our opinion in the na- 
ture of a prohibitory- order and is addressed to the court 
that is carrying out execution. It is not of the same 
nature as an order allowing an appeal and quashing 
execution proceedings. That kind of order takes effect 
immediately it is passed, for such an order takes away 
the very jurisdiction of the court executing the decree 
as there is nothing left to execute thereafter. But a 
mere order of stay of execution does not take awav the 
jurisdiction of the court. All that it does is to prohibit 
the court from proceedings with the execution further, 
and the court unless it knows of the order cannot be 
expected to carry it out. Therefore, till the order comes 
to the knowledge of the court its jurisdiction to carry on 
execution is not affected by a stay order which must in 
the very nature of things be treated to be a prohibitory 
order directing the executing court which continues to 
have jurisdiction to stay its hand till further orders. It 
is clear that as soon as a stay order is withdrawn, the ex- 
ecuting court is entitled to carry on execution and there 
is no question of fresh conferment of jurisdiction by the 
fact that the stay order has been withdrawn. The juris- 
diction of the court is there all along. The only effect 
of the stay order is to prohibit the executing court from 
proceeding further and that can only take effect when 
the executing court has knowledge of the order. The 

(1) A.I.R. (1927) All. 401. (2) I.L.R. (1906) XXXIII Cal. 227. 

(8) (1896-97) 1 C.W.N. 227. 
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^9^7 executing court may have knowledge of the order on 

MuLRM order being communicated to it by the court passing 
\irRn order or the executing court may be informed 

jUGHUNATHji of the order by one party or the other with an affidavit 
Mahara j jjj support of the information or in any other way. As- 
wanchoo, j. sQon therefore as the executing court has come to know 
of the order either by communication from the court 
passing the stay order or by an affidavit from one party 
or the other or in any other way the executing court can- 
not proceed further and if it does so it acts illegally. 
There can be no doubt that no action for contempt can 
be taken against an executing court, if it carries on ex- 
ecution in ignorance of the order of stay and this shows 
the necessity of the knowdedge of the executing court 
before its jurisdiction can be affected by the order. In 
effect therefore, a stay order is more or less in the same 
position as an order of injunction with one difference. 
.A,n order of injunction is generally issued to a party and 
it is forbidden from doing certain acts. It is well settl- 
ed that in such a case the party must have knowledge of 
the injunction order before it could be penalised for 
disobeying it. Further it is equally well settled that 
the injunction order not being addressed to the court, 
if the court proceeds in contravention of the injunction 
order, the proceedings are not a nullity. In the case of 
a stay order, as it is addressed to the court and prohibits 
it from proceeding further, as soon as the court has 
knowledge of the order it is bound to obey it and if 
it does not, it acts illegally, and all proceedings taken 
after the knowledge of the order would be a nullity. 
That in our opinion is the only difference between an 
order of injunction to a party and an order of stay to a 
court. In both cases knowledge of the party concerned 
or of the court is necessary before the prohibition takes 
effect. Take the case where a stay order has been passed 
but it is never brought to the notice of the court, and 
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the court carries on proceedings in ignorance thereof. 

It can hardly be said that the court has lost jurisdiction 

because of some order of which it has no knoisdedge. 

This to our mind clearly follows from the words of O. r^ghun!^!! 
XLI r. 5 of the Code of Civil Procedure tvhich clearly 
lays down that mere filing of an appeal does not operate wanchoo, j, 
as stay of proceedings in execution, but the appellate 
court has the power to stay the execution. Obviously 
when the appellate court orders stas' of execution the 
order can have effect only when it is made known to the 
executing court. We cannot agree that an order stay- 
ing execution is similar to an order allowing an appeal 
and quashing execution proceedings. In the case where 
the execution proceeding is quashed, the order takes 
effect immediately and there is nothing left to execute. 

But where a stay order is passed, execution still stands 
and can go on unless the court executing the decree has 
knowledge of the stay order. It is only when the execut- 
ing court has knowledge of the stay order that the court 
must stay its hands and anything it does thereafter would 
be a nullity so long as the stay order is in force. 

It is argued that this view would introduce uncertainty 
inasmuch as proceedings may go on and it may take 
sometime — whether long or short for the stay order to 
reach the court. There is in our opinion no question 
of uncertainty, even if we hold that the stay order must 
come to the knowledge of the court to which it is addres- 
sed before it takes effect. The court may receive know- 
ledge either on receipt of an order of stay from the court 
that passed it or through one party or the other support- 
ed by an affidavit or in any other way. There is in our 
opinion no uncertainty by reason of the fact that the 
court to which the stay order is addressed must have 
knoxvledge of it before it takes effect for it can always 
be proved that the court to which the stay order was 
addressed had knovvdedge of it and that is not a matter 
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1967 which should really create any difficulty or uncertainty. 

■ . Once it is clear that a stay order is in the nature of a 

prohibitory order, knowledge of it by the court which 
•RAGire^««J' is prohibited is essential before the court is deprived of 
the power to carry on the proceedings. As was pointed 
Wanchw.j. quj Jh Bossesswari Chowdhurany’s case (1) “the appel- 
late court has nothing to do with the execution of the 
decree; the execution proceeds under the direction of 
the court which made the decree and it has full authority 
to execute it. An order of stay does not undo anything 
which has been done; its utmost effect is to stop further 
action in the direction of execution, but it would only 
have that effect when it reached 'the court or person 
whose duty it was to obey it.” 

As we have already indicated, an order of stay is as 
much a prohibitory order as an injunction order and 
unless the court to which it is addressed has knowledge 
of it, it cannot deprive that court of the jurisdiction to 
proceed with the execution before it. But there is one 
difference between an order of injunction and an order 
of stay arising out of the fact that an injunction order 
is usually passed against a party while a stay order is 
addressed to the court. As the stay order is addressed to 
the court, as soon as the court has knowledge of it it must 
stay its hand; if it does not do so, it acts illegally. There- 
fore in the case of a stay order as opposed to an order of 
injunction, as soon as the court has knowledge of it, it 
must stay its hand and further proceedings are illegal; 
but so long as the court has no knowledge of the stay 
order it does not lose the jurisdiction to deal with the 
execution which it has under the Code of Civil Proce- 
dure. 

Though the court which is carrying on execution is 
not deprived of the jurisdiction the moment a stay order 
is passed, even though it has no knowledge of it, this 

fl) (1896-97) 1 C.W.N. 227. 
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does not mean that when the court gets knowledge of it, 
it is powerless to undo any possible injustice that might 
have been caused to the party in whose favour the stay 
order was passed during the period till the court has 
knowledge of the stay order. We are of opinion that 
s. 151 of the Code of Civil Procedure would always be 
available to the court executing the decree, for in such 
a case, when the stay order is brought to its notice, it 
can always act under s. 151, and set aside steps taken be- 
tween the time the stay order was passed and the time 
it was brought to its notice, if that is necessary in the 
ends of justice and the party concerned asks it to do so. 
Though, therefore, the court executing the decree can- 
not in our opinion be deprived of its jurisdiction to 
carry on execution till it has knowledge of the stay 
order, the court has the power in our view to set aside 
the proceedings taken between the time when the stay 
order was passed and the time when it was brought to 
its notice, if it is asked to do so and it considers that it 
is necessary^ in the interests of justice that the interim 
proceedings should be set aside. But that can only be 
done by the court which has taken the interim proceed- 
ings in the interst of justice under s. 151 of the Code of 
Civil Procedure provided the order is brought to its 
knowledge and a prayer is made to set aside the interim 
proceedings within a reasonable time. Otherwise the 
interim proceedings in our opinion are not a nullity and 
in the absence of such exercise of power by the court 
executing the decree under s. 151, they remain good for 
all purposes. 
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Wanclioo, J. 


What we have said about execution proceedings ap- 
plies with greater force to stay orders passed in transfer 
applications, as in the present case. In the case of ex- 
ecution proceedings at any rate there is an appeal in 
which a stay order is passed; the transfer proceedings are 
collateral proceedings and even though the superior 
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authority may have the power to stay it cannot deprive 
the inferior authority having jurisdiction of that juris- 
diction, unless the inferior authority is apprised of the 
order by the superior authority. In the present case 
the order of stay never came to the knowledge of the 
Magistrate concerned till he gave the permission on 
4th October, 1961. Later on the District Magistrate 
himself dismissed the transfer petition. The order w^as 
not brought to the knowledge of the Magistrate concern- 
ed by the appellant at any time. Nor did he ever apply 
to the Magistrate to set aside the permission passed in 
ignorance in the interest of justice. In these circum- 
stances, the appellant cannot challenge the permission 
as a nullity in the suit which has been brought on the 
basis of that permission. 

W^e may however add that what we have said above 
refers only to proceedings being carried on by courts or 
authorities after the stay order has been passed and be- 
fore they have knowledge of it. But this may not apply 
in a case where stay is made for ministerial officers, as 
for example in the case of a court asking a bailiff not 
to sell and the bailiff selling without knowledge of the 
order of the court prohibiting it to carry on the sale. 
The position in such a case may be different, but as to 
that we express no final opinion in the present appeal. 

The appeal therefore fails and is hereby dismissed 
with costs. 

Appeal dismissed. 
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SUPREME COURT 


APPELLATE GiYIL 

Before Mr. Justice Wanchoo, Mr. Justice Bachawat and 
Mr. Justice Ramaswaini 

MADAN LALL (dead) bv his legal representative 

. . . Appellant Ma/e*. » 


V. 

SUNDER LALL AND ANOTHER ... RESPONDENTS 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Arbitration Act, (10 o/) 1940, 5. $0— Indian Limitation Act (9 
Of) 1908 — Objection a gams t an award on grounds covered 
by 5. 30 of Arbitration Act filed beyond 30 days of the notice 
of filing the award, — Whether capable of being treated and 
heard as an application for setting aside the mvard. 

Where an objection, as in the present case, against a judg- 
ment being passed in terms of the award raises grounds which 
fail squarely within s. 30 of the Arbitration Act, that objection 
cannot be heard by the Court or treated as an application for 
setting aside the award unless it is made within 30 days of the 
service of notice of the filing of the award as prescribed by 
Art. 158 of the Limitation Act. 

Decisions in Hastimal Dalichand Bora v. Hira Lai Motichand 
Mutha (1) and Saha and Co. v. Isharsingh (2) .... distinguish- 
ed. 

The decision in Mohan Das v. Kessumal (3) . . . reconciled. 
Civil Appeal No. 990 of 1964 from the Judgment and 
Decree dated the 1 5th April, 1963 of the Allahabad 
High Court, Lucknow Bench, in First Appeal From 
Order No. 30 of 1960. 

B. C. Misra, (C. P. Lai with him) for the Appellant. 

S. P. Sinha, (P. K. Chatterjee with him) for the Res- 
pondent No. 2. 

m AJ.R. 1954 Bom. 943. -'2) A.I.R. 1956 Cal. .^21. 

' 1055 Ajm. 47. 
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The following Judgment of the Court was delivered 

Maban Lall ' 

V. 

Srsim Lau. yVanchoo, J.;— Ihis is an appeal on a certiRcate 
granted by the Allahabad High Court and arises in the 
following circumstances. On 20th May, 1965, an agree- 
ment was entered into between the appellant and the 
respondents referring certain differences between them 
to the arbitration of three persons. On 19th January, 

1956, an award w’as made, signed by two out of the 
three arbitrators as the third arbitrator had refused to 
sign the award. The award was filed in court on 7th 
’September, 1957 and the respondents prayed for a decree 
in accordance with the award. Notice of filing of the 
award was issued to the appellant and was served upon 
him on 30th September, 1957. On 3rd November, 

1957, the appellant filed an objection in the nature of 
a wTitten statement. By this objection the appellant 
attacked the validity of the award on various grounds. 
But the objection did not contain any prayer at the end, 
nor did it indicate w’hat relief the appellant desired, 
though there were as many as 43 paragraphs therein. 
WHien the matter came to be heard in the trial court, 
the respondents contended that the so-called objection 
was in the nature of an application to set aside the 
award and contained grounds coming under s. 30 of the 
Arbitration Act. No. 10 of 1940, (hereinafter referred 
to as the Act). Therefore, as the objection was filed 
i..c)re than 30 days after the notice was served on the 
appellant, it w’as barred by limitation under Art. 158 
of the Indian Limitation Act, No. 9 of 1908. 


The trial court held that the appellant’s objection was 
not maintainable, as his remedy was to apply under s. 33 
of the Act, if he wanted the award to be set aside on the 
grounds raised in the objection. As he had not done 
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SO aixd as the objection was itself filed more than 30 days ige? 
after the service of notice on him, he was barred from madan Lah, 
raising any ground for setting aside the award which fell "■ 
under s. 30 of the Act. The trial court also held that 
the objection could not be treated as an application i- 

under s. 33 of the Act in view of the fact that it was 
beyond 30 days as required by Art. 158 of the Limita- 
tion Act. The trial court therefore, passed a decree in 
terms of the award. 

The appellant then went in appeal to the High Court, 
and the main question urged there was whether the 
appellant could maintain his objection when he had 
failed to make an application under s. 33 of the Act for 
setting aside the award on grounds contained in the 
objection. It seems that there were other points also 
before the High Court, but the High Court held that if 
the main question was answered against the appellant it 
would not be necessarv^ to go into other points. It 
seems therefore that other points were not pressed be- 
fore the High Court. The High Court came to the 
conclusion that the award could not be set aside on 
grounds which fell under s. 30 of the Act, except on an 
application under s. 33 of the Act wdthin thirty days of 
the service of notice of filing of the award as required by 
Art. 158 of the Limitation Act. The High Court further 
held that the objection of the appellant could not be 
treated as an application under s. 33, as, if it was treated 
as such application, it would be barred by time. The 
High Court therefore, dismissed the appeal, but granted 
a certificate to the appellant to appeal to this Court. 

We have heard learned counsel for the appellant on 
the main question raised in the High Court. We may 
add that learned counsel wanted to raise other points 
which were not pressed before the High Court, but we 
have not permitted him to do so. 
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1967 opinion that this appeal must fail. The 

■ Act was passed in 1940 and as the long title shows it is 

Madan lAii consolidate and amend the law relating to 

arbitration. Before 1940, the law relating to arbitra- 
Wanchoo, J- mainly contained in the Second Schedule to 

the Code of Civil Procedure, which was repealed by the 
.4ct which is now a self-contained code in the matter of 
arbitration. The scheme of the Act is to divide arbitra- 
tion into three classes. The first consists of arbitration 
without intervention of a Court and is contained in 
Chap. II of the Act which has 17 sections from s. 3 to 
s. 19. The second consists of arbitration with interven- 
tion of a court where there is no suit pending, which is 
in Chap. Ill of the Act, and there is only one section 
(s. 20) therein, as sub-s. (5) thereof applies the other 
provisions contained in the Act to this type of arbitra- 
tion also so far as they can be made applicable. The 
third type of arbitration is contained in Chap. IV, name- 
ly, arbitration in suits. This chapter contains 5 sections, 
and s. 25 thereof applies the other provisions of the Act 
so far as they can be made applicable. 

Chap. II makes various provisions with respect to 
arbitrations of the first type. Reference may be made 
to a few which are material for our purpose. S. 5 lays 
down that the authority of an appointed arbitrator or 
umpire shall not be revocable except with the leave of 
the court, unless a contrary intention is expressed in 
the arbitration agreement. S. 8 gives power to court 
to appoint an arbitrator or umpire in certain circum- 
stances. S. 11 gives power to court to remove an arbi- 
trator or umpire in certain circumstances and s. 12 gives 
consequential power to court to appoint persons to fill 
vacancies which may have arisen. S. 1 3 provides for 
powers of the arbitrators and s. 14 provides for the award 
to be signed and filed. When the award is filed the 
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court has to give notice to the parties of the filing of the 

award under s. 14 (2). Under s. 15, the court is given 

power to modify or correct an award and under s. 16 
the court can remit the award for reconsideration. S. 1 7 
provides for judgment in terms of the award and reads Wanchoo. j. 
thus : 


Where the court sees no cause to remit the 
award or any of the matters referred to arbitration 
for reconsideration or to set aside the award, the 
court shall, after the time for making an application 
to set aside the award has expired, or such applica- 
tion having been made, after refusing it, proceed 
to pronounce judgment according to the award, 
and upon the judgment so pronounced a decree 
shall follow and no appeal shall lie from such decree 
except on the ground that it is in excess of, or not 
otherwise in accordance with, the award.” 

S. 19 gives power to the court to supersede the arbitra- 
tion agreement in certain circumstances. 

This analysis of the relevant provisions of the Act 
contained in Chap. II which apply mutatis mutandis to 
arbitrations of the other two types shows that the court 
has to pronounce judgment in accordance with the award 
if it sees no cause to remit the award or any of the mat- 
ters referred to arbitration for reconsideration, or if it 
sees no cause to set aside the award. The court has to 
wait for the time given to a party to make an application 
for setting aside the award and where such an applica- 
tion has been made the court has to decide it first and 
if it rejects it the court proceeds to pronounce judgment 
according to the award. It is clear therefore, from s. 17 
that an application to set aside the award is contemplat- 
ed therein and it is only when no such application has 
been made within the time allowed or if such an appli- 
cation has been filed and has been rejected that the court 
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proceeds to pronounce judgment in terms of the award. 

MammLau. jhe Act therefore, contemplates the making of an ap- 

SoMMK Laic plication to set aside an award and the grounds on which 
f. such an application can be made are to be found in s. 30. 
The grounds on which an application can be made for 
setting aside the award are — -(a) that an arbitrator or 
umpire has misconducted himself or the proceedings, 
(b) that an award has been made after the issue of an 
order by the court superseding the arbitration or after 
arbitration proceedings have become invalid under s. 35, 
or (c) that an award has been improperly procured or is 
otherwise invalid. These are the only grounds on 
which an award can be set aside under s. 30 and it will 
be seen that if a party wants an award to be set aside 
on any of these grounds it has to make an application. 
Thus any party wishing to have an award set aside on 
the ground that it was improperly procured or other- 
wise invalid has to make an application. We may also 
refer to s. 32 which lays down that “notwithstanding any 
law for the time being in force, no suit shall lie on any 
ground whatsoever for a decision upon the existence, 
efEect or validity of an arbitration agreement or award, 
nor shall any arbitration agreement or award be set 
aside, amended, modified or in any way affected other- 
wise than as provided in this Act.” 

It is clear therefore, from the scheme of the Act that 
if a party wants an award to be set aside on any of the 
grounds mentioned in s. 30 it must apply within 30 days 
of the date of service of notice of filing of the award, as 
provided in Art. 158 of the Limitation Act. If no such 
application is made the award cannot be set aside on any 
of the grounds specified in s. 30 of the Act. It may be 
conceded that there is no special form prescribed for 
making such an application and in an appropriate case 
an objection of the type made in this case may be treat- 
ed as such an application, if it is filed within the period 
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of limitation. But if an objection like this has been 
filed after the period of limitation it cannot be treated MadanLali- 
as an application to set aside the award, for if it is so soi n«R l^ 
treated it will be barred by limitation. Wancboo, J. 

It is not in dispute in the present case that the objec- 
tions raised by the appellant were covered by s. 30 of 
the Act, and though the appellant did not pray for set- 
ting aside the award in his objection that was what he 
really wanted the court to do after hearing his objection. 

As in the present case the objection was filed more than 

30 days after the notice it could not be treated as an 

application for setting the award, for it would then be 

barred bv limitation. The position thus is that in the 

present case there was no application to set aside the 

award on grounds mentioned in s. 30 within the period 

of limitation and therefore, the court could not set aside 

the award on those grounds. There can be no doubt 

on the scheme of the Act that any objection even in the ! 

nature of a written-statement which falls under s. 30 

cannot be considered by the court unless such an objec- 

tion is made within the period of limitation (namely, • 

30 days), though if such an objection is made -within I 

limitation that objection may in appropriate cases be i 

treated as an application for setting aside the award. 

Learned counsel for the appellant however urges that 
s. 17 gives power to the court to set aside the award and 
that such power can be exercised even where an objec- 
tion in the form of a Avritten-statement has been made 
more than 30 days after the service of the notice of the 
filing of the award as the court can do so suo motu. He 
I'elies in this connection on HastimaJ Dalichand Bora v. 

Hiralal Motichand Mutka (1) and Saha 2c Co. v. Ishar- ^ 

singh Kripalsingh (2). Assuming that the court has j’ 

power to set aside the award s-uo motu, we are of opinion ^ 

that that power cannot be exercised to set aside an arvard 
(1) A.I.R. (1954) Bom. 248. (2) A.I.R. (1956) Cal. 321. 
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on grounds which fall under s. 30 of the Act, if taken 
in an objection petition filed more than 30 days after 
taii service of notice of filing of the award, for if that were 
so the limitation provided under Art. 158 of the Limita- 
tion Act tvould be completely negatived. The two 
cases on which the appellant relies do not in our opi- 
nion support him. In Ha&timal’s case (1) it was observ- 
ed that “if the award directs a party to do an act ivhich 
is prohibited by law or if it is otherwise patently illegal 
or void it would be open to the court to consider this 
patent defect in the award suo motu, and when the court 
acts suo motu no question of limitation prescribed by 
Art. 158 can arise”. These observations only show that 
the court can act suo motu in certain circumstances 
which do not fall within s. 30 of the Act. 

Saha & Co/s case (2) was a decision of five Judges by 
a majority of 3 : 2 and the majority judgment is against 
the appellant. The minority judgment certainly takes 
the view that the non-existence or invalidity of an arbi- 
tration agreement and an order of reference to arbitra- 
tion may be raised after the period of limitation for the 
purpose of setting aside an award because they are not 
grounds for setting aside the award under s. 30. It is 
not necessary in the present case to resolve the conflict 
between the majority and the minority Judges in Saha 
Sc Co. s case (2) for even the minority judgment shows 
that it is only where the grounds are not those falling 
within s. 30, that the award may be set aside on an objec- 
tion made beyond the period of limitation, even though 
no application has been made for setting aside the award 
within the period of limitation. Clearly therefore, 
where an objection as in the present case raises grounds 
which fall squarely within s. 30 of the Act that objection 
cannot be heard by the court and cannot be treated as 
an application for setting aside the award unless it is 

(I) A.l.R. 0954) Bom. 243. (Q) .v.l.R. ( 1956 ) Cal. 321. 
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made within the period of limitation. The Saha & Co/s 

case (1) therefore, also does not help the appellant. MadanLai* 

Learned counsel for the appellant also relies on Mohan 
Das V. Kessumal (2). In that case the objection which wanchoo, j. 
was made more than 30 days after the service of notice 
was that the award had been filed by a person not 
authorised by the arbitrator to do so. The court held 
that such an objection did not fall within s. 30 of the 
Act and therefore, Art. 1,58 of the Limitation Act did 
not apply. On these facts the decision in that case may 
be right. But the court seems to have made a general 
observation that Art. 158 cannot apply to a written 
statement by a defendant in reply to an application to 
have the award made a rule of the court. If by that 
general observation the court means that even if the 
objection is of the nature falling within s. 30 and is filed 
more than 30 days after service of notice, it would be 
open to the court to set aside the award on such objec- 
tion, we are of the opinion that the view is incorrect. 

In the result the appeal fails and is hereby dismissed 
■wdth costs. 

Appeal dismissed. 

<1) A.l.R. (1956) Cal. .321. f2) A.I.R. (19.5.5) 47. 
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CIVIL MISCELLANEOUS 

Before Mr. Justice Satish Chandra 
B. M. SINGH ••• Petitioner 

O' . 

The university of ALLAHABAD through its 

Registrar and others ... Opposite-Parties 

Allahabad University Act, {HI of) 1921, 5 . 29. St, 205, Ord, 20 
of Sh, Xll—Seniopity of teachers for holding an office or 
for membership of Authorities or Bodies of University ^ — 
Determination of, — Substantive appointment', whethef> in- 
cludes temporary or officiating appointment. 

‘Substantive appointment' (wherefrom the length of service 
rendered in each rank is to be counted) within the meaning 
and for the purposes of cl. 205 of the Statutes of the University 
of Allahabad providing for the determination of seniority 
among teachers for holding any office or for the membership 
of any Authority or Body of the University means a permanent 
appointment made under s. 29(1) of the University Act. It 
does not include temporary or officiating appointment made 
either under s. 29(3) or under Or. 26 of Ch. XIL 

Wherefore, if two lecturers are appointed permanent Readers 
on the same date the relative seniority between them will rest 
on and be determined, as provided for by cL 205 of the Statutes, 
according to seniority in age irrespective of the period during 
which they officiated as ‘Readers’ by virtue of an appoint- 
ment under Or. 26 of Ch. XII on a ‘duty’ allowance which 
is valid. 

Judgment in Dr. S. Rafiq Husain v. Executive Council (1) 
holding appointments under Or. 26 of Ch. XII invalid not 
followed on the ground of its being per incuvium since the 
relevant statutory provision was not brought to the notice of 
the Court. 

Observation to the contrary in University of Allahabad v. 
Lakshmi Sagar Varshney, (2) held to be a passing reference on 
the point and unnecessary for the disposal of the case. 

Dr. Prem Nath v. Vice-Chancellor (3) applied. 

Civil Miscellaneous Writ No. 192 of 1967. 

S. N. Kacker, L. P. Naithani and Sri Dhar, for the 
Petitioner. 

G. P. Singh and J. C. Bhardioaj, for the Opposite- 
Parties. 

>T) Civil Wise. Writ No. .5295 of ( 3 .) Special Appeal no. 403 of 196& 

1965 decided on 9-8-196.5. (3) A.I.R. 1959 All. 618. 
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Satish Chandra^ J . : — Sri B. M. Singh, the petitioner, 
claims that he is senior to Dr. B. N. Asthana, respondent b. m. singh 
no. 3, and prays that the respondents be directed to treat thb Univbr- 
hiin so a id accord him the appropriate status and pri- ai^^abad 
vileges. ' — “ 


The petitioner was in 1947 appointed to the post of 
lecturer in the department of Commerce of the Uni- 
versity of Allahabad. In 1949 he was made permanent. 
Dr. Asthana, respondent no. 3, was appointed a lecturer 
in the same department in 1948 and was made perma- 
nent in 1950. Sri D. N. Elhance, who was the Reader 
of this Department, went on leave. The Vice-Chancel- 
lor appointed the petitioner as an officiating Reader in 
this leave vacancy from 4th December, 1962, to 3Uth 
April, 1963. On 11th August, 1963, the Executive 
Council approved the Vice-Chancellor’s sanction of the 
officiating allowance of Rs.50 per month as Reader to 
the petitioner for this period. The Reader of the de- 
partment again went on leave and the petitioner was 
appointed as officiating Reader from 8th July, 1963, and 
this appointment continued till 11th September, 1966. 
The petitioner was paid tlie officiating or Duty Allow- 
ance of Rs.50 per month for this period. 


In 1962 a second post of Reader was created in the 
Commerce Department and Dr. B. N. Asthana, respon- 
dent no. 3 was appointed as officiating Reader on the 
second post from i6th July, 1963. this appointment 
continued till 11th September, 1966, on payment of the 
allowance of Rs.50 per month. On 10th September, 
1966, the Executive Council resolved to appoint the peti- 
tioner as well as Dr. B. N. Asthana as Readers ‘substan- 
tively’ and placed them on probation for two years. 
These appointments took effect from 12th September, 
1966. The Registrar of the University issued a list of 
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Af embers of the Faculty of Commerce under cl. 78 of 
the Statutes of the University. It placed Dr. B. N. 
Asthana at serial no. 1 and the petitioner at serial no. 2 
in the list of Readers. This indicated that in the opi- 
nion of the Registrar the third respondent was senior 
to the petitioner. Under Statute no. 69 one Reader 
from each department is entitled to be a member of the 
Academic Council every year in order of seniority. In 
virtue of the list issued by the Registrar, the petitioner 
felt that he has been deprived of the privilege of being 
a Member of the Academic Council for the first year 
though he was senior to Dr. Asthana. The petitioner 
thereupon made representations to the Registrar but to 
no effect. Hence he has come to this Court. 

From the counter-affidavit filed by the Registrar of the 
University, it appears that the Vice-Chancellor con- 
sidered the petitioner’s representations as well as the 
counter-representations made by the third respondent, 
and on 16th January, 1967, provisionally decided that 
respondent no. 3 was senior to the petitioner. The 
matter was referred to the Executive Council and it was 
placed in the agenda of its meeting held on 23rd Decem- 
ber, 1966, but this item could not be reached. It was 
again placed in the agenda of the next meeting to be 
held on 4th February', 1967, but in the meantime the^ 
petitioner filed the present writ petition. In view of 
the pendency of the writ petition, the Executive Council 
postponed consideration of this matter. 

At the threshold the question is whether the peti- 
tioner should be directed to aivait the decision of the 
Executive Council which is seized of the dispute be- 
tween the parties. The Executive Council does not 
appear to be anxious to decide the matter. This Court 
had issued no interim order. The Executive Council 
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was free to take a decision; but it postponed considera- ^967 
tion of this matter. May be, it wished that the dispute b. m. Singh 
be adjudicated in this Court. Under the circumstances thbUnivsr, 
I am not inclined to dismiss the petition on this ground. 

The petitioner does have an alternative remedy under s. Chandra, 
s. 42 of the Allahabad University Act, 1921 whereunder 
any question whether any person is entitled to be a 
Member of any authority or other body of the Univer- 
sity can be referred to the Vice-Chancellor for decision 
The existence of an alternative remedy is not an absolute 
bar to the exercise of jurisdiction under Art. 226 of the 
Constitution. The questions raised in the present case 
are purely of law and of some intricaq,'. The dispute 
of the present nature arises frequently in the University. 

In the counter-affidavit it ha»s been stated that the Vice- 
Ch:.:.:e;’cc decided many cases like the present one. It 
i‘^ he.nce. in the interest of justice desirable, that thi.s 
pofn.t be settled at this stage, rather than let it linger 
or. before the Executive Council and the Chancellor 
before deciding it when it comes up again in this Court 
.Statute 205 lays down the principles for determining 
seniority amongst teachers. Under it the length of ser- 
vice from the date of the substantive appointment, 
counts for seniority. The petitioner contends that in 
this statute the word ‘substantive’ includes an officiating 
appointment. The petitioner has a longer officiating 
serv ice to his credit and as such he is senior to Dr. 

Asthana. On the other hand, it was urged on behalf of 
Dr. Asthana that an appointment on the recommenda- 
tion of the Selection Committee and on probation alone 
is a substantive appointment. As officiating appoint- 
ment is not substantive. For the University a third view- 
point was pressed. It was submitted that an officiating 
appointment made under s. 29(3') of the Allahabad 
University Act is within the meaning of the term 
‘substantive’. But it was urged that the petitioner was 
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not appointed in an officiating capacity; only additional 
duties were placed on him under Ordinance XXVI, of 
Chap. XII, on payment of the duty allowance. This 
seiT’ice was not officiating service and hence could not 
be substantive. 

In my opinion, neither the petitioner nor the res- 
pondent were appointed to officiate as Readers under 
s. 29(3). They were both appointed under Ordinance 
XXVI. Further, substantive appointment in Statute 
205 means a permanent appointment only. A perma- 
nent appointment which is made on the recommendation 
of the Selection Committee and in which the incumbent 
is placed on probation, does not include either the 
officiating appointment under s. 29(3) or the appoint- 
ment under Ordinance XXVI. The petitioner as well 
as the third respondent were both appointed as Readers 
on 12th September, 1966, and placed on probation. 
Thus the substantive appointment of both took place 
on the same date. The substantive- service of both 
being equal, cl. V of Statute 205 will apply and respon- 
dent no. 3, who is admittedly senior in age, will be senior 
of the two. 

The questions to be determined are whether the 
services rendered by the petitioner and the third respon- 
dent as Readers were under s. 29(3) of the Act or under 
Ordinance XXVI, and whether officiating service is 
substantive within the meaning of Statute 205. The 
Allahabad University Act and the Statutes and Ordi- 
nances have been amended more than once. To ap- 
preciate their true import it is feasible to notice the his- 
torical development of the provisions relating to ap- 
pointment and conditions of service of teachers. 

The golden rule of construction of statutes firmly 
established since 1584 when Lord Coke decided 
Heydon’s case (1) is that: 

". . . . for the sure and true interpretation 

of all statutes in general (be the penal or beneficial; 
nt fisog) 2 Ch. 28 at p. 35. 
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restrictive or enlarging of the common law) four 
things are to be discerned and considered : b. m. Singh 

V. 

(1) What was the common law before mak- ; 

ing of the Act, Ai^ha bap i 

(2) What was the mischief and defect for *■ 

which the common law did not provide, • 

(3) What remedy the Parliament hath resoh - j 

ed and appointed to cure the disease of the i 

Common Wealth, and 1 

(4) The true reason of the remedy; and then ; . 

the office of all the Judges is always to make j 

such construction as shall suppress the mischief, | | 

and advance the remedy, and to suppress subtle i I 

inventions and evasions for continuance of the ; 

mischief, and “p7'o privato commodo, and to f I 

add force and life to the cure and remedy. j • 

according to the intent of the makers of the I 1 

Act, pro bono publico.” • 

Lindley, M. R. in 1898 found the rule “as necessary now I j 

as it was when Lord Coke reported ‘Heydon’s case’ (1) ’ ‘ j 

Our Supreme Court has held that this rule of construe- | 

tion is equally applicable in the present times; per Das, j 

J. in Bengal Immunity Co. v. State of Bihar (2). ^ | 

Originally s. 29 of the Allahabad University Act, 1921, I | 

provided that the teachers of the University shall be i ■ 

appointed in such manner as is prescribed by the Statutes 
and the Ordinances. Under Chap. XIV of the Statute n 

the teachers were of three grades, namely, Professor. | 

Reader and Lecturer. The appointments to all these 
grades were to be made on the recommendation of the 
committee of selection of the Facuhy. Under cl. (2) ; 

of the transitory Ordinances, all new appointments to j 

(1) 1S9S 2 Ch. 28 at p. 35. (2) A.LR. 19-55 S.C. 662 (675). ! 
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1967 the teaching staff were to be made on probation for three 
B. iZsiNGH years and the appointee was to be confirmed at the end 
_ of three years actiie service. Cl. (3) provided that the 

The ^ ^ _ . . , . • .1. _n 


SITY OF 
Am%HABAD 

- . Chandra. 

I- 


date of confirmation within 
determine seniority in that 
follows : 


a particular grade shall 
grade. Cl. (4) was as 


“When a teacher who has been serving in a lower 
grade is appointed to a higher gi-ade his new appoint- 
ment in the higher grade shall be on probation for 
three years. 

During his period of probation in the higher 
grade he shall hold a lien on his post in the lower 
grade. Appointment in the higher grade on pro- 
bation or after confirmation will not affect his 
privileges as regards leave, nor will it affect the con- 


tinuity of his service.’’ 


Cl. (8) of the Ordinances authorised the Executive 
Council to appoint a research scholar attached to the 
department in a temporary vacancy in the existing cadre 
of teachers, provided the Vice-Chancellor certifies that 
other arrangements of carrying on the work of the depart- 
ment are not possible, and that the efficiency of the 
department will suffer if the temporary vacancy is not 
filled. The provisions of these Ordinances are still in 
force. Cl. (2) is now Statutes 140 and 141. Cl. (3) is 
now Ordinance 3 in Chap. XI and clause (4) is Ordi- 
nance 4 in Chap. XI relating to appointment of teachers. 
The original cl. 2 has been modified by Statute nos. 140 
and 141. The initial period of probation is now two 
years, the Executive Council having the power to extend 
it by one year. Cl. 3 has been retained in the same 
language, but the period of probation stands reduced to 
two years by virtue of Cls. 140 and 141 of the Statutes. 
Cl. 8 has also been retained in identical terms as Ordi- 
nance no. 7 of Chap. XI. 
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Chap. XV contained Ordinances relating to conditions t967 
«o£ service, leave, etc. Ordinance 26 stated that : B. M. Singh 

V, 

“The amount of allowance, if any, to be paid to 
an officer or teacher who undertakes additional ait^hab ad 
duty on account of absence on leave of another s. Chandra, 
officer or teacher shall be decided in each case by 
the Executive Council.” 

This Ordinance also continues in force, but has been 
placed in Chap. XII. 

On 6th September, 1 924 the Executive Council resolv- 
ed that the additional allowance should be given only 
■where the person concerned has to undertake work in- 
volving additional serious responsibility. The amount 
should not be more than Rs.oO per month, provided the 
■officiating period is not less than six months. With 
■effect from 7th March, 1925 the Executive Council 
modified tliis resolution and provided that a lecturer 
who officiates as a Reader should be granted an officiat- 
ing allotvance (duty allowance) of Rs.50 per mensem 
.and a Reader who officiates as a Professor an allowance 
of Rs.lOO per mensem. No officiating allowance shall 
Te drawn unle.ss the officiating period lasts for at least 
3 months. 

In 1 948 the question relating to officiating arrange- 
ment and leave vacancy^ rvas again considered by the 
Executive Council. A sub-committee was appointed 
and after considering its report the Executive Council 
•on 24th February, 1951, resolved that in filling up 
vacancies of less than three months duration the senior- 
most teacher in the lower grade shall be appointed pro- 
vided he has teaching experience of post-graduate classes; 
and leave vacancies of three months or more shall be 
filled up in the manner prescribed for filling up perma- 
nent vacancies. A question arose as to the status of a 
lecturer, if he has officiated as a Reader on payment of 
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the Duty Allowance. The matter was referred to Sri 
Pvare Lai Banerji, the Advocate General, U. P. for his- 


B,M. Singh jhe learned Advocate General in his opinion 

theUmver. tha t a lecturer who is appointed to oflhciate as a. 

Reader on an allowance of Rs.50 but continues to draw 
s. Chandra, his salaiy- of lecturer and also the increment of his grade, 
must continue to be classified in the category of lecturer 
and not in the category of Readers. The counter-affi- 
davit filed on behalf of the University states that the Uni- 


versity has been acting on this opinion. The oSiciating 
arrangements of teachers in a vacancy caused by another 
teacher taking leave, are governed by Ordinance 26 and 
have been treated to be so by the University. 

The Act or the statutes and Ordinances did not pro- 
vide for making an officiating appointment. If a teacher 
took leave the University could either appoint a 
Research Scholar under cl. 8 of the Transitory Ordin- 
ances or ask another teacher to take additional duties 
under Ordinance 26. The service of a teacher in the 
higher grade on payment of the allowance, was not to 
be counted for seniority, because, under cl. 3 of the 
Transitor)^ Ordinances seniority was to be determined 
by the date of confirmation. Confirmation was permis- 
sible only in permanent appointments, at the end of the- 
period of probation. 

These provisions did not permit permanent service ou 
probation to be counted for purposes of seniority.. 
Again, these provisions did not take into account the* 
case of teachers who were appointed in this University 
after some teaching experience in other Universities.. 


They were not entitled to tack on their previous ser- 
vices, for claiming seniority. 


In 1954 the Act was amended by the Allahabad Uni- 
versity (Amendment) Act No. 5 of 1954. S. 29 was- 
substituted by a new section. By sub-s. (3) the Execu- 
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live Council was authorised to make officiating appoint- 
ments in a vacancy caused by the grant of lea\e to an 
incumbent for a period not exceeding 1 0 months, with- 
out reference to the selection committee. Ordinance 
](A'. of the Ordinances of Chap. XIV relating to ap- ThbUniv£r. 
pointments of teachers, provides the same rates of salary AiiAHABAo 
-in case of “all” appointments to the post of Professor, s. Chandra 
•Reader and Lecturer. The officiating appointments J- 
.made under s. 29('3) would, therefore, carry the pay of 
that post as rlistingiiished from the duty allowance pay- 
able under Ordinance 26. 


The petitioner as well as respondent no. 3 received 
■only the duty allowance while they acted as Readers. 
They were not paid the salary cvhich the post of Reader 
carried. The counter-affidavit asserts and establishes 
that the petitioner was treated as a lecturer althrough, 
and represented the lecturers’ constituency in matters 
of representation to the various bodies of the University 
like Academic Council. The use of the word ‘officiat- 
ing’ in the resolution of the Executive Council appoint- 
ing the petitioner was in a loose sense. The appoint- 
ment was governed by Ordinance 26 and was not in the 
exercise of the powder conferred by s. 29(3). The peti- 
tioner neither received the pay nor the status of a Reader. 
The same was the case with respondent no. 3. For the 
petitioner reliance has been placed on the decision of 
Hon. R. S. Pathak, J. in Dr. S. Rafiq Husain v. 
Executive Council (1). In that case Dr. Rafiq Husain 
was allowed to officiate as a Reader on payment of duty 
allow’ance of Rs.50 per month. The learned Judge 
■held that such an appointment could be made only 
under s. 29(3) and since it contravened the provisions of 
that section as well as Statute 132, the appointment was 


j 





(1) Writ Petition No. 5295 of 196S decided on 9-8-1965. 
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invalid. The attention of the learned Judge was not 
invited to Ordinance 26. His Lordship observed: 

“It seems to me that sub-s. (3) makes exhaustive- 
provision for the making of officiating appointments. 
No other provision in this behalf has been indicated 
by the respondents. If the contention of the res- 
pondents is accepted and it is held that the impugn- 
ed order does not fall within sub-s. (3) then because- 
of the absence of a provision countenancing such 
order it must be held to be invalid as being ab initio- 
without power.” 


The attention of the Court not having been invited to 
the relevant statutor}^ provisions the judgment will be 
per incurium, and will have no efficacy as a precedent. 


I may now deal with the ambit of the term “sustan- 
tive” in Statute 205. S. 42(il) of the amending Act of 
1954 conferred powers on the Governor to frame sta- 
tutes. Of the statutes so framed statute 1-(B) related: 
to seniority of teacher. Cl. (1) read as follows: 


“The seniority of teachers for the purpose of 
membership of the Authorities and bodies of the- 
University shall be determined by the length of 
their service reckoned in the manner hereinafter 
laid down subject to the following conditions : 

(i) Service rendered in each rank as Profes- 
sor, Reader or Lecturer shall be counted from; 
the date of substantive appointment in that 
capacity. 

Provided that when a person is appointed 
by the University to officiate in a post or is 
appointed to a temporary post and is subse- 
quently confirmed in it without a break in his 
service his original officiating or temporary 
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appointment shall be deemed to be in a sub- 196'' 
stantive capacity. b. m. sinc.ii 

Provided further that when a person holding 
the post of Professor, Reader or Lecturer in Amahabad 
another teaching University or in a Research s. chandn 
Institute or Laboratory established or recog- 
nised by the Central Government or a State 
Government or in a college affiliated to a 
University established bv law for leaching for 
post-graduate degrees in the subject which the 
teacher in question professes, is appointed 
to a post corresponding rank in this L^niver- 
sity, the period of service of such person in 
that rank in a substantive capacitv in the pre- 
vious institution shall also be taken into 
account. 

Explanation — Service in a temporary post or 
in officiating capacity in any other University 
Or institution shall not count for the purpose 
erf this Statute. 

(ii) The period of service in each capacity 
shall be reckoned in whole months and frac- 
tions of a month shall be ignored. 

(iii) A period of leave without pay shall not 
count as a period of service unless it is declared 
by the Executive Council to have been spent 
in study or research with its approval. 

(iv) Where more than one person becomes 
entitled under this Statute to count the same 
period of service for the purpose of seniority, 
seniority among such persons shall be deter- 
mined by age.” 

This statute for the first time used the phrase ‘substan- 
tive appointment’. The first proviso, by a fiction, in- 

0 
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1967 eluded officiating appointment within the meaning of 


B. M. Singh the word ‘substantive’, provided the incumbent was 
theUnivto- confirmed in that post without a break in service. 
suY Hence, an officiating appointment for a term where- 
aliahabad incumbent reverted to his original post, was 


s. chan-fA. treated as substantive appointment. 

The cases of teachers coming from other Universities 
were provided bv the second proviso. It stated that 
when a person holding a post in another University was 
appointed to a post in the corresponding rank in this 
University, the period of service in that rank in a sub- 
stantive capacity in the previous institution shall also 
be taken into account. This was followed by an Ex- 
planation which provided that service on a temporary 
post or in officiating capacity in another University or 
institution shall not be counted. The Explanation 
was, to my mind, occasioned because of the possibility 
that under the rules of the other Universities or institu- 
tions a person occupying a temporary post or in an 
officiating capacity may have been treated to be in a 
substantive capacity. The Explanation exdluded this 
contingency. The Explanation could not be implica- 
tion mean that temporary' officiating service in this 
University would be counted, because this matter was 
specially dealt with by the first proviso. 

This-^rovision discriminated against a person com- 
ing from another University. If he w^as holding a tem- 
porary' post or was officiating in a post when he was 
appointed in this University, and later confirmed with- 
out break in his service, he would not be entitled to 
tack on such service in the previous institution, because 
the Explanation did, but the first proviso did not, apply 
to him. 

In 1958 this Statute tvas repealed and re-enacted as 
Statute 205. Now it read as follows: 

“205. The seniority of teachers lor the pun- 
pose of holding an office or for membership of the 
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Authorities and Bodies of the University shall be im 
determined by the length of their service reckon- b. m. Singh 
ed in the manner hereinafter laid down subject univer- 
to the following conditions: siot o» 

Allahabad 

(i) A Professor shall be regarded as senior g chMdra, 
to Reader and a Reader as senior to a Lee- 

turer, as the case may be. 

(ii) Service rendered in each rank as Pro- 
fessor, or Reader or Lecturer shall be count- 
ed from the date of substantive appointment 
in that capacity: 

Provided that in the Faculties of Arts, Science 
Commerce and Law the teachers who were ap- 
pointed as Readers in a substantive capacity 
before March 22, 1958, shall be deemed to have 
.J' put in continuous service as Readers from the 

date of their substantive appointments as Read- 
ers, and in the case of Lecturers, whether ap- 
pointed before March 22, 1955, or subse- 

quent to that date as Assistant Professors, the 
total length of continuous service in a subs- 
tantive capacity whether as a Lecturer or as 
an Aseistant Professor shall be reckoned to- 
wards determining their seniority as Lecturers: 

Provided further that when a person hold- 
ing substantively a post of corresponding rank 
in any of the State Universities or in the Col- 
leges associated or affiliated thereto or in a 
Res^rc3i Institute established or recognised 
By the University which extend similar treat- 
ment to the teachers of this University is ap- 
pointed to a post of corresponding rank in 
this University the period of service of such 
person in that rank in a substantive capacity 
57 AB 





THE INDIAN LAW REPORTS 


[1967 


B. M.Sjngh 

V, 

The Univer- 

SITl’ OF 

Aii^ahabad 
S. Chandra. 

I- 


li 

'ii 

'4 



in the previous institution shall be added t<> 
his length of continuous service: 

Provided also that when a person holding 
substantive post of corresponding rank in any 
University other than the Universities estab- 
lished by the State of Uttar Pradesh or the 
Colleges affiliated or associated thereto, which 
extend similar treatment to teachers of this 
University is appointed by this University, the 
services rendered by that person in that Uni- 
versity^ or the Colleges associated or affiliated 
thereto shall also be counted for seniority in 
this University : 

Provided further that when a person hold- 
ing substantive post of a teacher of the Uni- 
versity joins the armed forces of the country 
during the period of National Emergency 
(1962) after 20th October, 1962, and is grant- 
ed special leave without pay, the period of 
this leave shall be counted as period of service 
for purposes of seniority. 

Explanation — Service in a temporary post 
or in officiating capacity in any other Univer- 
sity or institution shall not count for the pur- 
pose of this statute. 

(iii) The period of service in each capacity 
shall be reckoned in whole months and part 
of a month shall be ignored. 

(iv) A period of lea^'e witliout pay except 
in case of leave for ioinine armed forces dur- 
ing the period of National Emergenq^ 1962 
shall not count as a period of service unless 
it is declared by the Executiv^e Council to 
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have been spent in study or research with its 
approval. b.m^gk 

V, 

(vj Where iiioie than one person in a ser theLnivek- 
vice becomes entitled under diis Statute to AtiAHABAD 
count the same period of sei'vice for the pur- s. ciiandra,. j 

pose of seniority, the relative seniorits among i 

such persons shall be determined on the basis 
of seniority in age.” 

It will be seen that sub-cl. (i) of the previous statute 
was retained as sub-cl. (ii). The first proviso which f 

permitted the deeming of temporary or officiating ap- 
pointments as substantive, was repealed. The second | 

proviso relating to persons coming from other Univer- j 

sides was split up into two provisos. One dealt with j 

the Universities in the State. In these cases, service - 

in the same rank in a substantive capacity alone in the ■ 

previous institution was to be counted. The second 
proviso dealt with persons coming from Universities \ 

or Institutions outside Uttar Pradesh. In such cases. I 

the relevant provision was: j; 

“The services rendered by that person in that | 

University or College. ..... shall also be I 

counted for seniority in this University.” | 

Here there was no restriction that service in a subs I 

tantive capacity alone shall be counted. The Expla- I 

nation was also retained. The question is to find the I 

intention in deleting the first proviso but retaining the : 

Explanation. 

It has been urged that the first provi.so was deleted i 

and the Explanation retained in order to treat tempo- | 

rary and officiating services rendered in this University 1 

alone as ‘substantive’. I am unable to endorse this- : 

f' 

viewpoint. This interpretation will deepen the mis- ■ 

chief, which the pre-existing provisions created. It 
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will iiLL.c uiL existing invidious discrimination against 
B. M. Singh teachers coming from other Universities, still greater. 
Thb cniver. iemporary or officiating service in this University will 
aiShamd be deemed to be substantive, tvhereas same service ren- 
dered in another University immediately prior to ap- 
J- pointment in this University, would not be counted 
for seniority. In my opinion, the intention tvas just 
the contrary. 

Both these provisos in statute 20.5 dealing with per- 
sons coming from other Universities, are confined to 
only those Universities which extended similar treat- 
ment to teachers of this University. The intention 
appears to be to recognise past service in such Univer- 
sities alone, and to make the mutuality real by remov- 
ing the discrimination against teachers coming from 
such Universities. Appointees from both sources 
(direct recruits and from such other Universities), were 
to be treated as equals. To achieve this, the first pro- 
viso was repealed and the other confined to Universities 
which extended mutuality. The result was that tempo- 
rary or officiating sendee in both classes of cases was 
not to be treated as substantive. 

The question then arises as to why was the Explana- 
tion retained. The pre-existing rea.son about the rules 
jirevailing in other Unisersities still remained. An ad- 
ditional reason was furnished by the different language 
used in the proviso dealing with persons coming from 
Uniiersities outside Uttar Pradesh. In such cases the 
entire service rendered bv a person in that University 
eould be counted for seniority in this University. This 
could include temporary or officiating service as well. 
To exclude the.se. the Explanation was all the more 
necessary. The Explanation previously governed the 
persons coming from other Universities. After the 



ALLAHABAD SERIES 


449 


2 ALL.J 

amendment, its object and field of operation remained 
the same: it dealt with those cases only and explain- b. m. singh. 
ed the ambiguities which were inherent in them. thbUnivbr.. 
There was no ambiguity in the provisions governing 
temporary or officiating appointments in the Univer- ^ 
sity of Allahabad. These provisions did not make 1- 
temporary or ofiiciating ser\ice as permanent or subs- 
tantive. To read an implication to that effect in the 
Explanation, will, instead of explaining any thing, 
bring in by the back door the vice of discrimination, 
and also nullify the effect of the repeal of the first pro- 
viso. 

Learned counsel for the petitioner has invited my 
attention to the decision of a Division Bench in Uni- 
versitv of Allahabad v. Lakshmi Sagar Varshney (1). 

In that case the Division Bench observed that the Ex- 
planation “necesrarily implies that service in a tempo- 
rary post Or seiA ice in an officiating capacity trould be 
counted if such service has been rendered in this Uni- 
versity”. This tvas a passing obserc'ation not neces- 
sary for the decision of that case. The dispute was 
between two Readers. Both had been held to have 
been appointed in clear vacancies and on probation. 

Neither had any temporary or officiating capacity to 
count for their seniority. The attention of the Bench 
was also not invited to a contrary Division Bench deci- 
sion of this Court in Dr. Prem Nath v. Vice-Chancellor 
(2) where an identical statute of the Lucknow Univer- 
sitv came up for interpretation. The Division Bench 
held at page 621: 

“It is not possible to agree with the contention 
that the Explanation to which reference has been 
made above must be taken to imply that it is only 

(11 Special Appeal No. 403 o£ 1966. A.I.R. 1969, All. 618. 
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officiating capacity or temporary capacity in another 
B. M. Singh Uni\ersity which will not count towards seniority. 

'TH»T0Nivi»^ • 

SITY OF 

auahab-w Their Lordships noted that the deletion of the first pro- 
s an^> made a vital change. They observed: 

j. 

“As we have already pointed out in 1956 Statutes 
in the provision relating to seniority it was clearly 
jrrovided that where a person was appointed to offi- 
ciate in a post, including a temporary post, and was 
subsequently confirmed in it without a break in his 
service, his original officiating or temporary appoint- 
ment was to be deemed to be in a substantive 
capacity. The position is changed now.” 

The Division Bench was of the view that the deletion of 
the first proviso meant that the temporary or officiating 
service was not intended to be included in substantive 
service. 

Reliance xvas in this connection placed on the resolu 
tion of the Court of Allahabad University passed on 
December 1, 1963. This resolution was in relation to 
the provisions in the statutes in Chap. XVII relating to 
provident fund and stated that “in the opinion of this 
Court a substantive appointment includes all appoint- 
ments whether temporary or permanent except those 
held on an officiating basis as contemplated in the resole 
tion of the Executive Council no. 73 of February 4 
1951, no. 60 of March 18, 1933 and no. 176 of Au^t 
6, 1925 . For the University it was suggested that ac- 
cording to this resolution only the appointments on pay- 
ment of duty allowance under Ordinance 26 are exclud- 
ed from being treated as substantive. The resolution is 
ambiguous. It treats temporary or permanent appoint- 
ment as substantive. It does not expressly include offi- 
ciating appointments under s. 29f.3). Such officiating 
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appointments are neither temporary nor permanent. If x967 
the submission made on behalf of the University is ac- b. m. singh 


cepted, then even the appointment of a Research Scholar 
in a temporary vacancy under Ordinance 7 of Chap. XI, 
would be substantive. .\11 these aspects could not be 
considered by the Court, because it was not considering 
statute 205 but only the statutes relating to pro\ident 


V. 

The Univer- 

SIITY OF 
ArxjiMARA n 


S. Chandra, 

j- 


fund. In my opinion, this resolution does not represent 


the true import of statute 205. 


On the basis of Dr. Prein Nath’s case (1) it was urged 
that substantive appointment within the meaning of 
Statute 205 means a confirmed appointment. The Divi- 
sion Bene] I held that substantive capacity implies that 
the holder thereof has a lien on the post. It relied up- 
on the observations of the Supreme Court in Parshotam 
Lai Dhingra v. Union of India (2). Dhingra’s case (2) 
related to Go\ ernment serv'ants where the provisions in 
the rules are different. The Division Bench did not 
mention the provisions in the Lucknow University Acts 
■or Statutes relating to lien. May be, they were similar 
to Government services. In the Allahabad University 
■there is a specific provision about lien. Under the old 
cl. 4 of the Transitorv Ordinances and the present Ordi- 
nance 4 in Chap. XI, a person appointed to a higher 
grade on probation, continues to hold his lien on his 
post in the lower grade. If the intention was to count 
•service only from the date of confirmation, when lien is 
obtained to the higher post, statute 205 need not have 
used the term “substantive” but coidd have easily used 
the words “from the date of confirmation” to avoid any 
confusion or inconsistencs' with Ordinance 3. Again, 
statute 205 was si7nerfluous, because Ordinance 3 in 
Gha-^. XT was already there to provide that .senioritv in 
a grade would be determined with reference to the date 


m A.i.R. im. AIL fits. 


(3) A.I.R. Ul.SR, S.C. 36. 
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of the confirmation. In my opinion statute 205 deli- 
B. M. smGH jjgj-ateiv used the term ‘substantive’ and not the word 
The univer- ‘confirmation’, because under the Statutes and the Ordi- 
toiaBAD nances prevailing in the Allahabad University, confirma- 
s. Chandra, tion is not an appointment. 

^ A teacher under s. 29(1) read with statute 125, is ap- 
pointed on the recommendation of the Selection Com- 
mittee. Statute 141 requires every such appointment to 
be on probation. Under statute 141 a teacher is at the 
end of probation confirmed. This confirmation is not 
a fresh appointment. The original appointment is con- 
firmed. Cl. 3 of the Ordinances in Chap. XI rdating 
to appointment of teachers says, 

“In the case of permanent appointment of a teach- 
er in the cadre, leave and increment shall be count- 
ed from the date on which he assumes duty of the 
post. The date of confirmation within a particular 
grade shall determine seniority in that grade. . 

This Ordinance uses both the terms, permanent and 
confirmation and shows that the original appointment 
in the cadre is the permanent appointment which is later 
on confirmed. The words ‘substantive appointment 
in statute 205 refers to this appointment made under 
s. 29(1) read with statute 125. It may be noticed that 
the Division Bench deciding Varshaney’s case (1) also' 
accepted the view that confirmation does not render arr 
appointment substantive. 

In my opinion, an officiating appointment under s. 
29(3) or an appointment under Ordinance 26 is not a 
substantive appointment within meaning of statute 205 
and the Explanation does not by implication enlarge the 
connotation of the term ‘substantive’. The petitioner as 
well as the third respondent acted as Readers under 

(1) Special Appeal No. 403 of 1966. 
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Ordinance 26. "I hey were not entitled to count this 
service for the purposes of seniority. They were both 
appointed to the cadre of Readers on 12th September, 
iy66. Both of them had the same period of service to 
count. In view of cl. (\) of Statute 205 the seniority 
will under the circumstances, be determined on the basis 
of seniority in age. Respondent no. 3 tvas admittedly 
senior in age to the petitioner. He was hence rightly 
treated as senior. 


1967 


B. M. Singh 

V. 

Thb Univer- 
sity OP 
Allahabao 


S. Chandra,, 

h 


In a short term vacancy the University can act in ttvo 
ways. It can ask another teacher to take additional 
duties On payment^of an allowance under Ordinance 26. 
It can also make an officiating appointment under 
s. 29(3) which entails payment of the salary of the post. 
There are no provisions to guide the Executive Coun« 
cil in choosing either of the two. The Executive Council 
can act at its sweet will. This ma)' lead to a charge of 
discrimination. It is onl)- hoped that the concerned 
powers will look into this state of affairs and make suit- 
able provisions. 

In the result, the petition cannot succeed. It is ac- 
cordingly dismissed but rvithout any orders as to cost* 

■ Petition dismissed. 


i 
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CRIMINAL REVISION 


Before Mr. Justice S. D. Khare and Mr. Justice Yasho- 

danandan 

SITA RAM ... Applicant 

V. 

STATE . • • Opposite-party. 

Code of Criminal Pfocedure, {Act V of) 1898, 5 . l&7~Indian 
Penal Code (Act XLV of) 1860, s. 21&— Prosecution of Lekh- 
pal under s. 218 I. P. C. in respect of Khasra entries — Whe- 
ther prior sanction of Governor iiecessarry — Essentials of 
offence under s. 218. 

In preparing the Khasra, the Lekhpal no doubt acts in his 
official capacity and in the discharge of public duties as a public 
servant. To that extent the case is duly covered by the pro- 
visions of s. 197 of the Cbde of Criminal Procedure. In view, 
however, of the fact that the power of dismissal from service 
of a Lekhpal which is implicit in the power of appointment 
vests in the Assistant Collector, the other condition of that sec- 
tion is not fulfilled. 

A Lekhpal, may, therefore, be prosecuted of an offence under 
s. 218 I. P. C. regarding Khasra entries without the prior sanc- 
tion of the Governor. 

.4. Lekhpal is not required to make a detailed enquiry at Ae 
time of ‘partal’ and as' such in order to sustain his prosecution 
under the aforesaid section it will not suffit^ to prove that the 
entries were wrong or as a result of negligen^. It is neces- 
sary to establish the requisite dishonest intention on the part 
of the Lekhpal to secure his conviction. 

Criminal Revision No. 1623 of 1964 connected with 
Criminal Revision No. 36 of 1965 against the order of 
R. N. Misra, Sessions Judge, Varanasi, dated, 23rd 
September, 1964. 

T. Raihore, for the Applicant. 

R. K. Shukla, for the State. 

The following judgment of the Court was delivered 
by— 
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S. D. Khare, J. : — In both these criminal revisions, 
which have come before us for disposal on a reference si« R-'** 
made by a learned single Judge, it has to be considered 
whether the bar of s. 197, Cr. P. C. will apply in the case - — “ 
of a Lekhpal in Uttar Pradesh and he cannot be prose- 
cuted for having committed an offence under s. 218, 

I. P. C. without first obtaining the sanction of the Gov- 
ernor. Such sanction would be necessary' if he is a pub- 
lic servant not removable from his office save by or with 
the sanction of the State Government and the offence 
alleged to have been committed by him had been com- 
mitted by him while acting or purporting to act in the 
discharge of his official duty. The learned single Judge 
allowed this plea to be raised for the first time a^ the 
stage of revision because it affects the question of juris- 
diction. 

In both these cases the previous sanction of the Gov- 
ernor had not been obtained before launching the prose- 
cution. 

The prosecution story in Criminal Revision No. 162S 
of 1964, briefly stated, was that the complainant Rampat 
was the tenant of plot no. 769, measuring 35 decimals, 
situate in village Kharawan, district Varanasi. He had 
become its bhumidhar in the year 1949, and had conti- 
nued to remain in the possession in the years 1367 and 
1368 F. and even thereafter. The accused, who was a 
I^ekhpal, colluded with Sheojog (since dead) a brother 
of Rampat, and, in order to cause wrongful loss or in- 
jury to the complainant and wrongful gain to Sheojog 
and his son Chandrabhushan, made an entry in the 
Khasra that Sheojog "was in actual possession of that plot 
during the years 1367 and 1368 F. The charge against 
the applicant in Criminal Revision No. 36 of 1965 was 
that sometime between February 17, 1963 and June 15, 
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1963 he had wron,gfiilly framed the Khasra for the year 
1370 F. of village Sanehua, within police circle Qasim- 
abad, district Ghazipur, b)- adding the words sirf kharij 
after the entry of possession existing in favour of com- 
plainants Bechan Rai and Jeot Rai against plots nos. 

2378, 2380 and 2381 of that village and that he did so 
with intent to cause wrongful loss to them and wrongful 
gain to Theguni Nonia of that village. 

In both the cases the courts below have held that the 
complainants were in possession of the plots in question 
and the Lekhpal had knowingly made incorrect entries 
in order to cause wrongful loss to them and wrongful 
gain to other party. 

It is the duty of the Lekhpal, who is admittedly a pub 
lie servant, to make partal and, on the basis of the pattal; 
to make entries in the Khasra regarding the names of 
persons actually found to be in possession of the various 
plots. The Lekhpal, therefore, could— and in fact did— 
in reply to the charge plead that the entries made by him 
in the revenue records were genuine and in regular dis 
charge of his public duties. It is, however, contended 
that the duty of the Lekhpal was to make correct entries 
in the revenue records and not to make incorrect entries 
in them knowingly so as to cause wrongful gain to one 
party and wrongful loss to the other. 

The law on the point is very clear. No question of 
sanction arises under s. 197, Cr. P. C. unless the act 
complained of is an offence. The point that has to be 
determined in each case is whether the offence was com- 
mitted in the discharge of official duty. Thus there must 
be a reasonable connection between the act and the 
official duty. If the acts complained of are so ihteg- * 
Tally connected with the duties attaching to the office 
as to be inseparable from them, then the sanction 
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under s. ] Cr. P. C. would be necessary. How- 
ever, if there was no necessary connection between 
them and the performance of those duties and the 
official status furnished only the occasion or opjxirtu- s. d. Kh^% 
nity for the acts, no sanction would be required. 

It was held in the case of H. H. B. Gill v. The Kins 
(1) that— 

A public servant can only be said to act or to 
purport to act in the discharge of his official duty, 
if his act is such as to lie within the scope of his 
official duty. Thus a Judge neither acts nor pur- 
ports to act as a Judge in receiving a bribe, though 
the judgment tvhich he delivers may be such an 
act; nor does a Government medical officer act or 
purport to act as a public servant in picking the 
pocket of a patient whom he is examining, though 
the examination itself may be such an act. The 
test may well be whether the public servant, if 
challenged, can reasonably claim that, what he 
does, he does in virtue of his office. A public ser- 
vant charged with an offence under s. 120-B read 
wuth s. 161, Penal Code cannot justify his act of 
receiving bribe as an act done by him by virtue 
of the office that he held. No sanction under s. 

197 is therefore necessary for the institution of 
proceedings against a public servant for an offence 
under s- 120-B read with s. 161, Penal Code.” 

The view taken in H. H. B. Gill v. The King (1) was 
followed by the Privy Council in Albert West Meads v. 

The King (2) and reaffirmed in Phanindra Chandra v. 

The King (3) and adopted by die Supreme Court in 
R. W. Mathaus x. State of West Bengal (4). 


(1> A.I.R, 1948 P. C. 128. 
(3) 76 LA. 10. 


(2) 75 I.A. 185. 

(i) 
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1907 It was observed in the case of Satwant Singh v. State 
dl Punjab (1) thzt: 

"Where a public servant commits the offence of 
s uTbai* cheating or abets another so to cheat the offence 

I* committed by him is not one while he is acting or 

purporting to act in the discharge of his official duty 
as such offence has no necessary connection between 
it and the performance of the duties of a public 
servant, the official status furnishing only the occa- 
sion or opportunity for the commission of the off- 
ence.” 

However, it is not the intention of law that sanction 
under s. 197, Cr. P. C. may not be necessary at all in 
any case whatsoever on the hypK) thesis that the commis- 
sion of an offence can never form part of one’s official 
duties. The case of Shreekantiah Ramayya Munipalli 
v. State of Bombay (2) is an authority for the proposi- 
tion that “ if s. 197, Cr. P. C. is construed 

too narrowly it could never be applied. ... be- 
cause it was no part of the duty of a public servant to 
commit an offence, and never could be. The section 
..... and its language must be given meaning.” 

In the case of Amrik Singh v. State of Pepsu (3) and 
Matajog Dobey v. H. C. Bhari (4) it was held that if 
the acts complained of are so integrally connected with 
the duties attaching the office as to be inseparable from 
them, then sanction under s. 197 would be necessary. It 
was, however, again emphasised that no question of sanc- 
tion will arise where the official status furnis'hes only the 
occasion or opportunity for the criminal acts complain- 
ed of. 

In this connection reference might be made to the 
case of Hori Ram Singh v. Emperor (5). One of the 


S ) A.I.R. IWO S.C. 966. 

5 A.I.R. 1985 S.C. 309. 

(S) A.I.R. 1939 F.C. 43. 


(■2V A.I.R. 1958 S.C. 28T. 
(U A.I.R. 1956 S.C. 44. 
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points to be considered by the Federal Court in that case 
was whether an offence under s. 477-A, 1. P. C. (falsifica- 
tion of accounts) would be an act done by the accused Sita ras 
in his official capacity even though it was done fraudu- s^’atb 
lently and in violation of the duty to maintain correct 5 p Kiiarc, 
amounts. It was held that in respect of a charge under 1- 
s. 477 A, I. P. C. the official capacity involved is in the 
very act complained of as amounting to a crime became 
the gravamen of the charge is that the accused acted 
fraudulently in the discharge of his official duty and, 
therefore the consent of the Governor would be neces- 
sary' for starting proceedings against the accused under s. 

477-A, I. P. C. There appears to be no reason why for 
purposes of obtaining previous sanction of the Governor 
under s. 197, Cr. P. C. an offence under s. 218, I. P. C. 
should be treated on a diSerent footing than an offence 
under s. 477-A, I. P. C. Both the offences involve dere- 
liction of duty by a public servant in the discharge of 
his official functions. 

In both the revisions now before us the accused was un- 
doubtedly a public servant. The offence with which he 
was charged related to the preparation of revenue re- 
cords, to wit, Khasras. It was part of his duty as a pub- 
lic servant to make partal and to prepare Khasras. It 
is, therefore, plain that the act of the preparation of 
the Khasra was an act done by the Lekhpal in his offi- 
cial capacity and in the discharge of the public duties 
as a public servant. This mistake in the preparation of 
the Khasra could either be due to negligence or be in- 
tentional. In either case it would have been open to the 
accused to plead that he had made the impugned en- 
tries in the Khasra in the discharge of his duties as a pub- 
lic servant. Therefore, applying the tests which have 
been laid down in the cases oiH.H. B. Gill v. The King 
(1), Amrik Singh v. State of Pepsu (2) and Matajog Dubey 


(1) A.I.R. 1948, P.C. 138. 


(2) A.I.R. 1956, S.C. 309. 
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V. H. C. Bhari (1) the sanction under s. 197(1), Cr. P. C. 
would be necessarv provided the Lekhpal was a public 
servant removable only by the State Government. 

The next point to be considered is whether a Lekhj:al 
in Uttar Pradesh is a public servant, who is not remov- 
able from his office save by or with the sanction of the 
State Government or some higher authority. Lekhpal s 
in Uttar Pradesh are appointed under the Lekhpals Ser- 
vice Rules, 1958, published in the U. P. Gazette, dated 
May 17, 1958. It is provided in r. 2 that the Lekhpals’ 
sendee is a non^azetted subordinate service. R. 7 pro- 
vides that whenever the halqa of a Lekhpal falls vacant 
the Assistant Collector shall appoint thereto the senior- 
most candidate on the list maintained under para. 6(1), 
provided further that the order passed by the Assistant 
Collector shall be appealable before the Collector whose 
orders shall be final. R. 16 lays dowm that all persons 
on appointment as Lekhpals shall be placed on proba- 
tion for a period of two years, and the Assistant Collec- 
tor may at his discretion extend the period of probation 
in individual cases for a period not exceeding one year. 
Cls. (d) and {e) of r. 16 read as follows' 

“(d) where it transpires at any time during or at 
the end of the period of probation or extended 
period of probation that a Lekhpal has not made 
sufficient use of his opportunities or has otherwise 
failed to acquit himself satisfactorily his service shall 
be terminated after observing the formalities pres- 
cribed in r. .5(.^) of the Civil Services (Classification, 
Control and Appeal! Rules without entitling him 
to any compensation. 

(e) A probationer sl'.all be confirmed in his ap- 
pointment bv the Assistant Collector at the end of 
the period of probation or the extended period of 


dV A t-It- 1956, S.C. 44. 


(3) A.l.R. MIS P.C. 128. 
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probation if his work and conduct are found satis- 
factoiA". The period of probation shall continue S!ta Rak 
till the order of confirmation is passed or the pro- S'mte 
bation is terminated.” s. i). Khare 

It has not been specifically mentioned in cl. (d) of r. 

16 that the Assistant Collector shall have the powers to . 
remove a Lekhpal under that clause. However, the rule 
read as a whole makes it clear that the intention must 
have been that the powers under cl. (d) of r. 16 must 
also be exercised by the Assistant Collector, who is autho- 
rised to confirm a Lekhpal in his appointment under 
cl. c) of r. 16. 


In tfiis corinectien fsvo other rules of the Lekh 
Service Rules, 195S, might be considered. Sub-r. 
of r. 28 runs thus ; 


oals 


‘AVlien it is proposed to dismiss cr remove a 
Lekhpal as a measure of punishment he shall first 
be suspended, and shall make over his papers and 
records to the Supervisor Kanungo or to such 
other person as the Supervisor Kanungo may in- 
dicate within one week from the receipt of the 
order. In either case the Supervisor Kanungo 
shall be responsible for .seeing that the Lekhpal 
has made over all his records and papers.” 

R. 29 provide.s: 

“A Lekhpal will be punished by the Collector 
or the Assistant Collector for miscondvict or neg- 
lect of duty by fine not exceeding three months’ 
pay.” 

R. 28(2) does not specifically mention that the Assis- 
tant Collector shall be empowered to dismiss or re- 
move a Lekhpal. However, if the rules are read as 
a whole there can be no doubt that the intention was 

59 — 
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that the said powers should be exercised by the Assis- 
SiTA Ram taut Collector and no one else. It is significant to note 
Sme biat the rules nowhere lay down that in cases where it 
s. iT^re proposed to dismiss or remove a Lekhpal the pro- 
1- ceedings need be submitted by the Assistant Collector 
to any higher authority for passing final orders. 


Prior to the reorganisation of the services of Lekh- 
pals the patwaris, who used to do the same work as 
the Lekhpals, were governed by the rules framed under 
s. 234(h) of the Land Revenue Act, 1901, and contained 
in the Land Records Manual. It wias provided in 
those rules (vide r. 1) that the punishing authority shall 
be the ilollector, and the Assistant Collectors in charge 
of sub-divisions were also authorised to exercise the 
powers of the Collector. It was specifically mentioned in 
r. 1 3 that a patw^ari may be removed or dismissed by the 
Collector or the Assistant Collector in charge of the sub- 
division on any of the grounds mentioned therein. R. 
14 provided that a patwari could also be punished by 
the Collector or Assistant Collector in charge of a sub- 
division for misconduct or neglect of duty by fine not 
exceeding three months’ pay, by reduction from a higher 
grade to a lower grade or by loss of seniority within his 
grade. 


The Lekhpals Service Rules, 1958, virtually follow- 
ed the same pattern w^hich existed in the rules framed 
earlier under s. 234(h) of the Land Revenue Act, 1901, 
with this exception only that, 

(a) the Assistant Collectors were primarily made 
appointing authorities, and 

(b) it was not mentioned in the rules framed 
under Art. 309 of the Constitution of India that the 
Assistant Collectors shall be the authority to dis- 
miss or remove the Lekhpals. 
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It has, therefore, to be considered whether under the 
I.ekhpals Service Rules, 1958, the State Government con- . — _ 

ferred only the power of appointment on the Assistant 
Collectors, reserving for itself the power to dismiss the 
l.ekhpals by its own orders, or whether the power to s. d. Khare, 
appoint given to the Assistant Collectors by implica- 
tion also conferred on them the power to remove or 
dismiss the Lekhpals. 

It has been contended bv the learned counsel for 
the applicant that the State Government must be deem- 
ed to have reserved for itself the power to remove or 
dismiss the Lekhpals because it did not specifically con- 
fer that power on the Assistant Collectoi's. In our opi- 
nion there is no force in this contention. 

Art. 311(1) of the Constitution of India dealing with 
the dismissal, removal or reduction in rank of persons 
employed in civil capacities under the Union or a State 
provides as follotvs ; 

“No person, who is a member of the civil service 
of the Union or an All-India Service or ascivil ser- 
vant of a State or holds a civil post under the Union 
or a State, shall be dismissed or removed by an 
authority subordinate to that by w'hich he was ap- 
pointed.” 

There existed a similar provision (vide s. 240) in the 
Government of India Act, 1935, also. The constitu- 
tional guarantee, therefore, extends only to this extent 
that the authority dismissing or removing any person 
holding a civil post under a State shall not be an autho- 
rity subordinate to that by which he was appointed. 

S. 16 of the General Clauses Act provided that where 
a power of appointment is conferred by any Act or Re- 
gulation, then unless a different intention appears the 
authority having the power to make the appointment 
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shall also have power to suspend or dismiss any person 
siiA Ram appointed by it in exercise of that power. However, the 
SrSi: provisions of s. 16 of the General Clauses Act will not 

s n Khar p, apply to the interpretation of the rules framed under 
J- Art. 309 of the Constitution for the simple reason that 
the provisions of the General Clauses Act as such apply 
only to the interpretation of an Act passed by the Legis- 
lature or a Regulation. 

It has, however, to be seen whether the principle un- 
derlying s. 16 of the General Clauses Act can be 
applied to ' the interpretation of the Lekhpals Service 
Rules, 1958, framed under Art. 309 of the Constitution. 
It can so apply if the provisions contained in s. 16 of the 
General Clauses Act embody a rule of general interpre- 
tation [vide National Sewing Thread Co. Ltd. v. James 
Chadwick ^ Bros. Ltd. (1) and Harish Chandra v. State 
of Madhya Pradesh (2)]. 

In our opinion s. 16 of the General Clauses Act em- 
bodies a rule of general interpretation and, unless the 
context otherwise requires, it- must be held that the 
authority competent to appoint had also by implication 
been authorised to dismiss or remove the Lekhpal who 
w^as a person in civil employment of the State. A peru- 
sal of the Lekhpals Service Rules, 1958, clearly indi- 
cates that the intention must have been to confer the 
power of dismissal also on the Assistant Collector, who 
v.’as specifically authorised to appoint a Lekhpal. 

In the Full Bench case of Emperor v. Maung Bo 
Mating (3) where the power to appoint assistant accoun- 
tants in treasury had been transferred by tlie State Gov- 
ernment to Deputy Commissioners by means of a cir- 
cular letter containing rules, it was held that — 

(1) The Deputy Commissioner was not acting 
on behalf of the State Government while making 

q) A.I.R. 1953 S. C. 367. {2) .\.I.R. 1966 S. C. 9'1. 

(3) A.I.R. 1986 Rangoon 2G3. 
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the appointment and he himselE was the authority 
constituted to do so, and 

(2) although the rules did not confer on the 
Deputy Commissioner the power to dismiss trea- ^ 
sury assistant accountants also, that power also 

stood transferred to him bv implication. 

t 

We are in respectful agreement with the view expres- 
sed in the Rangoon case. 

Under s. 197, Cr. P. C. the sanction of tlie Governor 
is necessary' where: 

(1) the accused is a public servant who is not 
removable from his office save by or with the sanc- 
tion of the State Government or some higher autho- 


SiTA "Ram 
Statb 
D. K flare, 

I 


( 2 ) he is accused of any offence alleged to have 
been committed by him while acting or purport- 
ing to act in the dischai^e of his official duty. 

In the present case the second condition is satisfied, 
but the first condition is not satisfied, and, therefore, 
no sanction of the Governor was necessary' before 
launching the prosecution against the applicant. 

Now that the two criminal revisions have also been re- 
ferred to us for disposal, we proceed to consider each 
of them separately on merits. 

CRIMINAL REVISION NO. 1623 OF 1964 

It has been held by the courts below that plot no. 
769 of village Kharawan in district Varanasi, had con- 
tinued to remain in possession of Rampat (complain- 
ant) during the years 1367 and 1368 F., that Rampat 
had become its bhumidhar in the year 1949 and that 
his brother Sheojog had nothing to do with tire said plot 
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and was not in possession of it during the years 1367 
and 1368 F. but the Lekhpal had wrongly shown Sheo- 
SiTA Ram possession thereof during those years. It 

was ala> held that the aforesaid WTong entries facilitat- 
s. D. Khare, ed Chandrabhushan, son of Sheojog, to file copies of 
those documents in a criminal case in support of the 


1967 


V, 

Staib 


prosecution case. 


V 


The defence of the present applicant was that it wras 
during the course of partal that he had came to know 
that Sheojog ivas in possession over the disputed plot 
during the years 1367 and 1368 F. and for that reason 
he had made those entries in the Khasra in the due dis- 
charge of his duties. 


Chandrabhushan was also prosecuted but was acquit- 
ted as the prosecution could not establish its case against 
him beyond reasonable doubt. The applicant who 
was the Lekhpal was, however, convicted and sentenc- 
ed because the evidence led in the case revealed that 
Rampat, and not Sheojog, was in possession of the dis- 
puted plot during the relevant years. It ivas also held 
that the Lekhpal had neither prepared a list in Form 
PA- 10 nor sent its copy to the village Sabhapati nor did 
he issue its extracts to the complainant. It was further 
held that he had failed to comply with the provisions 
of paras. A-80 and A-Sl of the Land Records Manual. 

It w^as on the basis of the above findings that it was 
held by the court that the charge under s. 218, 1. P. C. 
was made out against the applicant. There was no 
direct evidence in support of the prosecution case to 
prove that the applicant acted dishonestly. 

The main question to be considered by the courts 
below was whether the applicant had acted dishonest- 
ly. There is nothing on the record to show that the 
applicant, who was the Lekhpal, did not make any 
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partal. In case it had been represented to the Lekh- 
pal (applicant) at tlie time of the partal that Sheojog, 
and not his brother, was in actual physical possession of 
the disputed plot during the years 1367 and 1368 F. 

"I t t ^ . 


V. 

Staot 


and he had made the entries in the Khasra on the basis s. D. Khare, 
of that partal it could not be inferred from his act in 


making those entries that he had acted dishonestly in 
order to cause wrongful gain to one party and wrong- 
ful loss to the other. The Lekhpal was not required 
to make a very detailed enquiry on the point of posses- 
sion. There was already dispute between the two 
brothers regarding the possession of the said plot and 
so it could have been represented to him at the time of 
the partal that during the years in question Sheojog, 
and not Rampat, had been in possession of the disputed 
plot. A lery heavy burden, therefore, lay on the prose- 
cution to establish that the Lekhpal had acted dishonest- 
ly when he made the impugned entries in the Khasra for 
1367 and 1.368 F. In our opinion the circumstantial 
evidence available in the case does not satisfactorily dis- 
charge that burden. 


Fhe facts that the statement in Form PA-10 was not 
prepared, that the provisions of paras. A-80 and A-81 
of the Land Records Manual were not complied with, 
that copies of Form PA- 10 were not sent to the village 
Sabhapati and its extracts were not sent to the comp- 
lainant can well establish the negligence of the Lekh- 
pal, but it is difficult to draw from such acts the in- 
ference that he also acted dishonestly. Strong suspi- 
cion might arise against the Lekhpal (applicant). But 
suspicion, howsoever strong, cannot take the place of 
legal proof. 


In our opinion the circumstances relied upon by 
the prosecution do not lead to one and the only con- 
clusion in the case, that is, that the applicant had act* 
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cd dishonestly with the intention of causing wrongful 
gain to one party and wrongful loss to the other. 

In oar opinion the applicant is entitled to the bene- 
hl of doubt and acquittal. 

CPJMINAL REVISION NO. S6 OF 1965 

I ce courts below have on good evidence arrived at 
the following conclusion. The applicant was the 
larnbardfir ol village Sanehua, district Ghazipur, in the 
Fasli year 1.370. Prior to the abolition of zamindari 
Theguni and Ganesh w’ere the tenants of plots nos. 
2378, 2380 and 2381 situate in that village. They 
h.ad, however, been dispossessed by the zamindars, 
namely, Bechan Rai (complainant) and others some- 
time in the year 1355 F. and the zamindars had conti- 
nued to remain in possession of those plots till after 
the year 1370 F. The tenants had filed an application 
in the court of the Sub-Divisional Magistrate on Sep- 
tember 29. 1961 alleging that they tv’ere in actual pos- 
session of the aforesaid plots. A mutation case was 
started on the basis of that application and the Kanun- 
go. who was required to submit a report did not sup- 
port the case of Theguni and Ganesh. Two years 
later, i.e . on June 16, 1963 the tenants pr^’sented an 
applicJtkn for withdrawal of the mutation case on the 
ground that their names had already been entered in 
the Khasra against the plots in dispute. Bachan Rai 
liad obtained a copy of the Khasra entry for 1370 F. 
from the Lekhpal on February 1, 1963 and it did not 
. support the case of the tenants. He again obtained a 
copy of the same document on June 17, 1963 and found 
that the words sirf kharif had been added sometime after 
February 17, 1963 to show that the zamindars were not 
in possession of the plots after Kharif 1370 F. and that 
the Lekhpal claimed to have made the par tal on Feb- 
ruary 1, 1963. 
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1 he courts below also arrived at the finding that it 
was not satisfactorily established that any partal had 
been made by the Lekhpal on February 1, 1963. There 
is no reliable evidence in support of this finding which 
is based on surmises only. The burden of proof lay 
heavily on the prosecution to establish that the official 
act of partal about which a mention was made in the 
diary of the Lekhpal and the entry had been witness- 
ed by twTO witnesses had not been performed. The 
defence had led oral evidence to show" that the partal 
had in fact been made on February 1, 1963. The 
courts below" did not consider that evidence to be re- 
liable mainly on the ground that the witnesses who 
signed the entry- regarding the partal had not been 
examined by the defence. The Lekhpal was expect- 
ed to make a partal and, in our opinion, after some 
evidence had been led in support of the partal having 
been made, a heavy burden lay" on the prosecution to 
prove that the partal had in fact not been made. The 
w'itnesses wffio had attested the partal entry should, there- 
fore, have been called by the prosecution, and not by the. 
defence, to establish one of the follow"ing facts: 

(a) Either they had not in fact signed the partal 
entry, 

or 

(b) they had reasons to falsely attest the partal 
entry although the partal had not in fact been made. 

The courts below have misguided themselves by lay- 
ing undue emphasis on the, fact as to wffiich party" was 
in actual ]x>ssession of the disputed plots in Rabi 1370 
F. The main point to be considered was whether 
circumstances existed in w’hich the I^ekhpal could af 
the time of the. partal be made to believe that the 
tenants, and not the zamindars, were in possession of 

60— -ID 
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the disputed plots in Rabi 1370 F. There was dis- 
pute between the tenants and the zamindars regarding 
ihe }X)ssession of those plots. In the circumstances tbe 
probability that at the time of the partal, it was repre- 
sented to the Lekhpal that the tenants ts^ere in poss-s- 
Mon of those plots in Rabi 1370 F. cannot be exclud- 
ed. The tenants produced a good deal of oral and 
documentary evidence in support of their case on the 
point of possession. That evidence cannot be consi- 
dered to be satisfactory in comparison rvith the evid- 
ence led by the complainant on the point. How- 
ever, the fact remains that the Lekhpal, who was not 
expected to examine the entire evidence of both the 
paities on the question of possession at the time of 
making the partal, qould well have been misinformed. 

The mere fact that no entry of the words “sirf kharif” 
\ras made m the copy issued on Februarv 17, 1Q63 can 
be no proof of the fact that till that date the Lekhpal 
had not made the partal. It appears from the evidence 
on the record that the Lekhpal was in the habit of 
making belated entries in the Khasra. The probabi- 
lity could not, therefore, be ruled out that on the 
basis of the partal, dated Februarv 1, 1963 the Lekh- 
pal made entries in the Khasra sometime after Feb- 
luan I/, 1963. That may account for the difference 
•etween the two copies, both issued by the same Lekh- 

h’i 96V°" on June 

Again, the facts that the Lekhpal (applicant) did not 
prepare statements in Form PA-lfl and made an en- 
which was not quite in conformitv ivith the pro- 
visions of the Land Records Manual might raise some 
suspicion against the applicant. But suspicion, how- 
^ever strong, cannot take the place of legal proof. 
Negligence the performance of duty cannot be 
construed to be due to dishonest motive only. 


«. 
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There is no direct evidence in support of the prose- 
ciition case. The circumstantial evidence is wholly 
insufficient to bring home the charge under s. 218, I. 

P. G. to the applicant, who is entitled to benefit of — ^ — 
doubt and acquittal. s. D-Khaic, 

Both the revision applications are allowed and the 
conviction and sentence of the applicants under s. 218, 

I. P. C. are set aside. They are on bail, and need not 
■surrender. Their bail bonds are discharged. The 
fine, if already paid, shall be refunded to them. 

Revision applications alloived. 
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CRIMINAL REFERENCE 


Before Mr. Justice S. D. Khare and Mr. Justice Yasoda- 

nandan 

SUBHWANTI ••• Applicant 

V. 

STATE • Opposite-party. 

Code of Criminal Procednife, {Act V of) 1898, si. 488, 438 and 
4S9— Order in proceedings for maintenance — Whether sub- 
ject to revisional power of the High Court. 

An order in proceedings for maintenance under s. 488 of the 
Code of. Criminal Procedure is subject to the revisional power 
of the High Court under s. 439 of the Code. The doubt on 
the point has now been set at rest by the amendment in s. 438 
made by Act No. 39 of 1956. 

Criminal Reference No. 157 of 1965 against the order 
of Om Prakash Mehrotra, Temporary Civil and Sessions 
Judge, Varanasi, on 2nd March, 1965 in Criminal Revi- 
sion No. 11 of 1965. 

C. S. Saran for the Applicant. 

J. N. Tewari and M. K. Shukla, for the Opposite- 
party. 

The following judgment of the Court was delivered 
by— 

S. D. Khare, J.: — ^This is a reference made by the 
Temporary' Sessions Judge, Varanasi, recommending 
that the order passed by the Magistrate on January 4, 
1965 dismissing an application under s. 488, Cr. P. C. 
be set aside and the case be sent back to the Magistrate 
for disposal in accordance with law. A learned single 
Judge of this Court, while admitting the reference, ex- 
pres,sed the view that it M'as not at all clear whether the 
revisional jurisdiction of the High Court under s. 439, 


ft 
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Cr. P. C. could be exercised to correct an error in the 1067 

order passed under s. 488, Cr. P. C. However, inas- 

much as such a revision application had been entertain- 

ed in the case of Shatnsher Khan v. Sm. Siddiqunnisa (1) ^ 

he admitted the reference but directed that the papers j. ’ 

be laid before the Hon’ble the Chief Justice for getting 

the matter decided by a Division Bench of this Court. 

That is how the case has come before us. 

The undisputed facts of the case leading to this re- 
ference, briefly stated, are that Sm. Shubwanti applicant 
was the legally wedded wife of Dhanni Ram, opposite- 
party. About twelve years before the date of the appli- 
cation under s. 488, Cr. P. C. a daughter was born to 
the applicant and she was alive on the date of the appli- 
cation. The applicant claimed a monthly allowance of 
Rs.50 for herself and her minor daughter. The plea 
taken up by Dhanni Ram opposite-party was that about 
twelve years prior to the date of the application and soon 
after the daughter w'as born the Panches with the con- 
sent of both the parties had effected a divorce between 
them and as such customary divorce w^as recognised in 
their community they had nothing to do with each other 
from the date of the divorce and had been keeping sepa- 
rate from each other with mutual consent. The appli- 
cant had filed tw-o documents, to wit (1) certified copy 
of the kiitumb register for the year 1960 to show^ that 
she and her daughter had been living with her husband 
in the same house till the year 1960, and (2) 
certified copy of the complaint dated 5 th August, 

1 964, filed by one Ram Briksh against Dhanni 
opposite-party under s. 494/498, I. P. C. in respect of 
Sm. Muneshw’ari w'hom the opposite-party claim- 
ed to have married 12 years ago immediately after hav- 
ing divorced the applicant. The purpose of filing these 
(1) A.I.R. 1958 All. 730. 
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documents obviously was that the case taken up by the 
suBHw.wxi opposite-party was not true. The Magistrate, while 
siAiE considering the effect of the entries made in the kutumb 

. D. register observed that the same indicated that “Smt. 

Shubwanti lived in the house of Dhanni Ram the oppo- 
site-party with her daughter.” However, he did not 
consider the effect of that finding during the course of 
the order which he passed at the time of rejecting the 
application of Shubwanti and her daughter for mainten- 
ance allowance under s. 488, Cr. P. C. He also did not 
consider the effect of another document filed by the ap- 
plicant, that is to say, the copy of the complaint referred 
to above. 



In view of W’hat has been stated above, the learned 
Additional Sessions Judge has observed that there are 
two serious infirmities in the order passed by the Magis- 
trate. The first infirmity is that he did not consider 
the question of the right of the daughter of the appli- 
cant to get any maintenance allowance. Even if the 
wife was divorced according to the custom prevalent in 
the society, the right of the daughter to get maintenance 
allowance tvas not negatived by the order passed by the 
Magistrate. However, no maintenance allowance was 
allowed to her. The second infirmity pointed out "was 
that the Magistrate has failed to consider the effect of 
the two documents to wit, the copy of the kutumb regis- 
ter for the year 1960, and the certified copy of the com- 
plaint under s. 494/498, I. P. C. made on 5th August, 
1964. The effect of these documents could be to de- 
molish the merits of the case of the opposite-party. 

The grounds for accepting the revision as mentioned 
in the reference order are, therefore, fairly good and 
strong. The only question that has to be considered is 
whether the High Court can exercise its revisional 
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powers under s. 439, Cr. P. C. in respect of an order 
passed under s. 488, Cr. P. C. 

Sub-s. (1) of s. 438 and sul>s. (i) of s. 439, Cr. P. C. 
read as follows; 

438(1) “The Sessions Judge or District Magis- 
trate may, if he thinks fit, on e.Kamining under s. 
135 or otherwise the record of any proceeding, re- 
port for the orders of the High Court the result of 
such examination, and, when such report contains 
a recommendation that a sentence or an order be 
reversed or altered, may order that the execution of 
such sentence or order be suspended, and, if the 
accused is in confinement, that he be released on 
bail or on his own bond." 

439(1) “In the case of any proceeding the record 
of which has been called for by itself or which has 
been reported for orders, or which otherwise comes 
to its knowledge, the High Court may, in its dis- 
cretion, exercise any of the powers conferred on a 
Court of appeal by ss. 423, 426, 427 and 428 or on 
a Court by s. 338, and may enhance the sentence; 
and, W'hen the Judges composing the Court of re- 
vision are equally divided in opinion, the case shall 
be disposed of in the manner provided by s. 429.” 

The words “or an order” and “or order” occurring 
in s. 438(1), Cr. P. C. tvere incorporated by the Amend- 
ing Act 39 of 1956. Prior to the Amending Act 39 of 
1956 there could have been soiue doubt whether or not 
m order under s. 488, Cr. P. C. can be revised or can 
be interfered with by the High Court in its revisional 
powers under s. 439, Cr. P. C. However, after the addi- 
;ion of !he word “order” in sub-s. (1) of s. 438, Cr. P. C. 
that doubt has been set at rest. It is now clear that after 
ihe Amending Act 39 of 1956 an order pas.sed under s. 
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196^ 488, Cr. P. C. can be questioned in revision before the 

High Court in the exercise of its revisional powers under 
439, Cr. P. C. 

s. D- It is unnecessary to refer to the case-law prior to the 
vcar 1956. All the cases decided after the year 1956 are 
consistent on the point that the revisional power under 
s. 439, Cr. P. C. can be exercised by the High Court in 
the case of an application under s. 488, Cr. P. C. • All 
that has been said is that such power should be rarely 
exercised. It has been held that the High Court would 
interfere when the lower court has not exercised its dis- 
cretion judicially, vide Bhaskaran v. KunUipennu (1) 
and Wudali Gangamma v. Wudali Suhharayudu (2). It 
v/as held in the case of Tejabai v. Shankerrao (3) that so 
long as the proceedings of the Magistrate are in order 
and so long as he has estimated the evidence his decision 
should not be disturbed even if the revisional Court 
could have come to another conclusion on the evidence. 

These are, however, matters which concern the extent 
to which, and the proper cases in which, the revisional 
powers should be exercised. There is no difference of 
opinion whatsoever on the point that the revisional juris- 
diction under s. 439, Cr. P. C. can be exercised by the 
High Court against an order passed in proceedings 
under s. 488. Cr. P^.C. 

In the result we afccept the reference and direct that 
tlie order of the Magistrate dated Januan^ 4, 1965 be 
set aside and the case be sent back for disposal in ac- 
cordance with law”. 

Before parting with this case we might mention that 
an affidavit was filed today on behalf of the opposite- 
party to indicate that the daughter of the applicant has 

A.I.R 1960 Kereta, 110. til A.I.R. 1961 A P. .110. 

' (8) A.I.R. 1966 Rom. 48. 
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been married in the year 1965. The learned counsel 

for the applicant says that he has not been able to veri- 

£y whether the facts contained in the amaavit are true v. 

or false. This matter can be raised by both the parties .5^ 

in the court of the Magistrate. Kh-fr'p^i. ■ ^ 
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Chief Inspector of Stamps v. Juspal Singh (1) dissented from, 1967 

Nemi Chand v. The Edward Mills Co. Ltdi. (2) followed. 

V. 

Case-law discussed. Saglv 

Cha-ND 

First Appeal No. 301 of 1959 connected %vith First 
Appeal No. 302 of 1959 against the decree of Ram 
Behari Lai, Civil Judge, Farrukhabad, in Suit No. 3 of 
1957 decided on 30th November, 1957. 


K. C. Saxena and S. C., for the Appellants. 

Radha Krishna, for the Respondent. 

G.'V.XGE.smv.A.R Pras.\d, J.: — The matters which ha^e 
been referred to this Full Bench relate to court-fee. 


Sagun Chandra and Smt. Rajeshwar Devi, plaintiffs- 
respondents in First Appeal no. 301 of 1959, filed suit 
no. 3 of 1957 in the court of the Civil Judge, Farrukh- 
abad, for a declaration that a sale-deed, dated, 16th Oc- 
tober, 1952 was unauthorised, void, illegal and ineffec- 
tive against the plaintiffs, and it did not bind them or 
affect their one-third share in the property purporting to 
have been sold under it. Smt. Ram Piari, plaintiff-res- 
pondent in First Appeal no. 302 of 1959, filed in the same 
court Suit no. 48 of 1956 for a similar declaration in her 
owm favour in respect of the same sale-deed. A court-fee 
of Rs. 18-12-0, as a fixed court-fee for a suit to obtain a 
declaratory' decree, w'as paid on the plaint in both the 
suits. The Inspector of Stamps raised an objection that 
additional court-fee w'as payable on the plaint in the two 
suits as the reliefs claimed therein were covered by s. 7 
(iv-A) (U. P.) of the Court Fees Act. Kunj Behari Lai, 

(1) A.I.R. 1936 All. 169. (2) A.I.R. 19.5.3 S. C. 28. 
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who is the vendee under the sale-deed and who was the 
main contesting defendant in the suits, also took an 
objection that the court-fee paid on the plaints was in- 
sufEcient. The learned Civil Judge framed an issue 
on the question of court-fee and gave a finding thereon 
on 6th September, 1957. He held that s. 7(iv-A) 
(U. P.) of the Court Fees Act has no application as a 
sale-deed is not an instrument securing property, and 
that the suits fall under Art. 17(iii) of Sch. II of the 
Court Fees Act. His finding, accordingly, was that the 
court-fee paid on the plaint in the two suits w^as suffi- 
cient. On the same date the learned Judge passed an 
order that, for the reasons given in the finding recorded 
by him, the report of the Inspector of Stamps was not 
correct, and directed that information of the order be 
given to him. No application for revision of this order 
was filed under s. 6-B of the Court Fees Act. Both the 
suits were decred_. Kunj Behari Lai thereupon filed 
these appeals, paying the same rourt-fee on the memo- 
randum of appeal as had been paid on the plaint After 
examining the record, the Stamp Reporter of this Court 
reported that the suits giving rise to these appeals real- 
Iv fall within the purvnew of cl. (2) of s. 7(iv-A) (U. P.) 
o t e Court Fees Act, and there was, accordingly, a 
deEaency of fcJ61-12.0 in court-fee on the ^int 
nd a similar deficiency on the memorandum of appeal 

rlZ “ “Ejection t^the 

r"^ eventually came up before a 

arned Judge of this Court. The learned Judge found 

*voltd'’?r of authorities on the questions 

r rT P'P”'* Se laid before 

a-nch r u constituting a larger 

Bench for decidmg them. The matter wem before a 

iMsion Bench, but the Bench thought that the ques- 

“eTharbe f Sow 

the} have been referred to this Bench. 
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The questions that arise for consideration may be 
formulated thus: 

(1) Whether the suits giving rise to these appeals 
fall under s. 7(iv-A) (U. P.) or under Art. 17(iii) of 
Sch. II of the Court Fees Act? 

(2) Whether the decision or order of the Civil 
Judge dated 6th September, 1957 relating to the 
court-fee payable in the suits has become final? 
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(3) Whether an order directing the plaintiffs-res- 
pondents to make good the deficiency' in court-fee on 
the plaint in the two suits can be made by this Court 
in the appeals arising out of them and w’hat would 
be the result if the deficiency' is not made good? 


(Question 1 — S. 7(iv-A) applies to suits for or involv- 
ing cancellation of or adjudging void or voidable a de- 
cree for money or other property having a market-value, 
or an instrument securing money or other property 
having such value. A sale-deed cannot appropriately 
be described as ‘an instrument securing money’. Money 
is certainly paid or promised in exchange for transfer 
of ownership effected by a sale-deed, but securing 
money is not the object of a sale-deed and it does not 
constitute its essence. What has to be seen, therefore, 
is whether a sale-deed is an instrument securing ‘other 
property having such value.’ The Civil Judge, relying 
on Chief Inspector of Stamps v. Jashpal Singh (1), held 
that a sale-deed is not an instrument securing property. 
In that case a learned single Judge of this Court has 
observed : 


“The expression ‘an instrument securing money’ 
obviously means a document creating a charge or 
hypothecation bond or a mortgage-deed or any other 
document intended to assure payment of money. 

(1) A.I.R. 1956 All. 168. 
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“f™"' ““ring other pro- 
t; ■~ir, « unless the context does not oer- 

^■''la“ It' a similar meaning. A deed of sale harfly 

sagln- f property. It conveys the property and trans- 
ters the title of the property to the transferee.” 

mTd,’’].” from^ what has been quoted above nothing: else 

•as been said by the learned Judge in support of the 
view taken by him. There is also no reference to the 
authorities bearing on the point. Indeed, it has been 
noted in the judgment that the learned counsel for the 
. tate was not able to cite any authority to support the 
contention that a sale-deed was a document Lcuring 
pi operty within the meaning of s. 7(iv-A). It would 

appear that there were weighty authorities in Support of 
the contention. FI ox tor 

In Kumar v. Damoclar Das (1) a Division Bench 
of this Court had to determine the court-fee payable by 
the plaintiffs-appellants in a suit filed by them\gainst 
heir father for partition of certain joint family pfoper- 
■tes^ The properties included two items which had al- 
tcad> been sold by the father to certain persons and 
the \endees were also parties to the suit. It was said 
in the plaint that the two items sold to the vendees were 
vorth Rs.l,o0,000 but the father of the plaintiffs-appel 
lants had sold them for Rs.82,000 only, that the ^sale 
deeds were not executed for legal necessity, and tha 
diey were not binding on the plaintiffs’-Lppenats 
The ttial court had treated the plaint as invoWng cam 
cellat on of the sale-deeds and demanded court-teTn 
one-fifth of the valuation of the subject-matter. The 
Bench upheld the order of the trial court and obsened: 

I , option Am as this case re- 
lates to sale-deeds, we have to look to the value of 

(1) ■•^.r.R. 1949 All. 535. 
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the property in respect of wliich the sctlcs were ^ ^ 
effected. That value, according to the plainiffs- klnj 
appellants theinsehes, was Rs. 1,50,000 at least at ' 5 '.'' 
the time of the sale-deeds. The lower court was, 
therefore, right in demanding court-fee on the sum - — p" 

of Rs.30,000, that is, on one-fifth of the total value i*iaN;u!. I 
which was Rs. 1,50,000.” 


1 he Bench referred, in support of its view, to Jonnuva- 
mm Balireddi v. Khaiipiilal Sab ( 1 ) and Kolachala 
Kiitiirnba Sastri v. Lakkaraju Bala Tripura Sttnda- 
rarnnia (2) in both of which the Madras High Court 
had to deal with a somewhat similar provision introduc- 
ed into the Court Fees Act by a Madras Act. In the 
latter case the point whether a sale -deed is an instrument 
securing property does not appear to ha\e been disput- 
ed but the Full Bench which decided the case accepted 
the view taken in the former case tvhere the point was 
specifically raised and considered. The learned Judge 
who decided the former case held that a mortgage-deed 
is a ‘document securing money’ and a sale-deed is a 
‘document securing other property’, and referred to 
the observations made by him in an earlier decision, 
Doria Sioami v. Rangavelii, (3). These observations 
may well be quoted here : 


‘‘The words ‘securing money’ or ‘other property’ 
are not happy; but the cjuestion is; Is this or not a 
suit for cancellation of a document securing pro- 
perty ha\’ing money x'alue? I think it clearlv is. I 
have no doubt that the release-deed in question is a 
document securing property; in other words, by that 
document, the property covered by it is made se- 
cure to the defendants. Can there be anv doubt that 
a .sale-deed comes within the terms of this section? 
The present instrument does not materiallv differ 


(1) A.i.R. M-td. A.I.R. Mad, lG-2 (F.B.). 

(S) A.I.R. 1920 Mad. oas. 
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from a sale-deed. By that, the rights of the plain- 
tiffs in the partnership and its property have been 
transferred for consideration to the defendants. The 
word ‘secure’ may mean according to the Oxford 
Dictionary, ‘to make the tenure of a property secure 
to a person’. I am, therefore, of the opinion that 
the proper section applicable is s. 7(iv-A).” 

In Sm. Kamala Devi v. Sunni Central Board of Waqfs, 
U. P., Lucknow (1) the question whether a waqfnama 
is an instrument securing property came up for decision 
before a Division Bench of this Court. The learned 
Judges constituting the Bench were not agreed in one 
particular which is not relevant for the purpose of the 
present case, but they agi'eed in holding that a ivaqf- 
nama which operates as an extinguishment of the right 
of the executant in a property and conveys it to the donee 
is an instrument securing property within the meaning 
of s. 7(iv-A). 

None of the abovementioned cases was, however, 
brought to the notice of the court in Chief Inspector of 
Stamps V. Jashpal Singh (2). In a subsequently decided 
case also a Division Bench of this Court dealt wdth the 
meaning of the expression ‘securing property’. The 
question in that case was whether a will is, after the 
death of the testator, an instrument securing property 
within the meaning of s. 7(iv-A). The Bench held that , 
it was such an instrument and observed: 

“The verb ‘to secure’ has a tvide meaning and 
we think that the definition most appropriate in the 
present context is to make secure or certain (Mur- 
ray) or to make safe (Oxford).’’ Udai Pratap Gir 
V. Shanta Devi (3). 

Except for Chief Inspector of Stamps v. Jashpal 
Singh (2) I do not find any case in which it has been 

(1) A.I.R. 1949 All. 63. (21 A.l.R. 1960 All. 168. 

(.S) A.l.R. 19.16 All. 492. 
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1967 securing property’ because it conveys piopeit} and tiaus- 
fers the title o£ the property to the transferee. I may. 
t-Aii with great respect to the learned Judge, say that rvhat 
Sagun has been regarded by him as taking away from a sale- 
deed the character of an instrument securing property 
Gsns^«hwar imparting to it that character in the high- 

est degree. A sale-deed assures in the most effective 
manner the divesting of the title of the transferor in a 
property and the vesting of that title in the transfer ee, 
and w-here the sale of a property can take place onh by 
means of a deed it is the sale-deed alone that assures 
the extinction of the transferror s interest and the ac- 
quisition of that interest by the transferee. In my opi- 
nion, therefore, a sale-deed is *an instrument securing 
property’ wdthin the meaning of s. 7(iv-A) of the Court 
Fees Act. 

The next thing to be seen is whether the suits fall 
within any of the categories mentioned in the first por- 
tion of s. 7(iv-A). In what circumstances a suit has to 
be regarded as one for cancellation of an instrument 
and in what others as one for merely obtaining a decla- 
ratory decree has been a matter on W'hich there has been 
• considerable divergence of views in the decided cases. 

The divergence has, however, lost its significance in the 
State of U. P., in view of s. 7(iv-A') introduced into the 
Court Fees Act by U. P. Act XIX of 1938. The section 
has a very wide compass. It covers not merely suits for 
cancellation of instruments described therein but also 
for adjiudging them void or voidable, and it goes far- 
ther and embraces not only suits for cancellation of such 
instruments or adjudging them void or voidable but al- 
so suits involving such cancellation or adjudging. On 
the scope of the first portion of the section, therefore, it 
is not necessary to refer to authorities. I may, how^ever,. 
mention a Division Bench case of this Court, Mst Jilebm 
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the propertv trom her husband under a will. The 
plaintirt, in his plaint, had made no reference whatso- 
ever to the will and had completely ignored it. After 
the hling of the written statement by the defendants, 
however the plaintiff denied the genuineness of the will 
alleging that it was a forgery but he took no other plea 
in respect of it. The suit was dismissed by the trial 
court and the plaintiff then filed a first appeal m tins 
Court. The Chief Inspector of Stamps reported that 
since the appellant in effect wanted cancellation of the 
will on its being adjudged to be void or voidable in addi- 
tion to the relief of adjudging the deeds^ of sale and 
rt’dfjf void or voidable he should have paid additional 
court-fee for being relieved from the will in respect of 
the property involved in the suit. The Division Bench 
rejected the report ancl held that no additional couit- 
fee ivas recjuired. I have already noted that not only 
was there a total absence of any relief in respect of the 
will but there was also no reference to it in the plaint. 
The stand taken by the plaintiff in reply to the defence 
based upon the will could not be taken into account in 
determining the court-fee payable for the suit, but in 
his reply too he did not say that the will was void or 
voidable and repudiated the very existence of the will 
bv desnibing it as a forgery. The nature of the suit 
in that case was, therefore, essentially different from 
that of the suit in Rom Kumor v. Damodar Das (1), and 
it cannot be said that the decision in the former case is 
in any manner opposed to the decision in the latter. 

The reliefs claimed in the suits which have led up to 
these appeals make it clear that the suits are for adjudg- 
■ ing the sale-deed void or voidable. It is true that the 
relief claimed in Suit no. 48 of 19.56, unlike the relief 
claimed in Suit no. 3 of 1957, does not mention the 

fu A.i.R. iwa All. m. 
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word ‘void’ or ‘voidable’ in connection with the decla- 
ration sought. But the absence ol the w^ord ‘soid' or Ktuj^BKHVRt 
‘voidable’ in the relief is a matter of not much conse- 
quence in deciding whether a suit is for adjudging a 
deed void or voidable or involves such adjudging. In 
Suit no. 48 of 19.56 also the plaintiff has prayed for a de- 
claration that the sale-deed is ‘illegal, without authonp 
and not binding on the plaintiff or her one-third share. 

Evidently, that suit too. like Suit no. 3 of 19.5/, is tor 
adjudging the sale-deed void or voidable. Both the 
suits, therefore, fall scpiareh within the four corners o 
s. 7 (iv-Aj, and Art. I7(iii) of Sch. II which applies only 
to suits not otherwise provided for does not come into 


play. 

Question 2— The only provisions in the Court Fees 
Ac? which confer finality on decisions on matters affect- 
ino- the court-fee pavable on a document are s. 5 and s. 

12. S. 5 can have no application to the decision or 

order of the Civil Judge and it Fas, therefore, to be left 
out of consideration. S. 12 runs as follows. 


“(i) Every question relating to valuation for the 
purpose of determining the amount of any fee char- 
geable under this chapter on a plaint or memoran- 
dum of appeal shall be decided by the Court in 
which such plaint or memorandum, as the case may 
be. is filed, and such decision shall be final as bet- 
ween the parties to the suit. 


(ii) But whenever any such suit comes before a 
court of appeal, reference or revision, if such Court 
considers that the said question has been . 

decided to the detriment of the revenue, it shall le- 
quire the p'artv bv whom such fee has been paid to 
pay, within such time as may be fixed by it, so much 
additional fee as would have been payable had the 
question been rightly decided. If such additiona 
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fee IS not paid within the time fixed and the default- 
er mhe appellant, the appeal shall be dismissed, but 
f the defaulter is the respondent, the Court shall 

h-, 1 ^ uecision s. 12 attaches its fimlit.- 
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referi ine to thp rUr-' ■ i ' ^ '^^'fiere, after 

Stipre^e cL ? “ *= ”««■■■ the 
ho which it n, wf, 

fs <.-nh.eLt,:"tof,f4:- ;; by 
and simple and does not relate to P^»'e 

vhkh a certain suit falls This t ‘Category under 

Court settles finX th of the Supreme 

ntention ™ srt Itn.'T' i’ ' bowever, 

Court, c, C/„,™7S1 f Zr n“/p “2 
Kf'n aiori V. CJmmm, r„7« derided “ 
pth the view which received the I™rotT''t'r 

Supreme Court so far as s ]o ..X Wo^al of the 

therefore, is that neithe; ^ 

^an provide any finality to thX ^ 

Civil fudge on the J ?• ^ ^f^^^^on or order of the 

payable for the two suitf 'Se^ f^f^T X 
<^^hle the decision would bLe ^ 

fhe parties to the suit and sub-s ^r4"ofrh^ 
n ^o. =« ^ section would 

<'^),I 96 I A.L.|, SBL 2,956 A.L.J., 64 i. 
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have not only empowered this Court to direct payment 
o£ additional court-fee but made it obligatory to do so klujb^harj 
in case it considered the decision wrong. "• 


It is true that it was open to the Chief Inspectoi of 
Stamps to move this Court under s. ii-B foi ie\ision o 
the order passed bv the Ci^il Judge on the report of 
ihe Inspector of Stamps. But there is nothing m me 
section or in the Act to indicate diat it the Chief Inspec- 
tor of Stamps does not move for revision undei s. , 
the order in respect of uhich this could have been done 
becomes final and can no longei be cuiesaoi.c. r, 
turbed. The absence of anv provision auac.ring fmali.c 


r.AL 
V. 

i.u 


Gangcsilwat 
:i'*rasad. J- 


to the order becomes 


verv sianiftcanL when it is con- 


ert Ki.h the presence in .he Ac. rf finahtv con.ev^ 
.-inn provisions in ,«ard to cettain other matte.-. Jta 
ihebonclnsion seems ir.esis.ible that the order does no 
finallv decide the qr.es.ion of the categon' ... vnncl a 
particular suit falls and the basts or mode of comp... 
ing the court-fee payable in respect of it. 

In Official Receiver v. Aht/nind 

Bench of this Court held that there ,s "0*.ng in s - - 
to indicate that if the Chief Inspector of Stamps has not 
X am steps under s. fi.B the matter ~ 

Uer,. .B tv^ Be -ba.ed 

?'"“he:r it e rnes bifrsuch court a. a later 

Sion when the sun c ntberfcise e.g.. on 

Knt the Court, suo motn. or other .vise, 5, 

stage, p , cn. p Reporter, finds that a question 

,he «PO« cLrufee pavable on a plaint 

“ “ "f appeal has been trrongly deeded 

fl) A.I.R. 1919 All. S24. 
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^ to the detriment of the revenue there is no reason u-’n- 
n slioukl not be able to consider it afresh and direct that 

' memo or 

^ tmorandum of appeal be paid by the party from 

Gangirh;... clue. The decision in that case was' based 

entirely or, s. 12, but, in the light of what has been I d 

^oto„ by the Supreme Court in Akmi ChJd y r/ 

Cle!^ f ‘Ir * 

cm that It IS foi the court to tvhich a memorandnn 
<ippeal IS presented to decide lyhether or not th 
me™,-and™ is sufficiently stamped, irrespective of the 

dsirf" v- " ‘■''■“Poouve also of any de- 

dMon given or order passed by the trial court or a 

courTfeet T““ ‘ k,"T P™™™ “^er which 
couit-fee IS chargeable for the suit The fart th.t : 

open to the Chief InsDectn, .F . ^ ^ 

hr dm Svi“ X o’®y ■' h- 

payable in respect of the suits 'out'of™'lr"n f 

bc’cZ’eSn™!^'' s"4" htl 

ment of addhio^l^cMr^oif'hh”" “ P“P' 

appeal on the ground that court-fee h\“,ableT‘’“u 
different from the basis on which T 

r'X dXd pa-X idT? '"f 

( 1 ) A.I.R. igsg s_c. 28. 
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power may be exercisable it must have a clear statu- isrt 

/9 c i regarded as giving that power. Sub-s. 

(^) of that section, howei er, applies onlv when the ques- 
tion referred to in sub-s. (1, has been wronglv decided. ~ 

NemicZZTr^ r, ^^e Supreme Court decision in p^Sd.’T' 
^etm Chmdv. The Edward Mills Co. Ltd. (2), sub-s. f l) 

IS limited m its application to cases ivhcre onlv the ques- 

s T ‘”“1 ^'"mple has been decided. 

si*b-s. r2) cannot give the aforesaid power. Reallv, that 
such a power has been conferred bv s. 28 of the Court 
Fees Act The section runs as follows: 

^ “No document which ought to bear stamp „nder 
tois Act snail be of anv validitv, unless and until it 
IS properly stamped. 

But, if anv such document is through mistake or 
inadvertence recened. filed or used in any Court or 
office without being properly stamped, the presiding 
Judge or the head of the Office, as the case may be 
or, in the case of a High Court, any Judge of such 
Court, may, if he thinks fit, order that such docu- 
ment being stamped as he mav direct: and, on such 
document being stamped accordingly, the same and 
T relative thereto shall be as valid as 

It It had been properly stamped in the first instance.” 

Broadly speaking ss. 4 and 6 of the Act provide that 
no document of any of the kinds specified in the First or 
Second Schedule of the Act shall be filed, exhibited or 
recorded m or shall be received or furnished bv the 
court or the office respectively mentioned in the afore- 
said sections unless the proper court-fee has been paid 
on such document. S. 28 lays down that unle.ss and un- 
til a document bears the proper court-fee stamp it shall 


( 1 ) A.I.R. 1949 All. 324. 


(2) A.I.R. 1953 S.C. 28. 
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not be of any validity. The combined effect of these 
sections, therefore, is that a plaint which is not proper- 
ly stamped cannot be filed or received, and even if such 
a plaint is filed and received it will remain invalid un- 
less and until it is properly stamped. The validity of 
the plaint has to be determined even in appeal, whether 
the suit instituted by means of such a, plaint has been 
decreed or dismissed. If the suit has been decreed, the 
court seized of the suit in appeal is to see whether it 
could have been decreed, and if the suit has been dis- 
missed the court is to see whether it can be decreed in 
appeal. In either case the validity of the plaint which 
is the very foundation of the suit has to be examined. 
The fact that the plaint was held to be a valid document 
by the court receiving it neither precludes the court of 
appeal from judging its validity nor absolves it from 
the duty of doing so. If the court of appeal finds that 
the plaint is invalid by reason of not being properly 
stamped it has to ignore the plaint altogether unless and 
until it is properly stamped. 

The second paragraph of s. 28 allows the invalidity 
of a document to be cured and invests the court with the 
power of directing the person concerned to make good 
the deficiency in court-fee which creates the invalidity. 
According to the provisions of the paragraph the docu- 
ment and every proceeding taken thereon shall stand 
validated if the deficiency is made good. The result 
that M'ould follow if the direction of the court in regard 
to a document is not complied with is not*indicated in 
that paragraph but the reason therefor is evident. The 
document will remain invalid under the first paragraph 
of the section unless the invalidity gets removed under 
the second paragraph. In the case of a plaint, therefore, 
if the direction given by the Court under the second 
paragraph is not complied with the invalidity of the 
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from ronsequences as may follow 

fiom the plaint being invalid will ensue. ^ 

i-al V. L. Guv Dial Prasad {]) s. 28 has 

-ect that an appellate court has power under the se- 

courtfcr^^^^t defuiencv in L 

ou -fee may be made good if a document is to be ‘used’ 

-in the_ appellate court, but not otherwise. Ti.e docu- 

cmain'Tf i ^ statement filed bv 

cer an, defendants which required court-fee because of 

a claim made in it. In mv opinion, the nower of ' an 
j pcllate court to direct payment of court-fee on a docii- 
laent is iwit dcpcnoant upon, ndiether the documr-n- rnav 
«->e or IS intended to be ‘used’ in the anpeal. The second 
paragraph of s. 28 doers not speak of htture rue !mt of 
a,se alreadv made in the s>a.st. The power to ilemand 
pavment o the defidency in court-fee Uses if the docn- 
i ient has been used’ or cse„ received or filed although 
I IS not intended to be used in appeal. Of course, the 
power IS only a curatis'e potver and the failure to pav 
up the aefiaency would only result in the document 
remaining invalicl. With great respect to the learned 
Judges who decided the above case. I am unable to subs- 
cribe to the proposition that if the document is nor to 
be used m appeal, the court of appeal cannot make a 
cirection under the second paragraph of s. 28. How- 
ever. in the appeals before us there can be no doubt that 
the invalidity of the plaints filed, received and used in 
the court below if not cured, may de.stroy the s erv basis 
en which the decrees under appeal were passed, and its 

irse at the hearing of the appeal cannot be clisnciwed 
With. ’ 

In C/iedi Lai v. Kiralh Chand (2). which is a Full 
Bench decision of this Court, all the four learned Judg- 
es composing the Bench agreed in holding that under 

n) 19.56 A.L.J. 641. ( 2 i ( ) i.i .r. a .vn. r>g2 (F.B.). 


Behaki 

I.AL' 
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1967 s. 28 of the Court Fees Act this Court has the power to 
Kunj Behari direct the deficiency in court-fee on a plaint to be made 
good. Spankie, J. who delivered a separate and detail- 
chSd judgment referred to both paragiapns or s. 28 and 
— — then observed: 

fsangeshwar 

Prasad, .f provides that no document which ought to 

bear a stamp under the Act shall be of any validity, 
until it has been properly stamped. The section 
deals with the case in which a document through 
mistake or inadvertence has been received, filed or ^ 
used in any Court, without being properly stamped. . 
Such a document may be returned at the outset by 
the presiding Judge of the Court in which it has 
been so received or filed or used, or if the document 
has been received, filed or used in a High Court, 
any Judge of that Court, may', if he thinks fit, order 
that such document may be stamped as he may di- 
rect. But the section does not say that the High 
Court Judges can interfere only when this docu- 
ment has actually been filed in his Court. If the 
document has been used in the High Court, and the 
original mistake or inadvertence which permitted 
its reception in a lower Court, without being pro- 
perly stamped, comes to light in the High Court, 
any judge of that Court may direct that it should be 
properly stamped, always having regard to the feet 
that it must be a document chargeable under the 
Court Fees Act. This construction appears to be 
quite reasonable and consistent vvdth the concluding 
provision of the section, ‘and on such document be- 
ing sfemped accordingly- the same and every pro- 
ceeding relative thereto shall be as valid as if it had 
been properly stamped in the first instance . 

It is true that in that case the plaintiff w^s the appellant 

but that does not make any difference in the principle. 
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Both on the wording o£ s. 28 and on the authont) o£ 

the abovementioned Full Bench decision it must be held 
that this Court has the power to direct payment by the 
respective plaintiffs of the two suits of the dehciency in 
Gourt-fee on the plaints filed by them. 


< ! 




Can?2;eshwar 

In R«m Katori v. Cha.mm Ut . 1; s. 28 also came up '"«•> '■ 
for consideration and the learned Judges constituting 
the Bench which decided that case, after refen mg to tie 

section said; 




“The plaint in the present case has not been re- 
ceived, filed or used in the High Court It was fi - 
ed and received only in the trial Court. Nor is theic 
anything to show that a mistake or inacKertence was 
committed in the plaint being filed, received oi use 
even in the trial Court. Here the trial Court deli- 
berately held that the court-fee paid was sufficient. 
The second part of the section cannot therefore 
apply and even under that part we cannot direct that 
the plaint should be properly stamped. 

With great respect, I am not able to ^ 

above observation. It has to be noticed that the para 
graph speaks both of mistake and inadvertence, and Aat 

it does not limit either mistake or ^ ; 

take or inadvertence of any of the part.es to the stm 
but includes mistake or inadvenence of 
avell. Even if the use or .ecept.on of an ’> 

stamped document bv a court has not 
advertence and the docunient has been used 
after deliberation the use or reception .s " 

mistake’ The court using or receiving the dociimen 
Tav have ft. Iv applied its mind to the question relat 
*e court-fel pavable on die document and ma v 
have Riven a finding that the court-tee naid 
"but if the court-fee is subsequently found 


ni 1961 A-L.T- 994. 
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ifisuiicient die use or reception or use of th/= 

ku.vjBehari must be resfarded is hm ina- h i ^ ‘^‘Ocument 

' - icj^araea as Eaving been due to mistake. 

Reierence in tins connection must be made tn ^ ! • 

Court by a Full Bench of five learned r ?' 
T. cs m Nan Naru v. .mar Husain ( 1 ;. The 
td a number of questions which tvere bound 

interpretation of s. 28 of the Court Fees Act ^ M ' 
Of those questions were onlv of academic im ’ 
because they were connecmd interest now, 

other enactments also which hive shTcT ber^ 

I'V enactments having diiierent provisions The? 

wn;?\-i?h;K:o?“cr^ 

before the Court was that the' phimiff 

allowed the benefit of d T^mtiff who had been 

'l» lou-er apoemt 28 bv 

fit because Ihe in uffic " "> *e bene- 

own mistake or inadve'rt'ence MaX*' ‘‘f 

^dt- r Ke??”: 

•'-« if there was notidngin” he'Stf 

or the Munsarim nf tNca piamt to put the court 

was no misSi or *ere 

.fie Mnnsarlm;? 7" 

■•second paragraph of s. 28 applironlv^^™^"^ ^ ^ 

take or inadvertence nF th ^ ‘ of mis- 

f'eitencc of the court was not accepted antb 

d'i f A.L.S. CM 
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it was iield that the pavagrapii is subject to no such 


limitation. As to the contention noted above as consti- KcxjBehari 
luting the third in){X)rtant feature of the case Knox, 


A.C.J. observed; 


Sagcx 

Ch-LSB 


“I was at first impressed by the contention that if Gangeshwar 
there be nothing in the plaint to put the Court or h 

the Munsarini of the Court on its or his guard, there 
can be no mistake or inadvertence so far as the Court 
or Munsarim is concerned. But what is a mistake? 

It is not mere forgetfulness, it is a slip, made, not 
by design but by mischance; Esher, M. R., in 
Barroiv v. Iss'ic (\) Russell. C.J.. in Stampford v. 

Beal (2) and ‘mistake or inadvertence' as interpret- 
ed in Doed, Blexrif! v. Phillips (3).” 


The o;j'*?;-vaiion noted above cannot, however, be in- 
terprece •. as la%ing clown tiiat the reception of a plaint 
as a re^'. of an incorrect findirsg given bv a court after 
deliberation is not a recention through mistake. It has 
to be borne in mind that tiie second paragraph of s. 2f; 
was enacted primarily for relieving the hardship tvliidi 
might result on account of the first paragraplr of the 
section, and not in the interest of revenue. It is not an 
independent provision but a provision connected with 
the preceding provision in the first paragraph, as the 
word ‘But’ at its beginning would show. If the recep- 
tion of a plaint as a result of a deliberate finding or order 
on the question of court-fee is not a reception through 
mistake, the result would be that the benefit of the 
second paragraph of s. 28 tvould not be available in 
such a case, and evejt if the deficiencv in court-fee is 
made good the proceedings taken on the basis of the 
plaint prior to the payment of the deficiency would not 
be validated. The Legislature could not have intend- 
ed such an inequitable result. Where a court has by a 

(1) (1891) 1 Q.B. 417. (-21 m L.J. Q.B. 74. 

Ci) 1 Q.B. s6. 
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deh-beiate finding or order held that the plaint has been 
to««. '^tamped and has proceeded with the suit on 

CCS " benefit of the said provision. It would, therefore 
be .ncorrect to regard the above observation of Knox’ 
■inv.,- -A.C.J. as lending support to the view that if a court 
leceiving a plaint has recorded a finding and an express 
order to the effect that the plaint is sufficientlv stamped 
heie IS no reception through- mistake. On the words 
o t ie section itself, mistake’ stands distinguished from 
inadvertence. 

In my opinion, therefore, both the first and the se- 

a”e "PP'i^We in the present 

• • del the second paragraph of the section this 
Comt mav. if it thinks fit, direct that the deficiency in 
_e court-fee on the plaint be made good. The result 
of a non-comphance with that direction would be that 
the jilaint would remain invalid. 

•.bot”rrI,' “f 

lo court f to position relating 

.ecome final. Likewise, the order passed bv the Civil 

.mufficiency of the court-fee on the plaint has not be- 
me nal, in spite of the fact that no application for 

Sr^tsir b®-® r«s Acl was 4d: 

Sch S .r r-" ’■ A«- '7(iii) 

bch. II of the Court Fees .Set. and court-fee oiteht to 

have been paid both on the memorandum of appea“l and 

• ee Srortf 

laV o A t f a'"' ““**«>>■ '““Prf such plaint 

^ e treated as invalid unless and until it is pro 

rerlv stamped. But this Court may, if it ^ 17 , 
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duect the plaintiff or the plaintiffs to make good tliC 
deficiency in court-fee on the plaint, and upon the defi- 
ciency being made good the plaint and everv proceed- 
ing relative thereto would become as valid as if the 
plaint had been properly stamped in the first instance. 
If the deficiency is not made good the deficiently stamp- 
ed plaint will remain invalid. How the invalidity o^' 
the plaint will affect the appeal or the decree under 
appeal is a matter to be decided by the Bench hearing 
the appeal. 

Oak. J.; — I agree. 

DwavEDi. J. : — I concur with the conclusions. 

By the Court : — The suits fall under s. Tdv-A and 
not under Art. ITfiii) of Sch. II of the Court Fees Act, 
and court-fee ought to have been paid both on the 
memoTandum of appeal and the plaint on that basis. 
If on a computation of court-fee made on that basis it is 
found in either of these appeals that the plaint is in- 
sufficiently stamped, .such plaint has to be treated as 
invalid unless and until it is properly stamped. But 
this Court may. if it thinks fit, direct the plaintiff or the 
plaintiffs to make good the deficiency' in court-fee on 
the plaint, and upon the deficiencv being made good 
the plaint and every proceeding relating thereto would 
become as ^alid as if the plaint had been properly- 
stamped in the first instance. If the deficiency is not 
made good, the deficiently stamped plaint will remain 
invalid. How the invalidity of the plaint will affect 
the appeal or the decree under appeal is a matter to be 
decided by the Bench hearing the appeal. 

Reference mnn-ercH. 
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APPELLATE CRIMINAL 


Befcre Mr. Justice G. D. Sahgal and Mr. Jmtk 
R. Chandra*. 


THE STATE OF U. P. 


Appellant, 


JAGNOO and another 


Accused-Respondents. 


Indian Evidence Act, 1872, i. 9:— Identification parade— Idea 

and purpose of ; — 

Identification evidence — -StundciTd of judging — Identificdtion 
of accused arrested on spot and accused arrested long after the 
Crime--Evidentary value of; — Investigation by S, O." who took 
active part in the raid — Effect of. 

The whole idea of a test of identification parade is that wit- 
nesses who claim to have seen the culprits at the time of the 
occurrence are to identify them from the midst of other persons 
without any extrinsic aid. The identification test is usually 
adopted during the investigation of a crime by the police, when 
the witnesses are interrogated for the first time and state that 
they had seen some persons committing the crime hut do not 
know their names and would be able to identify them if they 
would see them again. The identification test is a check upon 
their veracity. These proceedings are in the nature of tests 
and the courts regard them as facts which establish the identity 
of anything or person. The facts are to be proved according 
to law and in the absence of such proof the identification pro- 
ceedings are valueless. The fact if proved can be used both far 
purposes of corroboration as well as for contradiction. 

The standard of judging the identification evidence of the 
persons arrested on the spot would be quite different from the 
general identification normally held of the culprits arrested 
long after the mme. In the latter case, the witnesses are re- 
quired to identify the acmsed whom they saw committing the 
crime. Proper identification would depend on numerous fac- 
tors, such as, one’s power of observation, distance, time and 
light, etc. The result would also be affected if the Identifica- 
tion held long after the incident, but in the case of arrest on 
the spot,_^ the identification would be directed mainly to test 
the credibility of the witness who actually helped or effWd the 
OTcst In such a case, the attention of the witnes# would be 

If several culprit. 
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are arrested by different persons, it is not necessary that such a 

witness must know alwiit all the arrests. .So, even if some mis- 

takes are committed in the identification of others, that would TraiSitfioa 
not detract from the value of evidence of such a witness. For 
ail these reasons, it would not be necessary to assess the value 
of such identification on the basis of the results of earlier iden- jAorao 

tifications held in respect of the persons not arrested on the 

spot. 

The mere fact that the investigation was done by the Station 
OfiScer, who took active part in the raid, was not sufficient to 
condemn the prosecution case outright, though certainly, it 
would have been advisable if the investigation had been done 
fay some other independent agency. 

Balwant v. The State (1), does not lay down the correct 
Jaw. 

Criminal Appeal no. 376 of 1965 and Criminal -\p- 
peal no.s. 92. 109, 228 and 376 of 1963 and Jail Appeal 
nos. ,317 and 320 of 1963 against the judgment and 
order da‘ecl February 9, 1965 passed by S. P. Sharma. 

A.ssistant Sessions Judge, Hardoi in S. T. nos. 150 and 
167 of 1964. 

The facts appear in the judgment. 

K. N. Kapoor, for the Appellant. 

R. K. Rai, for the Respondents. 

The following judgment of the Court was delivered 




Sahgal, J. : — ^Jagnu and Mahe.sh Singh, residents of 
village Jamsara, Minna of Chandrapur, Mohan of 
Kantha, Rampal Singh and Ram Singh of Masurha, 
Jawahar, Chhotey Lai and Gayari of Virahimpur, Hari- 
har Singh of Jagsura — all within the police circle San- 
dila — and Sumer of village Sahoria, within the police 
circle Baghauli, in the district of Hardoi, were tried for 
the offence under s. 399/402, Indian Penal Code, by 
she Assistant Sessions Judge, Hardoi. The charge 

(1) All Cr. Cases, 1964, p. 24S. 
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^ agaiflst them was that on the night between the 18th and 
•rm SaCT w 19th December, 1963, they collected in the grove of 
Pbaotsh Ram Nath in village Bhargahna after having made pre- 
jwwoo parations to commit dacoity at the house of Khurram 
j. Chamar. Jagnu, Sumer and Jawahar were further 
charged under s. 25(a) of the Arms Act. Jagnu, Mohan, 
Sumer and Harihar Singh were acquitted. The remain- 
ing seven, namely, Mahesh Singh, Minna, Ram Pal 
Singh, Ram Singh, Jawahar, Chhotey Lai and Gayari 
were convicted, and awarded five years’ rigorous im- 
prisonment each under s. 399 and 402, Indian Penal 
Code ("each count). Jawahar was also sentenced to one 
year’s rigorous imprisonment under s. 25(a) of the Arms 
Act. The State has filed Criminal Appeal no. 376 of 
1965 against the acquittal of Jagnu and Sumer. No 
Government Appeal has, however, been filed against 
the acquittal of Mohan and Harihar Singh. The three 
other represented Criminal Appeals nos. 92 of 1965, 
109 of 1965 and 288 of 1965— have been filed by Ram 
Singh, Rampal Singh, Mahesh Singh, Jawahar and 
Minna against their conviction on the various charges. 
The remaining two appeals, namely. Jail Appeals nos. 
31/ of 1965 and 320 of 1965, are the unrepresented jail 
appeals of Chhotey Lai and Gayari. Since all these 
appeals arise out of the same trial, we propose to dis- 
pose them of together. 

We have heard the learned counsel for the appellants 
and the Assistant Government Advocate for the State. 

The case for the prosecution in brief is that on 18th 
December, 1963, at about 7-30 p.m. Raghubir Singh. 
S^tation Officer, police station Sandila, got the informa- 
^_n from an informant, that Jagnu, Mahesh Singh. 

Mohan, Rampal Singh, Ram Singh, Jawahar, 
Chhotey Lai, Gayari, Sumer and Harihar Singh were 
planning to collect in the grove of Ram Nath in village 
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Bhargahna, police station Sandila that night after hav- 


1907 


ing made preparations to commit dacoity at the house TH^9m»o» 
of Khurram Chamar of village Pausra Khera. hamlet of 


Khargahna. (An entry' about that information was 
made in the general diary, vide Extract Ext. Ka 16'!. 
He immediately deputed Bhagwati and Baii Nath, 
constables, to guard the house of Khurram Chamar. 
(About that also an entry was made in the general diary% 
vide Extract Ext. Ka-!7). At about 8-1.5 p.m. the Station 
Officer left the thana with the police party for the grove 
of Gulab Das situated near village Bhargahna. Some 
constables were sent to call respectable public witnesses. 
They brought eight witnesses including Kedar Nath, 
P.W. 3, Shahzade. P.W. 4. Bharosev. P.W. 5. Raija, 
P.W. 7. Dayal Shanker, P.W. 8, Bashir, P.W. h and Mewa 
Lai, P.W. 10. Thereafter, the entire partv -^cas informed 
of the purpose of their collecting there, and nece'sary 
instructions were also issued. Thev were further told 
that after it was satisfied that the dacoits had collected 
for committing the dacoity, signal would be given by 
firing a very light pistol. Then, they left for the grove 
of Ram Nath. There, the entire party was divided into 
three groups. Party no. 1 was under the leadership of 
Station Officer Raghubir Singh, P.W. 22, and was post- 
ed on the western side of the grove. Partv no. 2 was 
headed by S. I. Mukhtar Ali, P.W. 6, and was posted 
towards north of the grove. Similarly, the third party 
was headed by S. I. Chandrapal Singh. P.W. 2, and was 
posted towards east of the grove. The southern side 
was left open as according to the information received 
the dacoits were expected to come from that side. At 
about 11 p.m, the dacoits started coming, and thev col- 
lected by midnight. They were smoking bidis and talk- 
ing among themselves. After all the badmashes had 
collected, one of the dacoits said, “Now is the time. 
There is no licence-holder in the village, Dacoity be 
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is»j ojmmitted.” Thereupon, the other dacoit remarked, 
xiS<M“We have sufficient ammunition. Khurram Chamar is 
a wealthy person and we would get sufficient booty”. 

*'• This talk was overheard by the members of the hiding 
party. When the Station Officer was satisfied that they 
^ ^ ^ were really dacoits and had collected there to commit a 

dacoity, he fired five shots from a very light pistol. This 
produced sufficient light. The members of the raiding 
par tv also possessed torches and firearms. They all im- 
mediately rushed towards the badmashes and after in- 
flicting some injuries succeeded in arresting Jagnu, 
Sumer, Jawahar, Gayari and Chhotey Lai on the spot. 
Their other companions however managed to escape. 
The members of the raiding party claimed to have seen 
and identified those badmashes in the light of torches 
and very light pistol. The arrested persons were search- 
ed on the spot. From the possession of Chhotey Lai, one 
bag Ext. 1 containing Chheni (chisel). Ext. 2, iron bar. 
Ext. 3, hammer. Ext. 4 and a torch, Ext. 5, were recover- 
ed under the memo. Ext. Ka-3. Similarly, from the 
possession of Jawahar, one country-made pistol, Ext. 8, 
two live cartridges, Exts. 9 and 10, one empty cartridge 
from the barrel of the pistol. Ext. 11, and one torch, Ext. 
12, were recovered under the memo. Ext. Ka-4. From 
the possession of Sumer, one country-made pistol. Ext. 
16, two live cartridges Exs. 17 and 18 and one torch. 
Ext. 19 were recovered under the memo. Ext. Ka-6. 
From the possession of Jagnu, one country-made gun. 
Ext. 32 and four live cartridges, Exts. 33 to 36 were re- 
covered under the memo. Ext. Ka-9. Similarly, from 
the possession of Gayari, one kanta. Ext. 37 was recover- 
ed under the memo. Ext. Ka-10. Jawahar, Sumer and 
Jagnu held no licence for the firearms and ammunition 
recovered from them. From the grove of Ram Nath, 
some empty cartridges, three lathis znd other miscel- 
laneous articles, such as, match-boxes, match-sticks and; 
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the burnt pieces of bidis were reojvered under 
the memos. Ext. 5 and 7. The arrested persons Tm statb og 
with the seized property were removed to the 
thana where a report Ext. Ka-20 was lodged by j^cioo 
the Station Officer Raghubir Singh at 7 a.m. The dis- ^ - 
tance of the police station from the scene of occurrence 
was about three miles. The arrested persons and the 
witnesses were interrogated. Ram Singh and Ram Pal 
Singh were arrested on 15th Januaiy . 1964. Mahesh 
Singh was arrested on 25th December, 1963. Minna 
was arrested on 21st December. 1963. They were put 
up for identification on 1st February, 1964 and 22nd 
February, 1964. After due investigation, and obtain- 
ing sanction for the prosecution under the Arms Act, 
charge-sheets were submitted a^inst all the eleven 
accused persons. 

The prosecution in support of its case in all examin- 
ed 23 witnesses. Out of them, Chandrapal Singh. P.4V. 

2, Kedar Nath, P.W. 3, Shahzade, P.W. 4, Bharosey, 

P.W. 5, Mukhtar Ali, P.W. 6, Rajja, P.W. 7. Daya 
Shanker, P.W. 8, Basir, P.W. 9, Mewa Lai. P.W. 10, 

Surendra, P.W. 11, Ram Singh, P.W. 12, Sohan Lai, 

P.W. 13, Mohd. Kazim Singh, P.W. 21 and Raghu Bir 
Singh, P.W. 22 are the eye-witnesses of the occurrence. 

The remaining witnesses are mostly of a formal nature. 

The accused pleaded not guilty and denied the charg- 
es. They attributed their false prosecution to enmity. 

The defence of Jagnu was that he had been earlier 
acquitted in a case under ss. 399 and 402, Indian Penal 
Code, and for that reason he had been falsely roped in. 



The defence of Mahesh Singh was that he was arrest- 
ed from his house and brought to the thana. He ^vas 
also prosecuted in several cases, but rvas acquitted, and 
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The defence of Minna was that, the witnesses satv him 
' at the 1 ':ma. He further pleaded that he was on ini- 
mical terms with Angnoo, and he got him falsely impli- 
cated in the case. 

The defence of Ramnal Singh was that since he did 
not give evidence in the Lambamau case, he had been 
falsely implicated. 

The defence of Ram Singh was that he was the bro- 
ther of Rampal Singh, and since the police was displeas- 
ed with him, they also got him falsely implicated. 

The defence of the other accused was that the witness- 
es knew them from before, and they had also been shown 
by the police. The witnesses gave evidence against them 
under pressure of the police. 

It appears that out of the five persons aiTested on 
the sp,... all except Jagnu claimed identification. Out 
of thc«», the Sessions Judge acquitted Jagnu and Sumer 
mainly on the ground that either they were not put up 
for identification or the evidence of identification against 
them was insufficient. Out of the other group who 
were not arrested on the spot and the evidence against 
■whom was purely of identification, the trial Judge ac- 
quitted Mohan and Harihar Singh for want of suffi- 
cient proof. He, however, convicted the remaining 
seven accused persons and sentenced them to various 
terms of imprisonment. 

The defence in short was that the entire prosecution 
case was a pure concoction. 

So, the questions that arise for consideration are (1) 
whether on the night between the 18th and 19th of 
December, 1963, the appellants or any of them had 
collected in the grove of Ram Nath in village Bhar- 
gahna after making preparations to commit dacoitv’ at 
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the house of Khurram Chamar, (2) whether the raid 

was made by the police as alleged by the prosecution, TtutSTAnoi 

and the appellants or any of them were arrested on the 

spot, and (3) 'whether the comicdon or the appellants 

or the acquittal of Jagnu and Sumer was justified. Sah^TT 

The direct evidence in the case relating to the occur- 
rence consists of the statements of S. I. Chandrapal 
Singh, P.W. 2, S. 1. Mukhtar Ali. P.W. 6, Surendra 
Singh, Constable, P.W. 11, Ram Singh, Constable, P W. 

• 12, Sohan Lai, Constable. P.W. 13, Mohammad Kazmi, 

Head Constable, P.W. 21, Raghtibir Singh. Station 
Officer, P.W. 22, Kedar Nath. P.W. 3, Shahzade, P.W. 

4, Bharosey, P.W. 5. Rajja, P.W. 7. Dava Shanker. P.’^V. 

8, Bashir, P.W. 9 and Mewa Lai. P.W. 10. Out of them, 
the first seven are of the nolice personnel, whi’e the re- 
maining seven are from the public. S. T. Chandrapal 
Singh, P.W. 2 was posted as Sub-Tnspector at police sta- 
tion Sandila. On 18th December. 1963. he accompanied 
the Station Officer Raghubir Singh in connection with the 
raid. He possessed a revolver and a torch. According to 
the witness, the entire police part\’ first went to the grove 
cf Gulab Das. There, some public witnesses were also 
called. They tvere told the purpose of their collecting 
there, and some instructions -were also issued. From 
there, all proceeded to the grove of Ram Nath. There 
' three parties were formed. One was under the leader- 
ship of the witness, namely, S. 1. Chandrapal Singh. The 
, other two parties were headed bv Station Officer. Raghu- 
bir Singh, and S. I. Mukhtar Ali. All these parties were 
posted towards east, west and north of the grox'e. The 
southern side ■was left open. The dacoits started collect- 
ing at about 1 ] p.m. After the hadmashe<: had assembl- 
ed at about midnight, they started smoking and talking. 

The witness claimed to have overheard them talking. 

They said, “There was no licence holder in the village 
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and they possessed suiEcient ammunition. They must 
“ now commit the dacoity at the house of Khurram Chamar 
Prauik.-i and they would get sufficient wealth as Khurram Cha- 
jAavoo niar was a wealthy man.” The witness further stated that 
sahi^TT. Station Officer Raghubir Singh gave the signal by firing 
very light pistol. Immediately, all the parties rushed 
totvards the hadmaskes. After inflicting some injuries, 
they succeeded in arresting five of them, namely, Jagnu, 
Gayari. Sumer, Chhotev Lai and Jawahar. on the spot 
while their other companions managed to escape. Then, 
he deposed about the recoveries made from Chhotey 
Lai. and the miscellaneous articles, such as, burnt nieces 
of hidh. match-boxes, match sticks, etc., collected by the 
Station Officer from the grove. Kedar Nath, Shahzade, 
Bharosey. S. I. Mukhtar Ali, Rajja, Daya Shanker, 
Bashir. Mewa Lai, Constable Surendra Singh, Constable 
Ram Singh. Constable Sohan Lai, Head Constable 
Mohammad Kazmi and Raghubir Singh P. Ws. con- 
sistentlv suoported the prosecution story on all its ma- 
terial details. They also proved the various recoveries 
made from the possession of the other arrested persons. 
Thev also stated that Jagnu. Jaivahar and Sumer did 
not possess any licence for the firearms and ammunition 
which were recovered from them. The arrested per- 
sons wnth the seized property were removed to the 
thana where a report was lodged by Raghubir Singh, 
Station Officer, the next morning. The trial Judge 
has given cpgent reasons for accepting the evidence of 
these witnesses. No direct enmity with the accused 
could be established So, they had no apparent motive 
to manufacture a felse case against them. 

The evidence referred to above satisfactorily estab- 
lishes the prosecution story about the raid. It is 
further supported by the various entries appearing in 
the general diary regarding the information received. 
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the deputing o£ two constables for guarding the house 
of Khurram Chamar where the dacoitv was apprehend- theStahk*. 
ed, and the organising of the raid by the Station Officer 
Raghubir Singh. There is also an entry in the general j , 
diary about the return of the party to the police station j" 

with the arrested persons and the seized property. 

The report of the incident was also made at the police 
station without delay. On all this evidence, the trial 
Judge was justified in holding that some Imdmaches 
had actuallv assembled in the grove of Ram Nath after 
having made preparations for committing dacoity at the 
house of Khurram Chamar that night. In the raid, 
the ixjlice also succeeded in arresting some badmashes 
who possessed unlicensed firearms and ammunition. 

Their o:ber companions however managed to escape 
and coi:!r. not be arrested. "We have carefullv consi- 
derec :he entire evidence on the record and see no gcod 
reason to disagree with the view taken by the trial 
Judge. 

On behalf of the appellants it was pointed out that 
since the prosecution failed to prove the injuries alleged 
to have been received by the persons arrested on the 
spot, tha: circumstance threw grave doubts on the 
correctness of the prosecution case. We, however, find 
ourselves unable to subscribe to that view. In the 
struggle that must have started at the time of the raid, 
it was quite probable that the persons who attempted 
to evade arrest sustained some injuries, but for the pur- 
poses of the case the existence or non-existence of those 
injuries was not very material. No charge for causing 
injuries to the accused was under investigation. So, 
the appellants are not entitled to get any advantage of 
that circumstance. 

It was next contended that although according to the 
prosecution firing took place at the time of the raid, no 
shot injuries were received by any member of the raid 


% 

i 


the INDIAN LAW REPORTS [1961 

.y , j”? P^rty or the accused. It was also stressed that no 

detected even on the trees which 
Pmoesh existed in the grove. That circumstance alone, in our 
Jagnoo opinion, was not sufficient to condemn the prosecution 
J. connection, no specific questions svere 

put to the investigating officer or the witnesses. We do 
not know whether the shots were fired in the air or 
were actually aimed at somebody. Ordinarilv, on 
such occasions firing is resorted to, simply to terrorise 
the miscreants. So, this contention too has not much 
substance. 

i‘t was next contended that the police had received 
information about the proposed assemblage of the 
badrnashes some time in the evening. It was not clear 
whi a raid was organised and no attempt was made to 
arrest them straightaway. In that connection also, no 
specific questions were put to the investigating officer. 
The information was received some time at 7-30 
in the evening. It is quite possible that due to short 
notice the police did not consider it proper to take any 
risk. So, they immediately deputed two constables to 
guard the house of Khurram Ghamar, and arranged 
for the raid. In the circumstances, the action taken" by 
the police tras quite natural. 

It was also urged that Khurram Ghamar whose house 
was alleged to have been guarded, was never produced 
by the prosecution. That omission was of little signi- 
ficance. It was quite possible that Khurram Ghamar 
even_did not know about the apprehended dacoitv or 
the bet that his house was being guarded by the police, 
oo, this contention too had no substance. 

It was next contended that the conversation of the 
dacoits alleged to have been overheard by the witnesses 
TOs artificial. All the witnesses consistently stated that 
ey overheard the talk which passed between the 
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badmashes from their hiding places. The badmashes ^ 
had collected in a lonely and secluded grove. They 
did not think if their talk could be overheard by any- piuom* 
body. In the circumstances, there was nothing improb- i^t^oo 
able if they freely talked among themselves. We do | 

not agree that the conversation which was overheard by 
the witnesses was either artificial or unnatural. 

Lastly, it was contended that Raghubir Singh, Station 
Officer, who took active part in the raid, also investi- 
gated the case, and on that ground the investigation was 
tainted and it resulted in gross prejudice. Certainly, 
it would have been advisable if the investigation had 
been done by some other independent agency, but the 
mere fact that the investigation was done by Raghubir 
Singh, Station Officer, was not sufficient to condemn the 
prosecution case outright. He made himself available 
for cross-examination to the accused. We are not 
satisfied if any real prejudice had been caused in the 
case. So, on a consideration of the entire material on 
the record we are satisfied that the police actually made 
a raid that night in the grove of Ram Nath, and there 
some badmashes had collected to make preparations to 
commit a dacoity, and some of them were arrested with 
firearms on the spot, while others fled away. 

Next, we shall examine the cases of the accused who 
were not arrested on the spot, and against whom the 
evidence was purely of identification. Thev are Ram 
Singh, Rampal Singh, Mahesh Singh and Minna. 

For assessing the value of the identification, the firsf 
question for consideration would be whether the wit- 
nesses really had sufficient light and opportunity to see 
and identify the badmashes that night. It was a dark 
night. Soon after, the very- light pistol was fired com- 
plete confusion would have prevailed. The members 
of the different parties rushed towards the dacoits who 
attempted to run away. They struggled and succeeded 
in arresting some of them on the spot. Others, how- 
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ever, fled away. It was said that in the light produced 
by the firing of the very light pistol and the torches 
pr«)k<!h flashed by the members of the raiding party and the 
j«H<» dacoits, the witnesses could see and identify them, 
j We, however, find it difficult to believe that in that 
atmosphere of extreme tension and panic the witnesses 
could properly see the miscreants in the fleeting light 
of the torches, or the momentary light produced by the 
firing of the very light pistol. In the circumstances, 
the evidence of identification has to be judged with 
great care and caution. 

Ram Singh and Rampal Singh were arrested on 15 th 
January', 1964, and were put up for identification on 
22nd February, 1964, nearly after two months of the 
occurrence. Ram Singh was correctly identified by 
Shahzade, Bharosey, Ram Singh, Daya Shanker and 
Surendra Singh, P. Ws. Similarly, Rampal Singh was 
correctly identified by Kedar Nath, Bharosey, Daya 
Shanker and Surendra Singh, P. Ws. Shahzade identified 
one person correctly and committed two mistakes. 
Bharosey correctly identified two persons and commit- 
ted no mistake. Ram Singh correctly identified one 
person and committed two mistakes. Daya Shanker 
correctly identified two persons. Surendra Singh cor- 
rectly identified two persons and committed one mis- 
take, vide Ex. Ka-2. Kedar Nath correctly identified 
three persons and committed no mistake. It is signi- 
ficant that the performance of these witnesses at the 
farlier parade held on 1st February, 1964 was extremely 
poor. Shahzade could not identify anybody correctly, 
and committed two mistakes. Bharosey correctly 
identified one person and committed one mistake. Ram 
Singh correctly identified two persons and committed 
ao mistake. Daya Shanker could not identify anybody 
correctly and committed two mistakes. Kedar Nath 
correctly identified one person and committed one mis- 
Kstkt>: Surendra Singh could not identify anybody. 
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vide Ex. Ka-1. This poor performance at the earlier 
parade considerably reduces the value of the identi- 
fication held on 22nd February, 1964. Then the cumu- 
lative effect of the two parades was: Dava Shanker 
correctly identified two persons and committed two 
mistakes. Bharosey correctly identified three persons 
and committed one mistake. Shahzade correctlv identi- 
fied one person and committed four mistakes. Sur- 
rendra Singh correctly identified two persons and com- 
mitted one mistake. Ram Singh correctlv identified 
three persons and committed tv.o mistakes. Kedar 
Nath correctly identified four persons and commitred 
one mistake. It is practically admitted that Keda- N.ath 
knew Ram Singh from before. Sitnilarlv, Sohan I.3I, 
Murli Singh and Tei Bahadur Singh Constable knew 
Rampal Singh, Ram; Singh and Minna accused from 
before. This fact is even mentioned in the first infor- 
mation report. Sohan Lai has admitted in his evidcn e 
that both Rampal Singh and Ram Singh were prose- 
cuted for obstructing the police in the discharge of 
their duties, in 1964. This gives an indication that 
the relations of these two accused with the local police 
were not quite good, and they were known to some of 
the witnesses of the raiding party from before. So, no 
implicit reliance could possibly be placed on such 
identification evidence. In our opinion, the charges 
against these two accused have not been satisfactorily 
established. They must be acquitted. 
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Mahesh Singh was arrested on 25th December, 1965. 
and was put up for identification on 1st February. 1964. 
He was correctly identified by S.-I. Chandra pal Singh. 
S.-I. Mukhtar Ali and Constable Ram Singh. It is 
significant that none of the public witnesses could 
identify this accused. S.-I. Mukhtar Ali admittedly 
knew this accused from before. The explanation of 
Raghubir Singh, Station Ofiicer, Investigating Officer, 
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was that he was produced for identification of this 
THE&rATBOP accused by mistake. It is also not disputed that 
p*^sK Mahesh Singh was arrested in village Jamsara^ police 
Jagnoo station Sandila, and was taken to thana Sandila. The 
j Investigating Officer could not deny if S.-I. Chandrapal 
Singh and Constable Ram Singh were present at the 
thana when this accused w’as brought. They were 
admittedly posted at the same police station. So, the 
possibility could not be ruled out that both S.-I. Chan* 
drapal Singh and Constable Ram Singh had seen 
Mahesh Singh after his arrest. On that ground, their 
identification evidence is of little avail to the prose- 
cution. So, the charges against this accused also fail , 
and he must be acquitted. 

Minna was arrested on 21st December, 1963, from his 
\ illage which lies in police station Sandila, and was put 
up for identification on 1st February, 1964. He was 
correctly identified by S.-I. Chandrapal Singh, S.-I. 
Mukhtar Ali, Constable Ram Singh and Kedar Nath. 

In his case also, the prosecution failed to prove that S.-I. 
Chandrapal Singh, S.-I. Mukhtar Ali and Constable 
Rant Singh were not present at the thana (who were 
posted at police station Sandila), when the accused was 
brought, and they had no opportunity of seeing him ' 
after his arrest. So, on that ground, the identification 
evidence of the three police witnesses goes out. No i h 
. conviction could possibly be based on the solitary 

identification evidence of Kedar Nath. So, the charges 
against this accused also fail, and he must be acquitted. 

Next, we shall deal with the cases of the accused ■ 
who are alleged to have been arrested on the spot. 

They are Jagnu, Sumer, Jawahar, Gayari and Chhotey 
Lai. All of them except Jagnu claimed identification. 

They moved an application on 7 th February, 1964,, 
which was granted on 19th February, 1964, and they 
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were put tip for identification on 25th June, 1964. 
The trial Judge relying on a single Judge decision of 
this Court reported in Balwant v. State (1), held that 
the identification of the accused even if they were 
arrested on the spot was necessary, and the absence of 
such identification was a fatal weakness to the prose- 
cution. Mainly on that ground, he acquitted Jagnu 
and Sumer. As already stated earlier, Jagnu never 
claimed identification, but the Assistant Sessions Judge 
following the view taken in the above cited case came 
to the conclusion that the charges against him could 
not be proved, as there was no identification. As 
regards Sumer, he held that he could not be identified 
by any of the prosecution witnesses. He, however, 
accepted the identification evidence against Jawahar, 
Gayari and Chhotey Lai and convicted them. The 
wiexv adopted by the trial Judge is no longer good law. 

The whole idea of a test identification parade is that 
witnesses who claim to have seen the culprits at the 
time of the occurrence are to identify them from the 
midst of other yiersons without any aid or any other 
source. The identification test is usually adopted 
during the investigation of a crime by the police, when 
the witnesses are interrogated for the first time and state 
that they had seen some persons committing the crime 
but do not know their names and would be able to 
identify them if they would see them again. The 
identification test is a check upon their veracity. These 
proceedings are in the nature of tests and the Courts 
regard them as record of facts which establish the iden- 
tity of anything or person. The facts are to be proved 
according to laiv and in the absence of such proof the 
identification proceedings are valueless. The fact if pro- 
ved can be used both for purposes of corroboration as well 
as for contradiction. State v. Ghulam Mohiuddin (2). 

(1) All. Cr. Cases 1964, p. 243. (2) A.I.R. 1951 All. 475. 
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Apart from the investigation utilizing these tests 
for checking up their own evidence and affording the 
Courts later on to rely upon them as corroborative evi- 
dence. the accused may in certain cases demand the 
holding thereof. WTiere the prosecution has omitted 
to hold a test identification, possibly on the theory'^ that 
the W'itnesses know- the accused from before or for some 
other reason, the accused may apply to the Court for 
the holding of a test identification to check up the 
veracity of the witnesses who claim to know^ him from 
before. In a Lahore case in A mar Smgh v. Emperor 
(1), the Court held that whenever an accused disputes 
the ability of the prosecution witnesses to identify him, 
the Court should direct an identification parade to be 
held save in the most exceptional cases. In another case 
of the same High Court reported in Sajjait Singh v. Em- 
peror (2) the accused, before being sent up for triaL 
applied to have the veracity of the witnesses tested by 
means of an identification parade. The request wus 
however refused bv the Magistrate to whom it was 
made. The application was sent first to the police for 
I'eport. It was reported that the statements of wutnesses 
show-ed that they knew the accused from before and 
that the application had been made only for the purpose 
of delay. The reason of delay however w’as incorrect. 
The application had been made more than a w'eek 
before the proceedings came up so that it should have 
been possible to arrange for a parade wTich w^ould not 
ha\-e involved any delay. About the other reason that 
was given, the High Court thought that even to be un- 
sound. It held : “If an accused person is already w'ell 
known to the witnesses, an identification parade would, 
of course, be only a w^aste of time. If, however, the wdt- 
nesses claim to have known the accused previously,, 
while the accused himself denies this, it is difficult t® 

^ n) A.I.R. 1943 Lah. 303=45 Cr. (2) A.I.R. 1945 Lati. 48 = 46 Cs.. 
- J- 98. X,j. 550. 
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see how the claim made by the t\dtnesses can be used itn'j 
as a reason for refusing to allow their claim to be put thf. state of 
to the cnly practical test. Even if the denial of the 
accused is false, no harm is done, and the value of the j^c^-oo 
evidence given bv the tvitnesses mav be increased. It ^ 

, ■ - Sah^al, |. 

IS true that it is by no means uncommon for persons 
who have been absconding for a long time to claim an 
identification parade in the hope that their appearance 
may have changed sufficiently .for them to escape recog- 
nition. Even so, this is not in itself a good ground for 
refusing to allow any sort of test to be canned out. It 
may be that the witnesses mav not be able 'to identify a 
person whom they knew by sight owing to some change 
of appearance or even to tveakness of memoiy. But this 
is only one of the facts along with many others, such as 
the length of time that has elapsed which will have to 
be taken into consideration in determining whether, 
tile witnesses are telling the truth or not''. The Court 
further held that when such requests are refused and for 
no valid reason the case would more often than not end in 
acquittal, should any serious question of identity arise 
during the course of the trial, for the tvitnesses, claim 
to identify the accused remain subject to a doubt 
tvhich might easily have been removed if their abilit^' 
had been put to the test before the trial. It is too late 
to do anything after the trial has begtin, for by that 
time the witnesses will have become accustomed to the 
appearance of the accused in Court. 

These case.s of the Lahore High Court have been 
dissented from in a case of the Madras High Court re- 
ported in In re-Sangiah (1) and a case of the Allahabad 
High Court reported in State v. Ghulam Mohiuddin 
(2). In the Madras case the Court held; “I am un- 
able to find any provision in the Code which entitles an 

('I) A.LR. in;- VTad. 113= 'D Or. L. re*'. 

■i) .1.! R. ’OH Alt 475=iOr,i A.L.J. 437. 
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accused to demand that an identification parade 
should be held at or before the enquiry or the trial. 
An identification parade belongs to the stage of investi- 
gation by the police. The question whether a "witness 
has or has not identified the accused during the investi- 
gation is not one which in itself is relevant at the trial. 
The actual evidence regarding identification is that 
which is given by the witnesses in Court. The fact that 
a particular witness has been able to identify the accus- 
ed at an identification parade is only a circumstance 
corroborative of the identification in Court. If the 
witness has not identified the accused at a parade or 
otherwise during the investigation, the fact may be 
relied on by the accused, but I find nothing in the pro- 
visions of the Code xvhich confers a right on the accus- 
ed to demand that the investigation should be conduct- 
ed in a particular way. Identification parade is a part 
of the investigation and once the case has reached the 
stage of an enquiry before the Magistrate the investi- 
gation is at an end and all that takes place thereafter 
should take place in Court and form part of the record 
of the case. If a case is posted for trial, any test as to 
the ability or credibility of the witnesses should be 
decided only in Court and not by means of an identi- 
fication parade, the proceedings of which will not form 
part of the record of the Court”. The Court, however, 
held that if the accused makes a request that he be 
mingled with other persons in the dock, and then the 
P. Ws. may be asked to pick him up, that request would 
be granted in all course. 

The case in the Allahabad High Court, State v. 
Ghiilani Mohmddin (1) also proceeds on the same lines. 
It held that in cases where a Magistrate takes cogni- 
zance of aii^offence upon a police report or upon a pri- 
vate complaint, the accused may inform the Court that 

(1) 1951 A.L.J. 487=A.I.R. 1951 All. 475. 
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he is not known to the prosecution witnesses, and even 
suggest that the prosecution may arrange for an identi- 
fication parade for his identification, but he cannot ask 
the Court to direct the prosecution to arrange for such 
a parade; and the Court cannot make an order for the 
holding of a regular identification parade obviously 
because there is no provision of la’iv under which the 
Court can issue any such direction. The Court may, 
however, in such cases satisfy itself by asking the accus- 
ed to stand among other persons present in Court and 
■then call upon the witnesses, w-ho appear before the 
Court, to identifo the accused and make note of the 
result on the record. The argument that if no test 
identification is held at the request of the accused and 
he has been thus deprived of an opportunity to test the 
veracity of the prosecution witnesses will mean a seri- 
ous prejudice to him in his trial was held as not ten- 
able. The Court held that one had to proceed on 
assumptions that there had been no identification pro- 
ceedings in the case, and it is not permissible to spe- 
culate what would have been the position if certain 
things might have happened. 

The above ruling was however explained in a latter 
ruling of the same Court in Lajja Ram v. State (1) and 
it was held that provided it is not too late to do so. 
the accused can challenge the prosecution to an identi- 
fication parade to falsify the claim of the eye-witnesses 
who profess to have known him, and although there 
is no law which could be said either to confer any right 
upon the accused to throw such a challenge or to impose 
any duty upon the prosecution to take up the challenge, 
the prosecution that ignores that challenge without 
justification would be doing it at its peril. When the 
accused puts up a challenge that the witnesses do not 
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know him and that an identification test should be 
held, unless the prosecution can nullify that claim of the 
accused (e.g. by showing, that even though the witnesses 
were not put to the test of identification, there is evi- 
dence aliunde which establishes without doubt that the 
accused was known to them), there would be an ele- 
ment of doubt attached to the testimony of witnesses 
in case the identification test is not held and the benefit 
of that doubt would go to the accused. The Court 
held that even if the prosecution failed in its dutv to 
hold the identification at the request of the accused, 
the Court concerned should order the holding of it if 
the accused persists before it. 


In an unreported decision of this Court (^Lucknow 
Bench) in Mohd. Husain x. State (I), Mull.a.. |. 
took a view contrary to that taken by K.a.tju; J. in Bal- 
uuint’s case (2) aforementioned. The accused before 
Mulla, j. was also charged under s. S99, Indian Penal 
Code. While dealing with the question of identifica- 
tion, Mulla, J. observed : 

“ In a case where suspects are arrested on the 
spot, the question of identification does not arise. 
The police would, therefore, not collect the wit- 
nesses for the purpose of getting the arrested persons 
identified. The trial court was right in its obser- 
vations against the conduct of the Magistrate who 
granted the request of the appellant that an iden- 
tification parade be held. In those cases where 
persons are arrested on the spot the question of 
identification does not arise. An identification is 
held to test the memory^ and observation of a wit- 
ness- • ... In this case if the witnesses had 

fl) Cr. A. no. ?C3_of ■.'!6 fl-.B.) decided on 2nd September, 1958. 
f‘2) All. Cr. Cases 166! p. 248. ^ 
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picked out the suspects that would not have stren- 
gthened the prosecution case at all. The prose- ThbStatbob 
cution case depended upon the aixest on the spot pkYd™sh 
and the contemporaneous entr\- relating to that jagJ,oo 

arrest in the police papers. The Magistrate was, — 

therefore, ill-advised when he directed that an 
identification parade should be held in this case. ” 

In an unreported Division Bench decision of this 
Court (Lucknow Bench) in State v. Neel Kanth (1), the 
Hon’ble Judges observed; 

“ We are of the view that the case 

of Bahcant v. State (2) does not lay down the 
correct law. Where in a case like the present one 
the accused is arrested at the spot, all that has to 
he proved is that he was in fact arrested at the 
place and in the circumstances alleged by the pro- 
secution and the failure of the investigating agency 
to put him up for test identification is not at all 
a weakness in the prosecution case, much less a 
fatal weakness. As stated above, the respondents 
in the case before us did not claim test identifica- 
tion and no question of holding a test identification 
parade at all arose in the present case and the case 
of the prosecution could not be rightly thrown 
out on the ground of absence of test identification 
parade. ” 

The standard of judging the identification evidence 
of the persons arrested on the spot would be quite, 
different from the general identification normally held 
of the culprits arrested long after the crime. In the 
latter case, the witnesses are required to identify the 
accused whom they saw committing the crime. Proper 
identification would depend on numerous factors, such 

(1) Cr. A. no. 88 of 1965 (L.B.) decided on Srd November, 1966 
(2) AH. Cr. Cases 1964 p. 243. 
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as, one's power of observation, distance, tinae and light 
etc. The result would also be affected if the identi- 
fication was held long after the incident, but in the case 
of arrest on the spot, the identification would be 
directed mainly to test the credibility of the witness 
who actuallv helped or effected the arrest. In such a 
case, the attention of the witness would be solely con- 
centrated on the person arrested. If several culprits 
are arrested by different persons, it is not necessary 
that such a witness must know about all the arrests. 
So. even if some mistakes are committed in the identi- 
fication of others, that would not detract from the 
value of evidence of such a witness. For all these rea- 
sons, it would not be necessary to assess the value of 
such identification on the basis of the results of earlier 
identifications held in respect of the persons not arrest- 
ed on the spot. In the instant case, the earlier identi- 
fications were held long before the identification of 
these accused. So, on that ground too, their results 
could not be considered in assessing the value of the 
identification of the accused arrested on the spot. 

Applying the same principles to the facts of the 
present case, it is clear that the acquittal of Jagnu by 
the Assistant Sessions Judge on the ground that he tv^as 
not put up for identification was clearly erroneous.. 
As already stated earlier, he never claimed identifica- 
tion. There was ample direct evidence against him to 
show that he was arrested on the spot. No flatv in that 
evidence could be pointed out on his behalf. The 
charges under ss. 399 and 402, Indian Penal Code, and 
s. 25(«) of the Indian Arms Act, have been fully estab- 
lished against him, and his acquittal must be set aside. 

The prosecution alleged that Sumer was arrested on 
the spot. He also claimed identification. His identi- 
fication was held on 25th June, 1964. In the jail, only 
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Shahzade could identify him correctly. He picked out 

two persons correctly and committed two mistakes. In the State ov 

Uttar 

the Sessions Court he even failed to identify this pradesh 
accused. Some of the witnesses who are alleged to jagnoo 
have arrested him failed to identify him, while others "j. 
were not produced by the prosecution. There being 
practically no identification evidence against this accus- 
ed, it would not be quite safe to relv on the oral testi- 
mony of the witnesses against him. So, the charges 
have not been satisfactorily brought home to him, and 
his acquittal is justified. 

The remaining three accused, namely, Jawahar, 

Gayari and Chhotey Lai were also put up for identi- 
fication on 25th June, 1964. Jawahar was correctly 
identified by Kedar Nath, Bharosey, Rajja, and Mewa 
Lai P. Ws. Kedar Nath correctly identified two per- 
sons and committed one mistake. Similarly, Rajja 
correctly identified two persons and committed one mis- 
take. Mewa Lai and Bharosey committed no mistakes. 

Similarly, Gayari was correctly identified by Kedar 
Nath and Rajja P. Ws. and Chhotey Lai was correctly 
identified by Rajja and Mewa Lai P. Ws. There was 
ample direct evidence in the case to prove that these 
three accused were arrested on the spot. It has further 
been corroborated by the identification, which was held 
at their own instance. The evidence of these witnesses 
was rightly believed by the trial Judge. Their con- 
viction on the various charges is justified. The senten- 
ces awarded for the various offences do not err on the 
side of severity. 

In the result. Criminal Appeal No. 376 of 1965 filed 
by the State against the acquittal of Jagnu is allowed. 

His acquittal is set aside and he is convicted under 
ss. 399 and 402, Indian Penal Code, and s. 25(fl) of the 
Indian Arms Act. Under ss. 399 and 402, Indian 

67 AD" 
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Penal Code, he is sentenced to undergo rigorous im- 
prisonment for five years, on each count, and under 
s. 25(a) of the Indian Arms Act, he is sentenced to 
undergo rigorous imprisonment for one year. The 
sentences shall run concurrently. The appeal against 
the acquittal of Sumer on the charges under ss. 399 and 
402, Indian Penal Code, and under s. 25(a) of the 
Indian Ai-ms Act is, however, dismissed. 

Criminal Appeal No. 92 of 1965 by Ram Singh and 
Rampal Singh against their conviction under ss, 399 
and 402, Indian Penal Code, is allowed and thev are 
acquitted. 

Criminal Appeal No. 109 of 1965 by Mahesh Singh 
against his conviction under ss. 399 and 402, Indian 
Penal Code, is allowed and he is acquitted of the 
charges. 

The appeal against the conviction of Jawahar under 
ss. .399 and 402, Indian Penal Code, and under s. 25(a) 
of the Indian Ai'ms Act. is, however, dismissed, and 
his conviction and sentences are maintained. 

Criminal Appeal No. 288 of 1965 by Minna against 
his conviction under ss. 399 and 402, Indian Penal 
Code, is allou'ed and he is acquitted of the charges. 

Jail Appeals, namely, Criminal Appeals Nos. 317 and 
320 of 1965 by Chhotev Lai and Gayari against their 
■conviction uncier ss. 399 and 402, Indian Penal Code, 
are dismissed and ' their conviction and sentences are 
maintained. 

Ram Singh, Rampal Singh, Mahesh Singh and Minna 
are on bail. They need not .surrender and their bail 
bonds shall stand discharged. 

Sumer is in jail. He .shall be set at liberty forth- 
with unless his detention be necessary in connection 
with some other crime. 
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Jawahar is on bail. He shall surrender to his bail. 

The District Maaistrate, Hardoi is directed to get thb State of 

^ * - t • Utt^R- 

Jawahar arrested and sent to jail to serve out his sen- pRAmisn 


fences. 


V. 

J.\GNOO 


If Jagnu is also on bail, he shall surrender to his sahgai, .]. 
bail. The District Magistrate, Hardoi shall see that 
Jagnu is arrested and sent to jail to serve out his sen- 
tences. The sentences of^ imprisonment shall run con- 
currently. 


" Compliance report .shall be submitted by the District 
Magistrate, Hardoi, to this Court within a month. 

Chhotev Lai and Gayari are already in jail, and they 
mav be informed about rlie result of' their appeals. 

Ordered accord ingh. 
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DEPUTY DIRECTOR OF CONSOLIDATION, U. P. 

Lucknow and others ...Respondents. 


U. P. Consolidation of Holdings Act, 1953, 5 . \t—Scope— 
Exitent of the powers of appellate authority — Code of Civil 
Procedure,. 1908, Order XLI, r. Principle deducible 
from— Principle applicable to appellate mithorities under 
the U. P. Consolidation of Holdings Act. 


S. 12 of the U. P. Consolidation of Holdinsjs Act. as it 
stood prior to its amendment by U. P. Act VIII of 19631 in 
effect pi ov ides that matters to be raised in proceedings under* 
ss. / to 10 of the Act can be raised in proceedings under s. 12 
pio\id6d th€ caiis€ of action for them did not exist when pro- 
ceeding under ss. / to 10 were started or were in progiess. 

It is well-settled that once the matter is taken in appeal 
the whole case is re-opened and the powers of the appellate- 
authority are identical with that of original authority. 


Though the provisions of the Code of Civil Procedure do 
not as such apply to proceedings under the U. P. Consoli- 
dation of Holdings Act, nonetheless, the principle deducible 
fiom O. XLI, r. 33. C. P. C. can be applied to the appellate 
juri^iction under the provisions of the U. P. Consolidation 
of Holdings Act. 


Special Appeal No. 188 of 1966, again.st the judg- 
ment and decree, dated July 8, 1966 passed by J.^gdish* 
Sahai, J. in Writ Petition No. 183 of 1965. 

The facts appear in the judgment. 

K. N. Misra, for the appellant. 

The following judgment of the Court tras delivereci 
by; — 


*While sitting at Lucknow. 
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L. Prasad, J. : — This appeal is directed against the 
judgment of our brother Sahai by which the appellant’s 
petition under Art. 226 of the Constitution of India 
has been dismissed. 

Disputed Khatas nos. 63 and 238 wete entered in 
the basic year in the name of Shivraj Singh who had 
two brothers Lalla Singh and Budhai Singh. Lalla 
Singh had a son Raj Bahadur Singh who predeceased 
him and a daughter Shrimati Bishunatha, respondent 
no. 5. The appellant is the widow of Raj Bahadur 
Singh. Budhai Singh died long ago without leaving any 
issue or widow. The case of the petitioner is that 
since she was found in possession along with Shiwaj 
Singh during partal made subsequent to the notifica- 
tion under s. 4 of the U. P. Consolidation of Holdings 
Act a reconciliation took place before the Assistant 
Consolidation Officer between her and Shivraj Singh 
with the result that by an order, dated the 29th April, 
1961 her name came to be entered as a co-tenure holder 
over the disputed Khatas along with that of Shivaraj 
Singh. It is further alleged by the petitioner appel- 
lant that a Chak was pi'oposed in the joint names of 
herself and Shivaraj Singh and the same was confirmed 
without there being any objection. Shivaraj Singh 
died on the 5th December, 1962. On his death three 
applications were moved purporting to be under s. 12 
of the unamended Act which governed the case. One was 
moved by the petitioner appellant. She claimed that 
she was entitled to succeed to the share of Shivaraj 
Singh as a co-tenure holder since he left no heir. An- 
other was made by respondent no. 5 wffio claimed that 
she was entitled to succeed to the tenancy of Shivaraj 
Singh and the appellant had no interest in it. The 
third was moved by the Gram Samaj respondent no. 6 
alleging that on the death of Shivaraj Singh, who was 
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iatiT tile sole tenure-holder of the two Khatas, heiiiess his 
siirTRAj tenancy vested in respondent no. 6. It appears that 
KiNHARi ni^atter was initially compromised and disposed of 

*■' - LiY bv the Consolidation Officer but on appeal the order of 
CoN-ouu.i- the Consolidation Officer based on compromise was set 
■ aside and the matter was remanded. Subsequent to 

L. rra,:Ri. j. j-gmand, the Consolidation Officer held that the name 
of the appellant came to be entered as a co-tenant with 
Shi\araj Singh not by virtue of any order but by some 
subsequent interpolation and as such she was neither a 
co-tenant in the disputed Khatas nor was she entitled 
to inherit the share of Shivaraj Singh by survivorship. 
He further held that lespondent no. 5 teas also no heir 
to Sliivaraj Singh and rvas as such not entitled to inherit 
anything. Still he concluded that since the appellant 
and respondent no. 5 were in respective possession of 
some specific plots they were entitled to retain the 
same. He, therefore, ordered those specific plots to be 
entered in the names of the apiaellant and respondent 
no. 5 respectively. In the circumstances he dismissed 
the application of respondent no. 6. -Aggrieved bv this 
order each of the appellant and respondent no. 5 pre- 
ferred an appeal. Respondent no. 6 did not prefer 
any appeal but submitted to the order. In appeal the 
-Assistant Settlement Officer (Consolidation) after get- 
ting the original record summoned came to the con- 
clusion that the entry alleged to have been made in 
favour of the appellant on the basis of some specific 
order of reconciliation, dated the 29th April, 1961 was 
a subsequent interpolation and in fact no such order 
was ever passed. In the course of his judgment, dated 
i4th August, 1964 a copy of which is Annexure 2 to the 
petition the Assistant Settlement Officer (Consolidation) 
observes : 

In his judgment the learned Consolidation 
Officer has also held the same view about the 
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entries in the name of Smt. Raj Kunwar and has 
observed that such entries are only a mystry. 

Even then the appellant has failed to prove or to kunwarx 
produce any such order of any competent court dbpotv 
whereby her name was added as discussed by me ^cS^solida'- 
above. ” • 

He, accordingly, came to the conclusion that neither ^ 
the appellant nor respondent no. 5 had any interest 
in the disputed Khatas which belonged to Shivaraj 
Singh alone and vested in the Gram Samaj, i.e. res- 
pondent no. 6 on the death of Shivaraj Singh heirless. 

Aggrieved by this order each of the appellant and res- 
pondent no. .5 preferred a revision. Both these revi- 
sions were dismissed by the Deputy Director of Con- 
solidation by his order, dated the 5th December, 1964. 

It -vas in these circumstances that a . petition under Art. 

226 of the Constitution of India giving rise to this A 

appeal tvas preferred by the present appellant. As i 

already stated that petition has been dismissed. Hence ’| 

the petitioner has ccnie up in appeal. 

Only respondent no. 5 has put in appearance. None 
of the ether respondents has put in appearance despite 
service. 

We have heard the learned counsel for the appel- 
lant. His contention is two-fold. The first contention 
is that in a proceeding under s. 12 of the G. P. Con- 
solidation oi Holdings Act as it stood prior to its 
amendment by U. P. Act VIII of 1963 the Consoli- 
dation authorities are not competent to entertain and 
dispose of questions such as raised in the instant case 
by which respondent no. 6 challenged the very 
entry in the name of the appellant as a co-tenure holder 
with Shivaraj Singh. S. 12 of the U. P. Consolidation 
of Holdings Act in effect provides that matters to be 
raised in proceedings under ss. 7 to 10 of the Act can 
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be raised even in a proceeding under s. 1 2 provided the 
cause of action for them did not exist when proceed- 
ings under ss. 7 to 10 were started or were in progress. 
That being so, it is obvious that it is incorrect to main- 
tain that in no circumstances in a proceeding under s. 
12, questions like those raised by respondent no. 6 
could be raised. Two things are clear from the find- 
ings recorded by the Assistant Settlement Ofl&cer (Con- 
solidation) in appeal, namely, (1) that no order of re- 
conciliation, dated the 29th April, 1961 as claimed by 
the appellant was ever actually passed and (2) that the 
appellant’s name came to be interpolated in C. H. 
Forms 23 and 25 sometime subsequently. In view of 
these findings of fact which are based on a sound rea- 
soning as appears from a perusal of the judgment pass- 
ed by the Assistant Settlement Officer (Consolidation), 
it follows that the cause of action for the points raised 
by respondent no. 6 in his application moved under 
s. 12 subsequent to the death of Shivaraj Singh did not 
at all exist at the stage proceedings under ss. 7 to 10 
■^vere taken. So there is no escape from the conclusion 
that on the facts of the present case the Consolidation 
authorities -^vere fully competent to entertain and dis- 
pose of the points raised by respondent no. 6 in his 
application under s. 12 of the Act. We, therefore, 
repel the contention. 


The other contention is that since respondent no. 6 
mitted to the order passed by the Consolidation Officer 
and did not choose to go in appeal, the appellate and 
revisional authorities under the provisions of the U. P. 
Consolidation of Holdings Act could at the most dis- 
miss the claim of the appellant put forth by an appli- 
cation under s. 12 of the Act but in no circumstance 
could deprive her of the right she held by virtue of 
the entries in her favour in C. H. Forms 23 and 25 
to the effect that she was a co tenure-holder with Shiva- 
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raj Singh in the disputed Khatas. This contention also 
appears to be without any substance. O. XLI, r. 33 
of the Code of Civil Procedure provides that the appel- 
late Court shall have power to pass any decree and 
make any order which ought to have been passed or 
made and to pass or make such further or other decree 
or order as the case may require, and this power may 
be exercised by the Court notwithstanding that the 
appeal is as to part only of the decree and may be exer- 
cised in favour of all or any of the respondents or 
parties, although such respondents or parties may not 
have filed any appeal or objection. It is true that the 
provisions of the Code of Civil Procedure do not as 
such apply to proceedings under the U. P. Consoli- 
dation of Holdings Act. Nonetheless, we see no rea- 
son as to why the principle deducible from the afore- 
mentioned provisions be not applied to the appellate - 
jurisdiction under the provisions of the U. P. Consoli- 
dation of Holdings Act. It is well-settled that once 
the matter is taken in appeal, the whole case is re- 
ppened and the powers of the appellate authority are 
identical with that of original authority. The learned 
single Judge has discussed at length to make out that 
respondent no. 6 was a necessary jaarty to the appeal 
and the revision preferred by the appellant one after 
the other from the order of the Consolidation Officer. 

If the appellant failed to implead respondent no. 6 in 
the appeal or in revision she can take no advantage of 
hei own omission. In spite of this omission the power of 
the appellate and revisional authority w'oiild remain 
pthe same, namely, that it would have exactly the same 
power in dealing with the claim of the appellant which 
the Consolidation Officer had before wffiom all the * 
three namely, the appellant, respondent no. 5 and res- 
pondent no. 6 had applied for mutation in their favour 
on the grounds stated by each of them respectivelv. 
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196? On the findings of fact recorded by the Consoli- 
dation Officer himself it is obvious that the manner 
in which he chose to distribute the various plots of the 
DEPun- Khatas bettv-een the appellant and respondent no. 5 

Director oi r. ^ ^ i n i 

coNsoLiDA- palpably %vrong. So if the appellate authority 
aB&rmed these findings of fact arrived at by the Con- 

L Prasad I- sglidation Ofiicer, it had to pass the correct order which 
should have been passed by the Consolidation Officer 
himself. On the finding that the name of the appellant 
came to be interpolated subsequently without any order 
whatsoever to support it and that Shivaraj Singh was. 
the sole tenure-holder of the disputed Khatas and that 
he died heirless the Consolidation authorities had not 
only to dismiss the claim of the appellant and respon- 
dent no. 5 but had also to undo the fraud by directing 
expunction of the name of the appellant which was. 
entered as a co-tenure-holder with Shivaraj Singh over 
the disputed Khatas. Once that is done; the necessary 
consequence would be as appears from ss. 189 and 194 
of the U. P. Zamindari Abolition and Land Reforms 
Act that the disputed Khatas would, vest in the Gram 
Samaj, namely, respondent no. 6 and for that no express 
order in favour of respondent no. 6 is necessary. We 
have thus no doubt that the impugned orders did not 
call for any interference by the Court in exercise of its 
jurisdiction under Art 226 of the Constitution of India 
and the WTit petition was, therefore, rightly dismissed. 

For the reasons given above, we see no substance in. 
the appeal and dismiss it. We make no orders as to^ 
costs. 

. 'Appeal dismissed^ 
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ELECTION PETITION 


Before Mr. Justice G. D. Sahgal* 

KRISHNA BEHARI ... Petitioner^ 

V. 

JITENDRA BAHADUR SINGH 

... Opposite-party. 

1967 

Representation of the People Act, 1951, ^5. 87 proviso, 100(1) 

(b ) — ■^Corrupt practice — Corrupt practice committed by the 
rival candidate i,e,, responden\t no, 10 who to as set up by the 
returned candidate i.e., respondent no. 1 — No allegation that 
it was so committed with the consent of ^tke returned candi- 
date — Presumption of consent cannot be inferred with regard 
to corrupt practice — Issue, regarding corrupt practice com- 
mitted by respondent no. 10, 7iot material. 

In order that the election may be declared void on account 
of a coiTupt practice committed by the rival candidate i.e., 
respondent no. 10 who was set up by the returned candidate 
i.e., respondent no. 1, this corrupt practice must be declared 
to have been committed by him 'with the consent of the 
returned candidate or with the consent of his election agent. 

The mere fact that respondent no. 10 was set up by respon- 
dent no. 1 does not necessarily mean that any corrupt practice 
committed by respondent no. 10 must have been committed 
by him with the consent of respondent no. 1 or latters’ elec- 
tion agent. There can be no presumption that -respondent 
no. 10 was an agent with the consent of respondent no. 1 for 
the purpose of committing a corrupt practice. 

The issue of corrupt practice, committed by respondent no. 

10 is not material for the purpose of the case for even if it is 
found that the alleged corrupt practice was committed by 
respondent no. 10 there being no' allegation that it was com- 
mitted with the consent of respondent no. 1 no evidence would 
be allowed to be led that it was so. 

Election petition no. 7 of 1967. 

The facts appear in the judgment. 

M. P. Srivdstava 2 Lnd Umesh Chandra Srivastava, for 
the petitioner. 

*WhiIe sitting at Lucknow. 
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Bishiin Singh, Ramesh Singh and Vishal Singh^ for 
respondent no. 1. 

R. B. Bisaria, for respondent no. 3. 

Sahgal^ J. : — This election petition comes up today 
for deciding as to whether issue no. 3 is at all material 
to the case and whether any evidence should be allow- 
ed to be led on this issue. 

Issues were struck in the case on the 15 th Septem- 
ber, 1967. Issue no. 3 out of those issues reads as 
follows : 

Was Sahdullah, respondent no. 10 set up as a 
candidate by respondent no. 1 in his own inter- 
est ? ” 

Did Sahdullah make an appeal to the Muslim electo- 
rate to vote for him by giving out his name as Sahdullah 
Khan Ghazi as given in Schedule A ? 

Does the word Ghazi ’ have any special significance 
and did he ask the Muslim electorate to vote for him 
as a Ghazi ? 

Did this act of his amount to fraudulent device and 
contrivance resorted to by him to interfere with free 
exercise of electorate right of Muslim electorate ? 

The point as- to whether this issue is material to the 
case or not has to be decided in view of the proviso 
to 5. 87 of the Representation of the People Act, 1.951 
■(hereinafter called the Act). The proviso gives dis- 
cretion to the High Court to refuse, for reasons to be 
lecorded in writing, to examine any witness or wit- 
nesses if it is of the opinion that the evidence of such 
a witness or witnesses is not material for the decision 
of the petition. 

^ ,In ordei to decide the point as to whether this issue 
is material or not we have to assume that the allega- 
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tions made in the petition giving rise to this issue are 1967 
correct. Then it has to be seen that even if all these krishka 
allegations are correct will- they at all affect the result 
of the petition and give the petitioner a ground for Jitkndra 
allowing the petition ? The allegations are contain- ^Skg'h'^ 
ed in para. 11, ground (c). ■ 


The contention^ of the petitioner as set up in ground 
(c) is that respondent no. iO Sahdullah ivas set up as a 
candiciate by respondent no. 1 in his own interest as he 
had no hopes of getting Muslim vote.s and respondent 
no. 10 had every chance of getting Muslim votes. The 
petitioner then goes on to describe that in getting those 
votes ne tvas guilty of corrupt practice which has been 
described therein. The question is whether any cor- 
rupt practice committed by a rival candidate does give 
a ground to the petitioner for declaring the election 
void even if he has been set up by the returned candi- 
date himself ? 


The relevant provisions are contained in s. 100 of 
the Act and shorn of the portions of that section which 
are not relevant for the purpose of this enquiry they 
read as follows : 


“ 100. (1) Subject to the provisions of sub-s. (2) 

if the High Court is of opinion — 

(«)••• ; or 

(b) that any corrupt practice has been commit- 
ted by a returned candidate or his election agent or 
any other person with the consent of a returned 
candidate or his election agent; or 
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(d) that the result of election in so far as it con- 
cerns a returned candidate, has been materially 
affected — 
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(ii) by any coi'rupt practice committed in 
the interests of the returned candidate by 
an agent other than his election agent; or 


the High Court shall declare the election of the return 
ed candidate to be void. 


(2) If in the opinion of the High Court a 
returned candidate has been guilty by an agent 
other than his election agent of any corrupt prac- 
tice, but the High Court is satisfied — 


(a) that no such corrupt practice was commit- 
ted at the election by the candidate or his election 
agent, and every such corrupt practice was com- 
mitted contrary' to the oi'ders and without the con- 
sent of the candidate or his election agent; 

(c) that the candidate and his election agent 
took all reasonable means for preventing the com- 
mission of corrupt practices at the election; and 


(d) that in all other respects the election was 
free from any corrupt practice on the part of the 
candidate or any of his agents. 
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Learned counsel for the petitioner points out that 
his case relates to cl. (&) of suh-s. (1) of s. 100 and is si>jgh 
not covered by cl. (d)(ii) of that sub-section. Let us there- sahgai, j. 
fore, examine what does cl. (b) provide. It provides 
for the election of the returned candidate to be dec- 
lared void if the High Court finds that any corrupt 
practice has been committed by the returned candi- 
date or his election agent or by any other person with 
the consent of the returned candidate or his election 
agent. The corrupt practice is said to have been com- 
mitted in this case by respondent no. 10. Respondent 
no. 10 is not the returned candidate. He is not his 
election agent either for that is not the allegation. He 
is a third person. In order that the election may be 
declared to be void on account of a corrupt practice 
committed by him this corrupt practice must be declared 
to have been committed by him with the consent of the 
returned candidate, that is, respondent no. 1 or with 
the consent of his election agent. There is no alle- 
gation in the petition that the corrupt practice alleged 
to have been committed by respondent no. 10 w’as 
committed by him with the consent of respondent no. 

1. What has been alleged is that respondent no. 10 
had been set up by respondent no. 1 in his own inter- 
est to wean (?) away, Muslim votes from the other rival 
candidates of respondent no. 1 probably because res- 
pondent no. 1 himself did not stand the chance of get- 
ting such votes. The mere fact that respondent no. 

10 was set up by respondent no. 1, does not necessarily 
mean that any corrupt practice committed by respon- 
dent no. 10 must have been committed by him with 
the consent of respondent no. 1 or the latter’s election 
agent. 
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The learned counsel for the petitioner draws mv 
attention to the provisions of s- 99(2) of the Act read 
with s. 123(7), Explanation. Sub-s. (2) of s. 99 pro- 
vides that in s. 100 expression ‘agent’ has the same 
meaning as s. 123. The Explanation of sub-s. (7) of 
s. 123 provides that in this section the expression ‘agent’ 
includes an election agent, a polling agent and any 
person who is held to have acted as an agent in con- 
nection with the election with the consent of the 
candidate. The contention is that as respondent no. 
10 acted on behalf of respondent no. 1 having been 
set up by him he was his agent and as he is his agent the 
presumption is that whatever he did (?) with his consent. 
Thus, any corrupt practice that might have been com- 
mited by respondent no. 10, according, to this argu- 
ment, must be deemed to have been committed with 
the consent of the returned candidate respondent no. 1 
and the case will thus come within the mischief of cl. 
(b) of sub-s. (1) of s. 100. 


This argument it is difficult to accept. If respon- 
dent no. 10 was an agent at all of respondent no. 1 
he was an agent in connection with the election with 
the consent of respondent no. 1. There can be no 
piesumption that he was an agent with the consent of 
respondent no. 1 for the purpose of committing a cor- 
rupt practice. There is no justification for equating 
consent for acting as an agent in connection wdth the 
election with consent in connection with the commit- 
ting of a corrupt practice. 

That, in my opinion, ends the matter and for xvant 
of there being any allegation in the petition that the 
corrupt practice referred to in issue no. 3 was com- 
mitted by respondent no. 10 with the consent of res- 
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pondent no. I the issue is not material for the purpose 
of the case for even ic it is found that the alleged 
corrupt practice tras committed by respondent no. 10, 
there being no allegation that it v:as committed with 
the consent of respondent no. 1, no evidence tvouid 
be allowed to be led that it was so and anv evidence 
that might be led in the case to show that respondent 
no. 10 committed the said coiTupt practice would be 
useless for the purpose in the case. 


1967 " 
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Sabgal, J-.. 


Learned counsel, howeier, drew my attention to an 
authority of the Mysore High Court in Anjaneya 
Redd'; v. Gang'i Reddy fl) in support of his conten- 
tion. In order to appreciate the laiv laid dcu-ii in 
that case we have to looh to the provisions c? s. 100 as 
they stood at the time relevant for the purpose of that 
case. At that time though cl. (b) of snb-s. (1) of s. 
iOO was the same as it is at present except that for 
the tvords ‘High Court’ we had the word ‘Tribunal’,, 
cl. (d)(ii) tvas differently worded. It tvas worded as 
follows: 

“(d) that the result of the election, in so far as 
it concerns a returned candidate, has been mate- 
rially affected — 

(i) ” 

i(ii) by any corrvipt practice committed in 
the interest of the returned candidate by a 
person other than that candidate or his elec- 
tion agent or a person acting with the consent 
of such candidae or elecion agent, or 
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It would thus appear that the committing of a cor- 
rupt practice by a returned candidate through an agent 
did not specifically come into the picture at all in sub- 
s. (1) of s. 100 as it stood at that time. Sub-s. (2) 
which was an exception to sub-s. (1), however, referred 
to the corrupt practice being committed by the return- 
ed candidate through an agent. The question there- 
fore, arose as to rvhether such a corrupt practice to 
which sub-s. (2) of s. 100 was exception was covered by 
cl. (b) of sub-s. (1) or cl. (d). of that sub-section. If 
such a case was covered by cl. (d) the difficulty was that 
even if the result of an election had been materially 
affected by a corrupt practice committed in the inter- 
ests of the returned candidate by an agent, the election 
would not be declared to be void if it was found that 
it was committed without the consent of the candidate 
or the election agent, that the candidate and his elec- 
tion agent had taken all reasonable means for prevent- 
ing the commission of corrupt practices and that in 
all other respects the election ■^vas free from anv cor- 
rupt practice on the part of the candidate or any of 
his agents. There w’as a cl. (b) also in sub-s. (2) of 
s. 100 at that time but we are not concerned with it 
for the present in order to appreciate the argument. 
Thus, cl. (d)(ii) of sub-s. (11) of s. 100 would also cover 
the case of a corrupt practice committed by a person 
other than an agent in the interests of the returned 
candidate, but as his case rrould not be covered by the 
exception contained in sub-s. (2) of that section which 
is confined to the comipt practice committed by an 
agent only, its effect wnuld be that the election of the 
candidate by the commission of a corrupt practice by 
a rank outsider if it materially affects the result of the 
election, would become void even though that corrupt 
practice might have been committed without the con- 
sent of the candidate or his election agent or in spite 


2 ALL.] ALLAHABAD SERIES 543 

o£ all precaution being taken by him or his election 
agent lor preventing its commission but not if it is 
committed by an agent in similar circumstances. y. 
Such a result could not have been contemplated by 
the Legislamre. The Bench of the Mysore High 
Court, therefore, thought that sub-s. (2) was an excep- sahgai, J- 
don to cl. (h) of sub-s. (1) of s. 100 if the corrupt 
practice contemplated therein was committed by an 
agent which term is included in the phrase 'any other 
person’, the consent of the candidate for committing 
the corrupt practice being presumed in such a case. 

The matter, however, came up before a Bench of 
this Court also on two occasions in Moti Lai v. Mangla 
Prasad (1) and Ghayiir Ali Khan v. Keshav Gupta (2) 
and it was of opinion that sub-s. (2) of s. 100 was a 
superfluous piece of legislation. It was pointed out 
that in the Act before its amendment in 1956 by Act 
27 of 1956, under sub-s. (2)(b) the Tribunal could set 
aside any election if a corrupt practice was committed 
by any ordinary agent with the connivance of the 
returned candidate. Then came sub-s. (3) which was 
word by word the same as the present sub-s. (2) except 
for an insignificant difference. In that setting sub-s. 

(3) , as it then was, had a meaning because it provided 
an exception to cl. (h) of sub-s. (2); but after the 
amendment sub-s. (2) of s. 100 became an entirely 
superfluous and meaningless piece of legislation, hav- 
ing been thoughtlessly retained after the amendment 
of s. 100. The difficulty in giving a meaning to sub- 
s. (2) of s. 100 after the amendment of s. 100 in 1956 
was faced by the Madras High Court also in M. A. 

Muthiah Chettiar v. Sa. Ganesan (3), also by the Rajas- 
than High Court in Sheopat Singh v. Harish Chandra 

(4) and also the Bombay High Court in Sudhir Lax- 


(2) 10 E.L.R. 154. 
(4! 16 E.L.R. 103. 



(I'y 15 E.L.R. 425. 
(3) 14 E.L.R. 482. 
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.annMenrlra v. S. A. Danga (11 All these cases ivere 
consmered by the Mysore High Court in Anjaneya 
Hciinv V. Gang, Reach m. It is not necessary to dis- 
cuss tnose cases to shovr as to hove various High Courts 

. ;f created by the aniendment 

h o. ijao in retaining the old sub-s. (3) of the Act in 
tne snape ot sub-s. (2) of s. 100 after the amendment 
-affice It by saying that the Mysore High Court tried 
to give a meaning to cl. (h) of sub-c. (1) by including 
the case of an agent in the portion of the clause refer" 
nng to any other person’. In that manner bv put- 
ting a harmonious construction to the two clause of 
sub-s. (1 of s 100 the Mysore High Court summed up 
the result as follows: * 

_ ‘‘To sum up, though the result of the election 
IS la e to e set aside, because the corrunt prac- 
t.ces committed by his 'agents' are deemed ‘to have 
een “/ifMed to by him, he can avoid that result 
. establishing the requirements of s. lOOl'Ph ” 

v e’'T’ihaT^IT' learned Judge who' deli- 

M-hich he haT^^"^ discussion from 

Al.ich he^had come to that conclusion it was clear that 

thm remarked 

^ 1 - uas possible to complain that these exercises in 

. luenta gj-mnastics” could easily have been avoided 
-hafting an important section like s. 100 He then 

01 such diScttlty a Judge sholild 

If the makers of the Act had themselves come 
across this ruck in the texture nf u u 

they have straightened it out? He mustThelt 
do as they irould have done. A- Judge mus*- not 
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alter the material of which it is woven, but he can 
and should iron out the creases. KjasHN* 

Behari 

V. 

The “mental g)mmastics” had to be committed in that 
case by the learned Judge because the ‘creases’ in view 
of the faulty drafting had to be ‘ironed out’. But Sahgai, j. 

I am fortunate in not being faced with that difficulty 
as the Legislature itself has by now ‘ironed out’ the 
■‘creases’ by proper legislation. They have amended cl. ’ 

((i)(ii) of s. 100 by Act 58 of 1958 by substituting in 
place of the tvords ‘by a person other than that candi- 
date or his election agent or a person acting with the 
consent of such candidate or election agent’ the words 
‘by an agent other than his election agent’, so as to 
give a meaning to the exception contained in sub-s. (2) 
of that sectio* where the word ‘agent’ has been used. 

It cannot now be said that sub-s. (2) of s. 100 has been 
retained by the amendment of 1956 in a fit or absent- 
mindedness by the Legislature as a superfluous and 
meaningless piece of legislation nor is it necessary to 
strain the language of the statute in order to give a 
meaning to that provision assuming that the Legis- 
lature must be deemed to have kept a certain provi- 
sion of law intact -with some purpose. The meaning 
'of the statute as it now stands is clear. Sub-s. (2) is 
now an exception to sub-s. (1) for the purpose of cl. 
t(d)(ii) of the ' latter sub-section. 

Altogether, therefore, I hold that issue no. 3 is not 
material for the purpose of the case for even if it is 
decided that respondent no. 2 was guilty of the cor- 
rupt practice referred to therein as it has not been 
asserted in the petition that he had committed that 
corrupt practice with the consent of the returned 
candidate, respondent no. 1, it cannot be taken into 
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consideration for the purpose of deciding as to whether 
the election of respondent no. 1 is void. No evidence, 
therefore, shall be permitted in the case to be led. in 
connection with issue no. 3 under the proviso to s. 87 
of the Representation of the People Act. 


Ordered accordingly^ 
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APPELLATE CIYIL 


Before Mr. Justice Mahesh Chandra^ 


BALMIKI SINGH (Defendant-Appellant) 

V. 

VIATHURA PRASAD and others ... (Plaintiff- 
Respondent) 


Code of Civil Prccedure, 1908, O. X, rr. l and 2 — Statement 
under — Difference between; — O. X^ r. 2 — Statement under 
— Statement made inadvei^tently by the counsel — Whether 
binding on the party — Court can consider the matter. 

There is a clear difference between a statement under r. 1 
and one under r. 2 of O. X of the Code of Civil Procedure. 
There is no limitation in r. 2 that the questions must be 
limited to the allegations specifically made in the pleadings. 
R. 1 is confined only to ascertainment from the party — or his 
pleader. R. 2 provides for examination not only of the party 
or the pleader but also a companion of the party, that is any 
person by whom a party or its counsel is accompanied. The 
statement under r. 2 of a person accompanying the party with- 
out any authority or power on his behalf cannot occupy the 
same position as the statement of the party or his pleader made 
under r. 1. Admissions made by a party under r. 1 are con- 
clusive against him. A statement under r. 2 would be of great 
value and has to be considered in the decision of the case. 

The statement under O. X, r. 2, does not stand on the same 
footing as the statement under O. X, r. 1, and the question 
whether a particular statement made under O. X, r. 2, would 
or would not bind the party concerned can be considered by 
the courts and when they come to the conclusion that the state- 
ment was made by the counsel inadvertently that statement 
made inadvertently could not be said to be binding on his 
clients. 

Second appeal no, 949 of 1958 against the judgment 
and decree passed by R. B. Khandelwal, Civil Judge, 
Gonda, dated October 18, 1958 in Civil Appeal No. 450 
of 1957. 
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Karta Krishna and Kailash Nath, for the appellant. 


liNcff* Ram Jee, for the respondent. 

, iMahesh, Chandra, f : —This is a defendant’s second 

Prasad appeal against the decree of both the Courts below. 

Mathura Prasad, Shyam Lai and Dan Bahadur res- 
pondents instituted a suit against Balmiki Singh appel- 
lant for posses.sion over plots nos. 428/22, 444/12, and 
429/25 of village Kundrti of district Gonda and recovery 
of Rs.60 as damages, alleging that Ram Govind, the 
father of respondent no. 1 and grand-father of respon- 
dents nos. 2, and 3, was a sub-tenant of the disputed 
plots and became an adhivasi on the enforcement of the 
U. P. Zamindari Abolition and Land Reforms Act, 
1950. They alleged that Ram Govind died subsequent- 
ly and as his heirs the respondents became the ddhivasis 
of the disputed plots and became sirdars thereafter on 
30th October, 1954. The appellant is said to have 
wrongfully cut away the crops of these plots causing a 
loss of Rs.65 to the respondents. 

The appellant contended that he himself was the 
adhivasi and had become sirdar of the disputed plots 
with effect from 30th October, 1954 and that the suit 
was barred by limitation. 

The trial Court held that the respondents and not 
■ the appellant were the adhivasis and thereafter sirdars 
of the disputed plots, that the suit was within time and 
that the respondents suffered damage to the extent of 
Rs.60. The suit was accordingly decreed. The appeal 
was dismissed by the first appellate Court. 

The Courts below considered in detail the oral and 
documentary evidence produced by the parties. In 
particular there was a difference in the extracts of khasras 
(Exs. A-1 and A-2) relating to 1356 F. and 1359 F. res- 
pectively given by the patwari and filed by the appellant 
and certified copies of the same khaii'as (Exs. 9 and 10) 
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issued from the Record Room. In the certified copies 
(Exs. 9 and 10) there was an entry in the name of Ram 
Govind, the father of respondent No. 1 and grandfather 
of respondents nos. 2 and 3, as sub-tenant of the disputed 
plots while in the copies given by the patwari and filed 
by the appellant there was no such entry. The copies 
given by the pahoari were obviously incorrect as found 
bv the Courts below, because we find that Ex. .4-2 pur- 
porting to be for 1359 F. was really issued in 1358 F. 
i.e. on 25th May, 1957. No explanation has been 
offered by the patwari. In respect of the entries in 
1356 F. also he had merely copied the entries of 1355 F. 
The Courts below cannot, therefore, be said to have 
gone wrong when they held the certified copies issued 
from the Record Room to be correct and the extracts 
given by the patwari to be incorrect. They also consi- 
dered the oral evidence adduced by the parties and 
then came to the conclusion that the respondents and 
not the appellant had become the adhivasi and later on 
sirdars of the disputed plots. 

The only contention of the learned counsel for the 
appellant is that the respondents could not be in cul- 
tivatory possession of the disputed plots in 1359 F. 
since their counsel himself stated on the date of issues 
that Ram Govind had died six years prior to his state- 
ment and this would place the death of Ram Govind 
prior to 1359 F. This contention was considered by 
both the Courts below and they were of the view that 
the statement was made inadvertently by the learned 
counsel for the respondents on the date of issues and 
that respondent no. 1 Mathura Prasad had specifically 
stated in the witness-box that Ram Govind died 2|- or 3 
years prior to the date on which the witness was making 
the statement. Learned counsel for the appellant con- 
tends that the respondents are bound by the statement 
of their counsel. For this he relies on Abdul Aziz v. 


196(J 


Balmiki 

Singh 

V. 

Mathura 

Prasad 


M. Chandra 

I 


I 

i. 


II 




9 - 

:■ V. 

: *f 

m 


550 


THE INDIAN LAW REPORTS 




Balmiki 

Singh 

V, 

Mathura 

Prasad 

M. Chandra, 

j- 


550 THE INDIAN LAW REPORTS , [1967 

Mariam Bibi (1), Rajunder Narain Rae v. Bijai Govind 
Singh (2) and Nand Kishore v. Ganesh Prasad (3). On 
behalf of the respondents the contention is that the 
statement of the learned counsel for the respondents will 
not bind his clients as it was made inadvertently and 
also because the Court had no power to record that state- 
ment of his under O. X on the date of issues and relied 
on Manmohan Das v. Mst. Ramdei (4), Janki Prasad v. 
Arku Lai (5), Siiraj Mai v. Mst. Chhote (6) and Vasumal 
Valiram v. Karamchand Manghanmal (7). 

Before I consider the decisions relied upon by the 
learned counsel for the parties it would be useful if I 
look at the provisions of O. X, r. 1 and O. X, r. 2. O. 
X, r. 1 , runs as follows : 

“At the first hearin!^ of the suit the Court shall 
ascertain from each party or his pleader whether 
he admits or denies such allegations of fact as are 
made in the plaint or written statement if any of 
the opposite party, and as are not expressly or by 
necessary implication admitted or denied by the 
party agairist whom they are made. The Court 
shall record such admissions and denials.” 

It will be evidence that this rule relates only to as 
certainment by statements of the parties themselves or 
their pleaders whether allegations in the pleadings were 
admitted or denied by them. It will also be clear from 
rule 1 that this ascertainment is to be made by the Court 
only when the allegations are not expressly or by neces- 
sary implication admitted or denied by the party against 
whom they are made. 

O. X, r. 2, runs as follows : 

“At the first hearing of the suit, or at any subse- 
quent hearing, any party appearing in person or 

(1) I.L.R. XLIX (1926) AH 219. (2) 2 moore’s Indian Appeals 2.58 

(5) A.I.R. 1929 All. 446. (4) A.I.R. 1931 P.C. 175 

(6) 2 A.L.J. 777. (6) A.I.R. 1926 All. 411. 

(7) A.I.R. 1941 Sind 41. 
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present in Court, or any person able to answer any 
material questions relating to the suit by whom balmiki 
such party or his pleader is accompanied, may be 
examined orally by the Court; and the Court may, 
if it thinks fit, put in the course of such examination 

' , , . , „ M. Chandra, 

questions suggested bv either party. j. 

Evidently, it does not relate merely to the allegations 
in the pleadings. . It provides for oral examination of 
the party or companion of the party able to answer any 
material questions relating to the suit. There is no 
limitation in this rule that the questions must be limited 
to the allegations specifically made in the pleadings. 

Even the phrase “any material questions” has only been 
used in connection with the ability of the companion 
of the party to answer it and the rules says that the party 
or such a companion may be examined orally by the 
Court. I agree with the learned counsel for the res- 
pondents that this examination cannot take the place 
of evidence. As held by their Lordships of the Judicial 
Committee in Manmohan Das v. Mst. Ramdei (1) the 
Court would go wrong if under this provision it chose 
to examine any person as a witness. These provisions 
are not meant to take the place of O. XVIIl. At the 
same time it would be incorrect to say that the oral exa- 
mination by the Court would be limited to the admis- 
sion or denial of the snecific allegations in the pleadings. 

Nor does the decision of their Lordships of the Privy 
Council lay down any such proposition. 

The two rules 1 and 2 of O. X cannot stand on the same 
footing for another reason also. R. 1 is confined only 
to ascertainment from the party — or his pleader. R. 2 
provides for examination not only of the party or the 
pleader but also a companion of the party, that is any 
person by whom a party or its counsel is accompanied. 

The statement of a person accompanying a party with- 
(1) A.I.R. 1981 P.C. 175. 
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out any authority or power on his behalf cannot certain- 
BAunKi ly occupy the same position as the statement of the party 
or his pleader made under r. 1. It has been repeatedly 
held that so far as the statement under O. X, r. I is con- 
cerned admissions made by a party under this rule are 
conclusive ^ against him. Such a statement is in the 
same position as written pleadings of the parties A 
statement under r. 2 of O. X, would certainly be of 
great value and has to be considered in the decision of 
the case, but there is a clear difference between a state- 
nient under r. I and one under r. 2. 

It is true that in this case the statement was made by 
the learned counsel for the plaintiffs and not bv a mere 
companion of the party. The party was, however, en- 
titled to show that the statement of the learned counsel 
was made inadvertently and did not represent the true 
state of affairs. Mathura Prasad (respondent no. I ) him- 
self came into the witness-box and stated on 4th Novem- 
ber 19,9/ before t.le Munsif that his father Ram Govind 
led three years ago. In the Revenue Court Mathura 
rasad (respondent no. I^ explained that his counsel had 
stated about the death of his father six years ago, but it 
was really his (respondent no. I’s) brother who had died 
SIX years ago and that his father died in the vear the 
mmtndan was finished. He had also stared definitely 
that his father was in po.ssession in 1S56F. and 1359 F. 
and had died about 2^ or 3 years ago. The statement 
^ vmg been made on 28th April, 1956 and the zamin- 
dan havmg been abolished by the issue of notification 
193,., It dearly means that Ram Govind 
led tn the year 1952 and not six years before the state- 
ment of respondent I’s counsel on 1st August. 195,5. 
e same counsel Sri Mohammad Avub, who made the 

Sforthe^ Tr*' *e case 

had evidently contended before them that his statement 
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had been made inadvertently. There is no question of 
an amendment of an oral statement which had actually Balmiki 
been made. The learned counsel could only inform the 
Court about the mistake in his statement. Respondent 
no. 1 himself had certainly done so when after men- — 
tioning his'' counsel’s statement he stated that his brother 
had died six years ago and that his father Ram Govind 
died in the year in which the zamindari w’as abolished. 

The Courts below were then perfectly justified in con- 
sidering whether Or not the statement of the learned 
counsel for the respondents was made inadvertently. 

After considering this aspect of the matter they came to 
the conclusion that the statement was actually made in- 
advertently and relied on the statement of respondent 
no. 1 himself regarding the time of the death of his own 
father after considering the documehtai'y evidence also. 

In Abdul Aziz v. Mariam Bihi (1) this Court was 
considering a statement made under O. X, r. I only and 
not under O. X, r. 2- As mentioned already, in the case 
of statement under O. X, r. 1 it was an admission of the 
plaintiff’s allegations in the pleadings and had to be 
taken as conclusive. It was not a statement under O. X, 
r.2. 

In Rajunder Narain Rae’s case (2) the question raised 
was about the mode in which the accounts were direct- 
ed to be taken by the decree giving possession. The 
case had been decided by the Provincial Court on 28th 
July, 1809 and by the Sudder Dewanny Adawlut on 27th 
July, 1812. It was on 18th December, 1819, more than 
seven years after the decree of tne Sudder Dewanny 
Adawlut that an order was made for taking an account 
of what the respondent had to receive with reference to 
one moiety or portion of the profits of the zamindari. 

The calculations were made and the Vakil for the appel- 

0 ) I.L.R. XI.IX All. *219. (*2) 2 Moore's Indian Appeals 253. 
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lant had agreed in the name of client to the sum cal- 
culated as the mesne profits of the zamindari. It was 
in that connection that the Privy Council had held that 
the admission and consent of a Vakil made with due 
authority would bind his client and that where an order 
tvas made for the payment of a certain sum being the 
moiety of the profits of an estate founded on the am^ount 
tor which security had been taken as the rental of the 
zamindari when possession was given up, and that 
amount was admitted and assented to by the Vakil in 
Court and the order made accordingly. It was held 
that such a consent was binding on the client and pre- 
cluded him from afterwards opening the account. That 
was the case of a consent and the Privy Council itself 
observed that their Lordships did not state that it was 
their opinion that the case might not be made out that 
the admission of the vakil was not made with due autho- 
rity but in the case before them there was no doubt 
that he had the authority of his clients. This decision 
cannot therefore, be interpreted to mean that courts are 
precluded from going into the question whether the state- 
ment can be said to have been and was actually made 
inadvertently without the authority of the client on the 
point, particularly when it is not a case of a consent. 

In Najid Kishore’s case (1) it has only been decided 
that where an admission had been made by the lawyer 
of a party and the Subordinate Court had decided the 
case upon that admission it would not be correct to re- 
open the matter in appeal. In the present case both 
the Courts below had themselves considered the state- 
ment of the learned counsel for the respondent and far 
rom deciding the case on the statement of the learned 
counsel for the respondents they considered that state- 
ment and the statement of respondent no. 1 himself 
and came to the conclusion that it was the statement of 

(1) A.I.R. 1929 All. 446. 
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respondent no. 1 which disclosed the true state of affairs 
and that the statement of the learned counsel for the Balmiki 
respondents was made inadvertently. Nand Kishore 
Rai’s case (1) also cannot, therefore, help the appellant, 

Janki Prasad v. Arku Lai (2) dealt with s. 118 of the M.'ch^ra. 
old Civil Procedure Code. This was a case relied upon J- 
by learned counsel for the respondents for the proposi- 
tion that the examination of the learned counsel for the 
respondent made in the trial Court was- illegal. This 
contention is without force in view of the sjaecific word- 
ing of O. X, r. 2, which permits examination not only 
of the party but also of his companion. As mentioned 
als. , and as pointed out by their Lordships of ‘the Pri-vy 
Council in Manmohan Das (3) it was not for supersed- 
ing the ordinary procedure of trial and take the place 
of O. XVIII, but only to be used to obtain information 
on material questions. The question about the time of 
death of Ram Govind was a material question and the 
Court could obtain information on that point. But if 
the learned counsel for the respondents made a mistake 
while giving th;\t information, respondent could show 
the correct state of affairs and also show that the state- 
ment of the counsel was made inadvertently. The man- 
ner in which the mistake of the learned counsel was made 
could also be explained and on this point the Courts 
have, as already seen, found that the statement was in- 
advertently made. 

In Suraj Mai v. Mt. Chhote (4) this Court clearly held 
that a statement made under O. X r. 2, by a person ap- 
pearing to prosecute a case or to look after it on behalf 
of the party is not necessarily binding on that party. 

This would also show that the statement uned O. X, r. 

2, does not stand on the same footing as the statement 
under O. X, r. 1, and the question whether a particular 

(1) A.I.R. 1929 All. 446. (2) 2 A.L.J. 777. 

(3) A.I.R. 1931 P.C. 175. (4) A.I.R. 1926 All. 411. 
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statement made under O. X, r. 2, would or would not 
BArjuiKi bind the party concerned can be considered by the 
Courts and when they come to the conclusion that the 
pra™^' statement was made by the counsel inadvertently that 
- — statement made inadvertently could not be said to be 

M. Chandra, binding On his clients. 

Vasumal Valiram’s case (1) also can be authority for 
proposition that the Court is not entitled to examine 
a party or his counsel when he finds it necessary to 
obtain any information from such party on any material 
question. All that it held is that it could not take the 
place of the procedure under O. XVIII. 

It would, therefore, follow from an examination of 
the decisions cited by the learned counsel for the parties 
that it was open to the Courts below to ask the learned 
counsel for the parties under O. X, r. 2, C. P. C. about 
the time of the death of Ram Govind which was a mate- 
rial question. Xhe statement made was not a state- 
ment under O. X, r. 1, C. P. C. but only under O. X, r. 2, 
C. P. C. and it was open to the Courts below to go into 
the question whether the statement of the learned coun- 
sel for the respondents was made inadvertently and 
whether the statement of respondent no 1 himself on 
that question was correct. After having gone into that 
question and coming to a finding of fact the Courts 
could not be said to have been in error when they found 
that acmally the respondents and their predecessor were 
in cultivatory possession in 1356 F. and 1359 F. The 
entry of actual possession in the khasra of 1356 F. was 
also in favour of the respondents’ predecessor Ram 
Govind and not the appellant, vide Ex. A-1. So was the 
entry in 1359 F. note Ex. A-2. 

The appeal is accordingly without substance and is dis- 
missed with costs. 






(1) A.I.R. 1941 Sind. 41. 


Appeal Dismissed. 
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CIVIL MISCELLANEOUS 


Before Mr. Justice Pathak 


SHAMSHUDDIN, Senior Vice-President^ Munici- 
pal Board^ Farrukhabad (Petitioner) 


1967 

January 10, 


V. 

Dr. B. N. SAREEN and others (Respondents) 

U. P. Municipalities Act, 1916, 5 . 47-A(l}(a) — Resignation 

within computation of the period — Resignation, when takes 

effect — Expressions ‘of or ‘from’ if make a difference. 

Where a statute requires an act to be done within a speci- 
fied period of a certain date, the period commences from the 
date immediately next after the date. The use of epressions 
‘from’ and ‘of’ in the context bring about no real diflEerence. 
Under s. 47-A(l)(fl) the President is entitled to a clear period 
of three days immediately following the day on which he 
received the communication of the passing of the motion of 
no-confidence. 

Resignation takes effect after it is accepted. 

Civil Miscellaneous Writ No. 3622 of 1966. 

R. N. Bhalla, Sri Dhar and S. N. Kacker, for the 
Applicant. 

S. C. Khare K. C. Saxena and P. C. Gupta, for the 
Opposite-parties. 

Pathak^ J. ; — The first respondent, Dr. B. N. Sarin, 
was elected President of the Municipal Board, Farrukb- 
abad in December, 1964. Sometime later, about the 
middle of the year 1966, the petitioner, Shamshuddin, 
was elected as Senior Vice-President of the Board. It 
appears that some of the members of the Board had 
lost confidence in Dr. Sarin as President and in a meet- 
ing held on 9th September, 1966, a motion of non-con- 
fidence was passed. 
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The validity of the meeting was challenged by Dr, 
Shamsh- Sarin by a petition under Art. 226 of the Constitution 
Z'!"’ filed on 12th September, 1966, and an interim order was 
°'sa^'‘ granted by this Court prohibiting the selection of a 
plihlk I President. The petition was dismissed by 

Dwivedi, J. on 23rd November 1966. 


The result of the motion of non-confidence was com- 
municated to Dr. Sarin on 9th September, 1966. On 
12th September, 1966 he forwarded his resignation to 
the District Magistrate, Farrukhabad. It seems that in 
the belief that the office of President had become vacant 
the petitioner assumed the office of President and com- 
menced on 13th September, 1966 to exercise the powers 
of that office. One of the first acts m that capacity was to 
pass an order on the same date that the Board’s office and 
Municipal Schools would remain closed on 14th Septem- 
ber, 1966 in celebration of his assumption of office. It 
appears that there was some misgiving in the Board on 
the question whether the petitioner could exercise the 
powers of the President of the Board. Dr. Sarin refer- 
red the matter to the District Magistrate who forwarded 
the reference to the State Government. On 16th Sep- 
tember, 1966,the State Government sent a telegram to 
the District Magistrate advising that the outvoted Pre- 

sident continued in office so long as the acceptance, of 

his resignation by the Commissioner, Allahabad, was not 

20th September, 

1966, the State Government issued notice to the ped- 
tioner charging him with improper conduct in the dis- 
charge of his duties and flagrant abuse of his position on 
the ground that he had passed the order of 13th Sep- 
^266 closing the Board’s office and municipal 

'i; Allahabad had not yet communicated to the Board his 

acceptance of Dr. Sarin’s resignation as President. The 

show cause why he should not 
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be removed from the office of Senior Vice-President 
under sub-s. (vii) and (viii) of cl. (b) of sub-s. (2) of s. 48 
read with sub-s. (3) of s. 55 of the U. P. Municipalities Act. 
By the same notice he was infornled that he was sus- 
pended by the Governor with immediate effect during 
the pendency of the inquiry against him. 

The petitioner now applies {or certiorari and prohi- 
bition against the inquiry proceeding against him and 
also for mandamus directing the Commissioner to ac- 
cept the resignation of Dr. Sarin. There is the further 
prayer that the petitioner should be permitted to func- 
tion as acting President of the Board without any inter- 
ference. 


1967 


Shamsh- 

UDDIN> 

V. 

Dr. B. N. 
Sarebn 


Pathak, J. 


The petitioner says that the office of the President 
had become vacant when he commenced to exercise the 
powers of that office, and therefore there was no founda- 
tion for the charge framed against him. His case rests 
on two submissions. It is contended that Dr. Sarin did 
not resign his office as President within three days of the 
receipt of the communication that the motion of non- 
confidence had been passed and, therefore, by virtue of 
cl. (b) of sub-s. (1) of s. 47-A of the U. P. Municipalities 
Act he ceased to hold office of President on the expirj" 
of three days after the receipt of such communication 
and thereupon a casual vacancy must be deemed to have 
occurred in the office of the President. It is said that 
as the communication was received by Dr. Sarin on 
9th September, 1966, the period of three days closed with 
11th September, 1966 and no resignation having been 
made by Dr. Sarin during that period, he ceased to hold 
office on and from 12th September, 1966. Accordingly, 
it is pointed out, the petitioner was entitled to exercise 
the powers of the President from that date, and in 
making an order on 13th September, 1966 directing the 
Board’s office and the municipal schools to remain 
closed on 14th September, 1966 he was not guilty of any 
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improper conduct or of abuse of his position. The 
submission depends for its strength upon the question 
whether the period of three days concluded with 11th 
September, 1966. It is clear that if it did, the subse- 
quent resignation by Dr. Sarin of his office as President 
could not preclude the operation of cl. (b) of sub-s. 

(1) of s. 47-A. S. 47-A provides: 

“S. 47-A. Resignation of President on vote of 
no-confidence — 

(1) If a motion of non-confidence in the Presi- 
dent has been passed by the Board and communicat- 
ed to the President in accordance with the provi- 
sions of s. 87-A, the President shall — 

(a) within three days of the receipt of such 
communication, either resign his office or re- 
present to the State Government to supersede 
the Board, stating his reasons therefor; and 

(5) unless he resigns under cl. (a), cease to 
hold office of President on the expiry of three 
days after the date of receipt of such communi- 
cation and thereupon a casual vacancy shall be 
deemed to have occurred in the office of the 
President within the meaning of s. 44-A : 

Provided that if a representation has been 
made in accordance with cl. [a) the Board shall 
not elect a President until an order has been 
made by the State Government under sub-s. 
(3). 

(2) [Deletedff. 

(3) If a representation has been made in accord- 
ance with sub-s. (1), the State Government ma^ 
after considering the same either supersede the 
Board for such period, not exceeding the remain- 
der of the term of the Board, as may be specified, 
w reject the representation. ...” 
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Cl. (a) of sub-s. (1) of s. 47-A contemplates that the 
President shall resign his office within three days of the 
receipt of the communication that the Board has passed 
a motion of non-confidence against him. 

When cl. (a) speaks of the President resigning his 
office within three days, it refers only to the act of the 
President drawing up his resignation in writing and 
handing it over to the District Magistrate under sub-s. 
(1) of section 47 which, as I shall presently show when 
considering the other submission of the petitioner, is 
attracted here. It does not include within its scope all 
that is necessary to make the resignation effective in law. 
It refers to a conscious act- on the part of the President, a 
deliberate choice out of the two alternatives offered him 
under cl. (a) and embraces no more than what the 
President on his part is to do if he decides upon resigna- 
tion. He must deliver his written resignation to the 
District Magistrate within three days of receipt of the 
communication. Upon the material before me, that 
was effected on 12th September, 1966. The question 
is whether 12th September, 1966 is within the period of 
three days of 9th September, 1966? 


1967 
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It seems to me that the principle is well settled that 
where the statute requires an act to be done within a 
specified period of a certain date, the period commences 
from the date immediately next after that date. In 
Goldsmiths Co. v. West Metrop Ry. (1) the Court was 
called upon to decide whether the notice served by a 
company to treat for the purchase of lands was served 
in time. The statute which gave the company power 
to take land, which power was to cease after three years 
after the passing of the Act, received the Royal assent 
on 9th August, 1899. The Company served the notice 
on 9th August, 1902. The Court held that the notice 

(1) L.R. (1904) 1 K.B. 1, 



562 


the INDIAN LAW REPORTS 


[1967 

1967 was served in time. So also in stewart v. Chapman 
SHAMSH- (I)- A Special Bench of the Madras High Court In re 
uDDiN, Court-fees (2) considered a notification reading “that 
Dr. b. n. amendments do come into force from the date of nublica- 

Sarebn • 

2 tion in the Gazette”. Schwabe, C. J. and Coutts- 

Pathak, J. Xrotter^ J. formulated the rule for determining whether 
the named date from which the period was to be com- 
puted should be excluded in the computation. They 
pointed out that if the named date was the beginning * 
of a definite limited period, that is, when there was a 
terminus ad quern as well as a terminus a yuo, then prima 
facie the first day is excluded, but if the named date was 
the beginning of an indefinite period then prima facie 
the first day is included. Applying that rule the named 
date, that is the date of receipt of the communication, 
being the beginning of a definite limited period, namely 
three days, the named date must be excluded. In other 
words, the date 9th September, 1966 must be excluded 
and the period of three days commences with 10th Sep- 
tember, 1966 and closes with 12th September, 1966. 

This conclusion is fortified if reference is made to s. 9 
of the U. P. General Clauses Act which declares that 
under any U. P. Act it shall be sufficient, for the pur- 
pose of excluding the first in a series of days or any 
other period of time, to use the word ‘from’. I see 
little distinction between the words ‘from’ and “of” in 
the use to which they are put for the purpose of indicat- 
ing the point of commencement of a period of time. 

It seems to me that where one speaks of the President 
being allowed three days from receipt of the communi- 
cation or the President being allowed within three days * 
of receipt of the communication to do a certain act there 
is no real difference. The same conclusion is reached 
from another approach. It is clear from cl. (a) of sub-s. 

(h) of s. 4/-A that an option is open to the President 
either to resign his office or to represent to the State 
Government to supersede the Board and he is reouired 

(1> L.R. (1961) 2 K. B. 792. ( 2 ) a.I.R. 1924 Mad. 257. 
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to state his, reasons therefor. A period of three days has 
been allowed by the statute to enable the President to 
consider which of the two alternatives he will choose 
and having made his choice to exercise it. If the inter- 
pretation suggested by the petitioner is accepted it could 
mean that in a case where the communication of the 
passing of the motion of non-confidence is received by 
the President a few minutes before midnight of a certain 
day, then that date being included the period of three 
days would take into account an effective period of two 
days only to enable the President to consider his course 
of action and to act upon it. That is so because the 
day upon which the communication was received would 
be considered as a complete day commencing from the 
midnight preceding, even though the communication 
was actually received only a few minutes before the mid- 
night ending that day. A day, as a general rule, means 
a complete day, and it was recognised as long ago as 
Clayton’s case (1) that the courts refused to take notice 
of “all fractions and divisions of a day, for the uncer- 
tainty which is always the mother of confusion and con- 
tention”. Notice is taken of fractions of a day when- 
ever it is necessary to decide which of two events first 
happened. Upon that rule, having regard to the inten- 
tion of the Legislature expressed in cl. {a) of sub-s. (1) 
of s. 47-A, it is apparent that the President is entitled 
to a clear period of three days immediately following 
the day on which he received the communication of the 
passing of the motion of non-confidence. The peti- 
tioner relies upon the observation of Mehrotra, J. in 
Shambhu Dayal v. U. P. Government, Lucknow (Q) to 
the effect that “the three days are to start from the time 
of the communication of the resolution to the Presi- 
dent . Now the question before that learned Judge 
was merely whether the three days were to start from 

(1) (1585) 5 Rep. lb. (2) 1957 A.L.J. 205. 
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the date when- the communication was despatched by 
the Judicial Officer who presided over the meeting, 
which passed the motion of non-confidence, or from the 
date when the communication was effected. S. 47-A (1), 
which was considered by him, contained language essen- 
tially different from that attracted to this case. The 
question before Mehrotra, J. could not have arisen 
under s. 47-A(l) as it stands today. There is nothing in 
the judgment in that case which indicates that the learn- 
ed Judge considered whether in the computation of the 
three days the day on which the communication was 
effected is to be included or excluded. In my opinion, 
the observations in Shamhhu Dayal’s case (1) do not 
afford any guidance on the question under consideration. 
On the contrary in Ram Krishna Verma v. State of U. P. 
(2) G. C. Mathur^ j. had occasion to consider the pro- 
visions of s. 47-A as they stand at present. In that case 
the motion of non-confidence was passed by the Board 
on 13th June, 1966 and the result was communicated 
to the President on the same date. The President hand- 
ed over a representation purporting to be one under 
ch {a) of sub-s. (1) of s. 47-A on 16th June, 1966. The 
statute required that the representation should be made 
to the State Government, and the learned Judge observ- 
ed that if it could be deemed that delivery of the repre- 
sentation to the District Magistrate was equivalent to 
making a representation to the State Government then 
there could be no doubt that the representation was 
made within the prescribed period of three days. 

Upon the aforesaid considerations, I see no force in 
the first submission of the petitioner. 

The alternative submission of the petitioner is that 
as the resignation was fonrarded by Dr. Sarin to the 
District Magistrate on 12th September, 1966, he must 
be considered to have vacated his office as President on 

(1) 19S7 A.L.J. >205. ( 2 ) iggg a.L.J. logi. 
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that date and, therefore, on 13th September, 1966 the 
petitioner was competent to exercise the powers of the 
Presidient. Here, again it seems to me that the peti- 
tion must fail. 
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It is necessary to examine the relevant provisions of Pathak, j. 
the statute. S. 87-A(ll) provides that a copy of the 
minutes of the meeting together with a copy of the 
motion of non-confidence and the result of the voting 
thereon shall on the termination of the meeting be for- 
warded forthwith by the Judicial Officer to the President 
and the District Magistrate. Then cl. {a) of sub-s. (1) 
of s. 47-A says that the President shall, within three days 
of the receipt of the communication, as required by s. 

87-A, either resign his office or represent to the State 
Government to supersede the Board. Sub-s. (1) of s. 47 
provides that the President wishing to resign may for- 
ward his written resignation through the District Magis- 
trate to the State Government or the Prescribed Autho- 
rity according as to whether he is President of the Board 
of a city or of any other Board. Sub-s.. (11-A) of s. 87-A 
requires that as soon as may be after three days of the 
receipt of the copies mentioned in sub-s. (11), the Dis- 
trict Magistrate shall forward the same to the State Gov- 
ernment together, in the event of the motion of non- 
confidence having been carried, with a report whether 
or not the President has forward his resignation in 
accordance with the provisions of ss. 47 and 47-A. It 
is apparent from this sub-section that in the contempla- 
tion of the Legislature s. 47 is called into play when the 
President resigns his office on receiving the communica- 
tion that a motion of non-confidence has been passed. 

Now s. 47 reads : • 


“47. Resignation of President — (1) A President 
of a Board wishing to resign may forward his writ- 
ten resignation through the District Magistrate — 
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(a) where he is the President of the Board of 
a city to the State Government, and 

(&) where he is the President of any other 
Board, to the Prescribed Authority. 

(2) On receipt by the Board of information that 
the resignation has been accepted by the State Gov- 
ernment or the Prescribed Authority, as the case 
may be, such President shall be deemed to have 
vacated his office.” 

It IS contended by the respondents that when reference 
IS ’^ade by sub-s. (11) of s. 87-A, the necessary inference 
IS that both the sub-sections of s. 47 are intended to ope- 
rate, and that the office of President becomes vacant only 
when the acceptance of the resignation of the existing 
President is communicated to the Board. Otherwise, 
say the respondents, there is no statutory provision indi- 
cating when the office becomes vacant in the event of a 
resignation under cl. (a) of sub-s. (1) of s. 47-A. The 
petitioner, on the contrary, urges that it could never 
have been intended that a President, in whom the Board 
had declared its loss of confidence, should continue in 
Office, and therefore no question arose whether his 
resignation should or should not be accepted. Conse- 

r goes on, the provisions of sub-s. 

(^} ot s. 47 are not attracted. 

The law pertaining to the resignation of municipal 
functionaries and public officers can be summarised 
^ eo™"^on law, thg resignation of a munici- 
pal officer did not take effect so as to vacate a vacancy 
until such resignation was accepted by the proper 
a^thoruies. This rule was a necessary cLsequeLe'of 
the principle that it was an offence for a number of a 
municipal corporation duly elected to a municipal office 

has been expressed in 
England that by the common law it is the duty of every 
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person having the requisite qualification, elected or ap- 
pointed to a public municipal office, to accept the same, 
and that a refusal to accept such office is punishable (!)• 
In respect of public officers, the inclination of the com- 
mon law, and adopted as a principle of law by the Ame- 
rican courts, is that to be effective the resignation must 
be accepted by competent authority (2). Without ac- 
ceptance, the resignation is nothing and the officer re- 
mains in office. In Edwards v. United States (3), it was 
pointed out that at common law a public office was con- 
sidered a burden which the appointee was bound to 
bear, and that he could resign only when the appointing 
power consented. This rule is so firmly recognised that 
it was held in one case, Com. ex rel Wootton v. Bern- 
tnger (4) by the Supreme Court of Kentucky that even 
though a statute provided that all resignations of office 
shall be in writing, and received and recorded by the 
court Or officer required to fill the vacancy, it does not 
operate to make a resignation effective when received 
and recorded or, change the rule that it becomes effec- 
tive when accepted. The principle of the common law 
can, however, be superseded by statute, and in England 
under the Local Governriient Act, 1933, it has been dec- 
lared that a person elected to office under that Act may 
resign that office by notice in witing signed by him and 
delivered to the clerk of the County Council, the town 
clerk or such other authority as is designated, and that 
the resignation takes effect upon the receipt of the notice 
by the person or body to whom it is required to be deli- 
vered (5). Again, at common law, a resignation when 
complete creates a vacancy in the office, and yet one 
finds in sub-s. (2) of s. 47 of the U. P. Municipalities Act 
that the office of the President becomes vacant only upon 

(II 37 American Jurisprudence pp. 864 (,S 285), 878 (g 252). 

(2) 43 American Jurisprudence p. 23 (§167). 

(3) 203 U. S. 471, 26 L. Ed. 314. notf 14. 

(4) 95 A.L.R. 213 cited in 43 Ameri- 
can Jurisprudence p. 24 (§ 167) foot- 

(5) 25 Hals. (2nd Ed.) p. 445, § 836. 
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the receipt by the Board of information that the resignar 
tion has been accepted by the State Government or the 
Prescribed Authority. The statute here appoints a stage 
lying even beyond the acceptance of the resignation. 

Now, reverting to the facts of the instant case, it ma y 
be that as the President resigns upon a motion of non- 
confidence being carried against him, the necessity of 
acceptance does not arise and it may be possible to infer 
that sub-s. (2) of s. 47 does not come into play. But I 
need not express any opinion on the point in this case. 
What seems clear to me is that even if it be taken that 
the resignation is completed and is effective merely by 
its communication to the authority to whom it is made, 
that event has not been proved to have occurred on Sep- 
tember 12, 1966 or even the next day. The resignation 
had to be communicated to the State Government or the 
Prescribed Authority, and in this case there is no dispute 
that it was to be communicated to the latter. The District 
Magistrate is merely the channel through which the re- 
signation is to be forwarded. He is no more than that. 
It is not the authority to whom the resignation is to be 
communicated. The statute has app>ointed the Pres- 
CTibed Authority to receive the resignation. In the 
instant case, the Commissioner of the Allahabad Divi- 
sion has been constituted the Prescribed Authority. 
The resignation was received by the District Magistrate, 
Farrukhabad, at 4 o’clock in the afternoon of 12th Sep- 
tember, 1 966 but there is no evidence, or even any sug- 
gestion, that it reached the Commissioner on that very 
day or even the next day. The submission of the peti- 
tioner that the mere act of forwarding the resignation 
by Dr. Sarin to the District Magistrate on 12th Septem- 
ber, 1966 made the resignation effective cannot be ac- 
cepted. There is no provision in the statute that the 
act of forwarding the resignation suffices to complete the 
resignation and make it effective in law. I am unable 
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to draw that inference from the mere circumstance that 
sub-s. (il-A) of s. 87-A requires the District Magistrate 
to report to the State Government whether the President 
has forwarded his resignation. If the statute had in- 
tended the act of forwarding the resignation to serve 
in law as completing the fact of resignation, it would 
have plainly said so. Regajrd must be had to the cir- 
cumstances that when the Legislature intended to give 
legal completeness to the resignation by an artificial 
standard, it specifically enacted a declaration such as 
embodied in sub-s. (2) of s. 47. I fail to find any com- 
parable provision. In my opinion, it has not been es- 
tablished by the petitioner that the resignation of Dr. 
Sarin had matured into an act complete and effective in 
law, and the office of the President had been vacated, 
when the petitioner commenced to exercise the powers 
of that office and made the order of 13th September, 
1966. 

In the result, therefore, this petition must fail. 

The petition is dismissed with costs. The interim 
orders dated 27 th September, 1966 and 3rd October, 
1966 are discharged. 

Petition dismissed. 
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CIVIL MISCELLANEOUS 


Before Mr. Justice G. D. Sahgal* 


January, 20 


HARI SHANKER SHARMA (Petitioner) 

e. 

THE STATE OF U. P. (Respondent) 

Nagar Mahapalika Adhiniyam, 195I9, 106, 107, 108, 

o6i{6), 077(f ) — Officiating or temporary appointments on the 
posts created under s. 106—5. 108 apply— S. 107, 577(B) and 
r._ 15 0 / the U. P. Nagar Mahapalika Sew a Niyamawali, 1962 
do not apply to such appointments— Procedure under s. 107 
has to be followed in case of permanent appointments. 

Alternative remedy — to get an order reviexued by the 
sarne authority— Relief under s. 537(3) of U. P. Nagar Maha- 
pahka Adhimyam, 1959,-7/ alternative remedy. 

S. 108 of The U. P. Nagar Mahapalika Adhiniyam, 1959, is 
independent of s. 107. While s. 107 relates to the permanent 
appointments to the posts, s. 108 relates to officiatinff and 
temporary appointments. Cl. (/) of s. 577 does not deaf with 
such appointments. S. 577(f) the Adhiniyam should be read 
ong with s^ 106, 107 and 108 of the Adhiniyam and taking 
^ would appear that in case of servants of 
me Mahapalika who come over to it from the Municipal 
Bo^d, Improvement Trust, Development Board or the local 
authority, the procedure under s. 107 has to be followed only 
IP cases where they have to be appointed permanently to the 
under s. 106 and not temporarily to which 

77eW as me petitioner was appointed temporarily on the 

annhv'^ Nagar Adhikari s. 108 of the A^iniyam 

applied to him and not s. 107, s. 577(f) or r. 15 of the U P 
Nagar Mahapalika Sewa Niyamawali, 1962. 

'^e relief under s. 537(3) of the Adhiniyam is only a dis- 
cretionary relief given to me Mahapalika or any other person 
who may like to make any representation to get the order 

reviewed Government. A right to^get an order 

reviewed by me same authority is not an absolute right but is 
a very limited right and it can not be said that it is a remedy 
alternative to one provided under Art. 266 of me Constitution.^ 

♦While sitting at Lucknow. 
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Writ Petition No. 729 of 1965 under Art. 226 of the 
Constitution of India. 

I-. . ’• irlARl 

The facts appear in the judgment. . 

S. D. Misra, for the petitioner. "• 

btandmg Counsel ]. S. Trivedi for opposite party. U- 

Sahgal^ J. : — This is a petition under Art. 226 of the saugai. j. 
Constitution by one Hari Shanker Sharma against the 
State of Uttar Pradesh praying for the quashing of an 
order of the respondent contained in annexure 13 by 
issuing a writ of certiorari. There is a further prayer 
to the effect that this Court be pleased to issue such 
other writ or direction as it may deem fit and necessary. 

By resolution no. 126 passed on the 10th of January, 

1965 the Nagar Mahapalika of Lucknow created under 
s. 106(1) of the U. P. Nagar Mahapalika Adhiniyam 
(hereinafter to be described as the Adhiniyam) among 
other posts, a post of Sahayak Nagar Adhikari, Under 
sub-s. (1) of s. 107 of the Adhiniyam appointment to 
this post can be made by the Nagar Pramukh after con- 
sultation with the State Public Service Commission in 
the manner prescribed and not otherwise. S. 1 08 of the 
Adhiniyam, however, provides that, notwithstanding 
anything contained in s. 107, officiating and temporary 
appointments to such a post, may be made by the ap- 
pointing authority without consulting the State Public 
Service Commission, but no such appointment shall 
continue beyond the period of one year nor shall be 
made, where it is expected to last for more than a year 
without consulting the State Public Service Commis- 
sion. The result was that when the post was created 
by the resolution on the 10th of January, 1965 a letter 
(annexure 4) was addressed to the Public Service Com- 
mission, Uttar Pradesh requesting that, along with some 
other ])osts similarly created, the Commission may ad- 
vertise for the vacancy for this post. In the meantime, 
however, the petitioner had been appointed to this post 

73 — 



572 


THE INDIAN LAW REPORTS 


Hari 

Shanker 

Sharma 

V. 

The State 
opU.P. 

Sahgal, J. 


[1967 

under s. 108 by the Nagar Pramukh by the order dated 
the 16th of January, 1965, contained in annexure 1, 
and it was also pointed out to the State Public Service 
Commission that the present incumbent could also apply 
for the post if he felt that he fulfilled the necessary 
qualifications. In fact, a number of posts was created 
by the resolution dated the 10th of January, 1965 by 
the Nagar Mahapalika and it was with respect to all 
those posts that a reference was made to the Public Ser- 
vice Commission, the post of the Sahayak Nagar Adhi- 
kari being one of them. In all those posts temporary 
or officiating appointments had been made and the 
Commission was requested to advertise for all those 
posts and, as for the persons who were occupying those 
posts, it was pointed out that those persons could also 
apply for those posts if they felt that they fulfilled the 
necessary qualifications. We are, however, not con- 
cerned with the other posts but are concerned only with 
the post of the Sahayak Nagar Adhikari. The order 
making the appointments to those posts indicates that it 
was necessary to consult the State Public Service Com- 
mission for appointments to those posts under s. 107 of 
the U. P. Nagar Mahapalika Adhiniyam, but for those 
posts officiating appointments were being made till the 
recommendation of the Public Service Commission was 
received for appointment. 

It would thus appear that after the creation of the 
posts on the 10th of January, 1965 the appointments 
were made to those posts including the appointment of 
the petitioner to the post of the Sahayak Nagar Adhikari 
by the Nagar Pramukh purporting to act under s. 108 
of the Adhiniyam. It also appears to have been made 
clear in the letter, contained in annexure 4, dated the 
17th of April, 1965, which was sent to the Public Ser- 
vice Commission calling for their recommendation that 
the present incumbents to those posts including the 







petitioner to the post of Sahayak Nagar Adhikari also 
could make applications for their respective posts if Ham 
they felt that they fulfilled the necessary qualifications sha^"* 
making it plain that the appointments of those incum- thbStatb 
bents were only temporary or officiating. u. p. 

In pursuance of the order the petitioner began to sahgai, j. 
work at the post. When he was working on that post, 
an order was received from the State Government, con- 
tained in annexure 13, suspending the execution of the 
order, among others, of appointment of the petitioner 
to the post of Sahayak Nagar Adhikari. The order of 
the Government is dated the 24 th of November, 1965 
and reads as follows : 


“Whereas, the Nagar Mahapalika, Lucknow 
passed resolution no. 126, dated January, 10, 1965, 
sanctioning the creation of posts in each service 
under section 106 of the U. P. Nagar Mahapalika 
Adhiniyam, 1959 (U. P. Act No. II of 1959) in 
accordance with sub-para (3) of para 6 of the U. P. 
Nagar Mahapalika Services (Designations, Scales of 
Qualifications, Conveyance Allowance and 
Method of Recruitment) Order, 1963; 

And, whereas, the Nagar Pramukh and the Mukh- 
ya Nagar Adhikari who are the appointing au- 
thorities for posts mentioned in sub-s. (1) and (2) 
of s. 107 of the said Adhiniyam, respectively, made 
temporary appointments in officiating capacities to 
the various posts created by the Mahapalika under 
the aforesaid resolution from amongst the existing 
employees of the Mahapalika by invoking the pro- 
visions of s. 108 of the said Adhiniyam; 

And, whereas, it was incumbent on the aforesaid 
appointing authorities to adopt the procedure laid 
down in cl. (J) of s. 577 of the said Adhiniyam and 
r. 15 of the U. P. Nagar Mahapalika Sewa Niyama- 
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wali, 1962 before making appointments of existing 
employees of the Mahapalika to the posts created 
under s. 106 of the said Adhiniyam; 

^ And, whereas, the aforesaid appointing autho- 
rities failed to adopt the procedure laid down in 
cl. (/) of s. 577 and r. 15 of the U. P. Nagar Maha- 
palika Sewa Niyamawali, 1962 while making ap- 
pointments to the said posts; • 

And, whereas, the State Government is of the 
opinion that the marginally 
noted orders relating to ap- 
pointments to the aforesaid 
posts made by the Nagar 
Pramukh and the Mukhya 
Nagar Adhikari are in con- 
travention of the provisions 
of the said Adhiniyam and 
the Niyamawali; ' 

Now, therefore, in exer-. 
cise of the powers under 
sub-s.(l) ofs. 537 of the said 
Adhiniyam the Governor of 

susn^n^ .K • Pradesh is pleased to 

suyend the execution of the said marginally noted 

orders 

wh^h might have been issued by them regarding 
I P intments to the posts created by the" Maha^ 
pahka under s. 106 of the said Adhiniyam in its 
resolution no. 126 dated January 10, 1965.” 

laid down ' r77 Tb'‘'A‘S!* *' 

before making Ip^in^r” of 

^ PP nrments of the existing employees 


1. Nagar Pramukh’s order no. 5, 
dated 16th January, 1965. 

2. Mukhya Nagar Adhikari *s 

January, 

1965. 

8. Mukhya Nagar Adhikari’s 

1965 *^ January. 

4. Mukhya Nagar Adhikari’s 
orfer no. 14, dated 21st January, 
I9oo. 

5. Mukhva Nagar Adhikari’s 

1^5^ 22nd January, 

6. Mukhya Nagar Adhikari’s 

196^ ^5* January, 

nS Nagar Adhikaris 

196^ February, 

crL ^ Adhikari’s 

1963 February 
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including the petitioner, of the Mahapalika to the posts 
created under s. 106 of the Adhiniyam and as this proce- 
dure had not been followed, the appointment was not 
proper. The order purports to have been passed under 
s. 537(1) of the Adhiniyam. 

S. 577 of the Adhiniyam, in so far as it is relevant, 
provides : 

“577. Save as expressly provided by the provi- 
sions of this Chapter or by a notification issued 
under s. 579 — 

* * * * 

(e) all officers and servants in the employ of 
the said Municipality, Improvement Trust, 
Development Boar ' or local authority imme- 
diately before the appointed day shall, not- 
withstanding anything in ss. 106 and 107, be 
officers and servants employed bv the Maha- 
palika in a temporary caoacity under this Act 
and for so long as they are not appointed to 
posts created under this Act they shall draw 
the same salaries and allowances and shall be 
subject to the same conditions of service to 
which they were entitled or were subject on 
the said day; 

* # # 

(/) the following procedure shall be adopted 
in appointing the officers and servants referred 
to in cl. (e) to the posts created by the Maha- 
palika under s- 106. 

(1) appointments to posts for which 
consultation of the State Public Service 
Commission is necessary under s. 1 07 shall 
be made according to the provisions of that 
section.” 

. 
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S. 537(1), in so far as it is relevant, provides that if 
Hari the State Government is of opinion that the execution 
of any resolution or order of the Mahapalika or of any 
The%atb Mahapalika authority is in contravention of or in 

O- P - excess of the powers conferred by this Act or of any 
Sahgai, j. other law for the time being in force or has been passed 
or made in abuse of any such power, the State Govern- 
ment may, by order in writing, suspend the execution of 
such resolution or of order, or prohibit the doing of 
any such act. 

It has, therefore, to be seen as to whether there has 
been a violation of the provisions of s. 577(f) of the Adhi- 
niyam or r. 15 of the Niyamavali making appointments, 
among others, of the petitioner to the post of the Saha- 
yak Nagar Adhikari. 

It would be seen that on the creation of the Nagar 
Mahapalika the continuation of the appointments of the 
previous employees of the Municipality, Improvement 
Trust, Development Board or the Local Authority 
immediately before the creation of the Nagar Maha- 
palika was guaranteed as officers and servants employed 
by the Mahapalika in temporary capacity under the Act 
for so long as they were not appointed in accordance 
with the provisions of the Act. They were to draw the 
same salaries and allowances and were subject to the 
same conditions of service to which they were entitled 
or subject to on the date of the creation of the Nagar 
Mahapalika, the Mahapalika being created on the 1 st of 
February, 1960. Cl. (jf) of s. 577 lays down the proce- 
dure for the appointment of these officers and servants 
to the posts created by the Mahapalika under s. 106. 
The Government seem to be of the opinion that as the 
petitioner was not an officer or servant of the erstwhile 
Municipal Board of Lucknow, referred to in cl. (e), he 
could not be appointed to any post created by the Maha- 
palika, except in accordance with the procedure pres- 



ALLAHABAD SERIES 


577 


2 ALL.] 

cribed under cl. (f) of s. 577 under which so far as the 
petitioner is concerned, the post being one to which 
appointment had to be made in consultation with the 
State Public Service Commission, without the consulta- 
tion of the State Public Service Commission. The con- 
tention on behalf of the petitioner, however, is that this 
relates to the appointment under s. 107 of the Adhi- 
niyam, i.e., permanent appointment, and does not relate 
to an appointment under s. 108 of the Adhiniyam, 
under which the appointment of the petitioner had 
been made, pending permanent appointment which 
could be made only in consultation with the State Pub- 
lic Service Commission under s. 107. The contention 
put forward by the petitioner appears to be correct. S. 
577, cl. (e), only guarantees the continuity of appoint- 
ments of the employees of the Municipal Board, Im- 
provement Trust, Development Board or the local 
authority, as the case may be, before the creation of the 
Nagar Mahapalika on the same terms and conditions on 
which they were working. Cl. (/) provides that after 
the posts had been created by the Nagar Mahapalika 
they could be appointed to those posts only in accord- 
ance with the procedure prescribed. A reference has 
been made to s. 107 of the Adhiniyam which related to 
appointments to the posts that may be created by the 
Nagar Mahapalika under section 106 which provides for 
the appointment to those posts. Section 108 is inde- 
pendent of s. 107. While s. 107 relates to the perma- 
nent appointments to the posts, s. 1 08 relates to officiat- 
ing and temporary appointments. Cl. (/) of s. 577 does 
not deal with such appointments. It deals only as to 
how the employees who were already working before 
the creation of the Mahapalika can be absorbed in the 
posts created by the Mahapalika under s. 106. The 
Mahapalika created a number of posts by its resolution 
dated the 10th of January, 1965. It would have taken 
sometime before these posts could be permanently filled 
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in in accordance with the procedure prescribed under 
s. 107. In the meantime, the work had to be continued. 
The appointing authorities of the Nagar Mahapalika, 
therefore, followed the procedure under s. 108 by mak- 
ing temporary and officiating appointments to those 
posts subject to the permanent appointments being made 
in consultation witn the State Public Service Commis- 
sion. The petitioner had not been appointed to the 
post permanently under s. 107 of the Adhiniyam. Cl. 
(/) of s. 577 deals with appointments , under s. 107 of the 
Adhiniyam. His appointment being officiating is not 
hit by that clause. It is subject to all the limitations of 
s. 108 of the Adhiniyam, i.e., the appointment cannot 
last for more than a year. S. 577(f) of the Adhiniyam 
should be read along with ss. 106, 107 and 108 of the 
Adhiniyam and taking them as a whole it would appear 
that in case of servants of the Mahapalika who come 
over to it from the Municipal Board, Improvement 
Trust, Development Board or the local authority, the 
procedure under s. 107 has to be followed only in cases 
where they have to be appointed permanently to the new 
posts created under s. 106 and not temporarily to which 
s. 108 applies. As the petitioner was appointed tem- 
porarily, s. 108 applied to him and not s. 107 or s. 577(f). 
The appointment of the petitioner, therefore, was pro- 
per and the State Government had no power to suspend 
the execution of the order of appointment of the peti- 
tioner under s. 537 of the Adhiniyam. 

As to the violation of r. 15 of the Niyamavali, refer- 
red to in the order of the Government, this rule is in 
no way inconsistent with the conclusions arrived at 
above. It only provides that where consultation of the 
Commission is necessary under the Act before making 
appointment of any servant referred to in cl. (e) of 
s. 577 to any post created under the Act, a reference 
shall, before making such appointments, be made by 
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the Mukhya Nagar Adhikari to the Commission to de- 
termine the suitability of the candidate. This rule also 
only applies to cases of permanent appointment contem- 
plated under s. 107 of the Adhiniyam and not to those 
made under s. 108. 

The learned Senior Standing Counsel appearing on sahgai. j. 
behalf of the respondent opposed the petition on four 
grounds. 

He pointed out that the post being permanent the 
appointment could not but be one to which s. 107 ap- 
plied and not s. 108. It is not possible to accept this 
argument. The post may be permanent, but still till 
the appointment is made to that post on a permanent 
basis it may be necessary to appoint some one to carry 
on the current duties of that post. In such circum- 
stances there is no bar to a temporary or officiating ap- 
pointment being made to that post which would be 
subject to the limitations contained in s. 108. 

Then it was urged that if two views are possible as to 
the interpretation of a certain provision and one view 
has been taken by the Government, there can be no 
interference under Art. 226 of the Constitution by this 
Court. I am, however, of opinion that two views are 
not possible in the matter on the principle of the har- 
monious construction of the various provisions of the 
statute and this point, therefore, also cannot be of any 
help to the respondent. 

It was then urged that there was an alternative remedy 
available to the petitioner inasmuch as the petitioner 
could approach the State Government under s. 537(3) 
for the revoking of the impugned order. Under 
s. 537(3) it is provided that the State Government may 
at any time, on representation by the Mahapalika or 
otherwise, revise, modify or revoke an order passed 
under sub-s. (1). This provision gives power to the 
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State Government to revise, modify or revoke its order 
Shakkw the representation made to it. But this is only a 
<i;f^^etionary relief given to die Mahapalika or any 
w other person who may like to make any representation 

^}. . I ^ ^ by the State Government. A 

ight to get an order reviewed by the same authority is 
not an absolute right but is a very limited right and it 
cannot be said that it is a remedy alternative to the one 
provided under Art. 226 of the Constitution. 

It was then urged that the appointment of the peti- 

to the order of appointment, though under s. 108 
the appointment could not be continued beyond he 
(.rtod of one year. The appointment being tfCrat 
H could not contmue beyond one year in view of S 

notmran"that’thl°^ Adhiniyam. But that does 

be carSw bad and so it should 

anfth?!'^"’ P«ition should be allowed 

till ■" "■ ri. 

mpm. It tang an appomtment under s. 108 it shall 
conform to the requirements of that proviom 

the^mder“n'?inti'rt‘‘“®'’' “““ 

er contained m annexure 13 quashed. 

Petition allowed. 
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APPELLATE CIVIL 


Before Mr. Beg^ the Chidf Justice and Mr. Justice 

Dwivedi 

. tm 

Sri GOPAL BEHARI KAPOOR (Appellant) 

V. • 

DISTRICT MAGISTRATE, ETAH and others 
(Respondents) 

Code of Civil Proeediire, Act v of 1908, 5 . 104, O. XXXIX., 
r. 4 and O. XLIII, r. l(r) — Discharge of interim order — If 
appealable under O. XLIII, r. l(r) — S. 104 if applies to appeal 
from an Order of Single Judge of the High Court to Divi- 
sion Bench — Order granting or vacating an interim order 
in Writ — If appealaile. 

A perusal of the various provisions relating to appeals from 
decrees and orders indicates that the appeals envisaged in the 
Code of Civil Procedure are appeals from a lower court to 
higher court and not from one judge of a court to another 
judge of the same court. The judgment of a single judge of 
the High Court constitutes the judgment of the High Court. 
Therefore, s. 104 has no application to order passed by a single 
judge .and no appeal would lie under O. XLIII, r. l(r) against 
such an order. 

Order granting or vacating an interim order in a pending 
writ petition does not amount^'to a judgment and is, therefore, 
not appealable under cl. 10 of the Lettert Patent. 

First Appeal from Order No. 413 of .1966 against the 
order of S. Chandra, J., dated 9th December, 1966 in 
C. Misc. Writ No. 3736 of 1966. 

A. P. Misra^ for the Appellant. 

The following judgment of the court w'as delivered 
by— 

BeGj C. J. : — This is an appeal under O. XLIII, r. 
l(r) of the Code of Civil Procedure by Sri Copal Behari 
Kapoor, President, Kasganj Municipal Board, district 
Etah. The appellant in this appeal. Sri Copal Behari 
Kapoor, had filed a writ petition in this Court being 





the INDIAN LAW REPORTS 


1967 


[1967 


Gopal 

Behari 

Kapoor 

V. 

District 
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Writ Petition No. 3736 of 1.966. Respondent no T i„ 
the tvnt petition was the District Magistrate Etah- res 
pendent no. 2 was Sri L. R. Lahri, CWUudS Etlh- 

cioarSd™^ members of the Muni- 

_ n the writ petition was that the meeting of thp 
Municipal Board of which he was the Pres 
scheduled to be held on the I7th of October, 1966 for 

SI eration of a no-confidence motion against him 
The requisition for the afnrpcciri nim. 

bear the signatnre of Sri Rart "I Pe^rted to 
Board. Tfemewinl;!^ 

Sri I R T , tfeing to be presided over bv 

h Lwr • -ho- Z 

officer rn maTn e^' ^-PP^fed judfeial 
the «id t^^pSn t' tt;r, ri^iir ‘r 7- 

fo'tiz'ztzz:- r - "“r 

rnnfirt/ the purpose of considering^ the no 

ing tTueSCtL^rro'-S: r ■ 

'^“aStrrra ^f' 

ms .he r«^nde„ts’nTt:\oM 

This writ petition tvas admit!? V, 

Court on the 4,h of Octobtr 966 ' ' n'T*' 

«id Bench passed the folWi^g order " *' 

of October°"966. m Arbas^ofth' 

the 14th of September iQfifi u J tiotice dated 

further ordersTh“.''. 

The application for interim relief came im f u ■ 

on the 14th of October, 1966 bffnrrA ^ 

passed the following order on tha^ J- "^ho 

"ti a a ^ oraer on that application • 

■he potfs «i!d1„T;:' !:■ o- °t 

Officer Who has beraT;!:!'*?;::^! 



ALLAHABAD SERIES 


583 



2 ALL.] 


trict Magistrate to preside at the meeting is not 196? 

competent to preside at that meeting. There is gopal 

also a dispute about the signature of one of the 
members to the requisition for calling a meeting 
of no-confidence. I think in these circumstances magistrate, 
the proper order would be to allow the meeting to 
be held on the 17th of October, 1966, as scheduled. 

Let the meeting be held on that date. Till further 
orders of this Court the Presiding Officer shall not 
send a copy of the minutes of the meeting together 
with the copy of the motion and the result of the 
voting thereon to the District Magistrate and to the 
President.” 

The writ petition came up for hearing before Satish 
Chandra, J. on the 9th of December, 1966. On that 
date the petition could not be heard but the learned 
Judge passed an order, the relevant portion of which 
runs as follows : 

“I have heard learned counsel. Since the hear- 
ing cannot proceed today, in my opinion this is not 
a fit case for the continuance of the stay order 
granted on the 14th of October, 1966. That order 
is, therefore, vacated.” 

Dis-satisfied with the said order, Sri Gopal Behari 
Kapoor, the petitioner, filed the present appeal in this 
Court on the 24th of December, 1966, under O. XLIII, 
r. l(r),C. P. C. This appeal was fixed for admission 
before us today. 

We are of opinion that this appeal deserves to be 
dismissed summarily on the preliminary ground that 
it is not maintainable. As the learned counsel for the 
appellant stated before us that a number of similar ap- 
peals have been admitted bv other Benches in this Court, 
we propose to give reasons in support of our view in 
some detail. It has been urged that the order passed 
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by the learned single Judge vacating the interim order 
GoPAt. was an order under O. XXXIX, r. 4, C. P. C. and an 

apical against that order was provided for under cl (r\ 
or O. YT.TTT t r* t> i , v / 


Bbhari 

Kapoor 


V. 

District 


% ^ 


ill 


; i -■ ^ 
fllH: 


X i 




r r\ vf TTT Uiiuer ci. (r 

^Gen stressed that 
tZ""’ proceedings under Art. 226 of the Constitution are civil 

Beg.c.j. will be governed by the Code of Civil 

Procedure. Reference is made to s. 1 17 of the Code of 
Civil Procedure which says that, save as provided in 
Part IX or Part X or in the rules, the provisions of the 
Code shall apply to High Courts. In this connection 
a reference is also made to s. 120 of the Code of Civil 
rocedure. and it is urged that O. XXXIX and O. 
LIII are not excluded by the said provision and are 
therefore applicable to a High Court exercising its ori- 
ginal civil jurisdiction under Art. 226 of the Constitution 
consideration to this argument we 
find It difficult to accept it. S. 96 of the Code of Civil 

a Code of Civil Procedure provides for 

apprfs from orders. The particular orders aeainst 
which an appeal lies under the Code of Civil Procriure 

Sun o ° Civil Pro- 

mn AaTth "ders would 

Pr* ednrS "‘'"'’r Code of Civil 
Procedure are appeals from a lower court to a hio-her 

oT nnr n ^ 

Judge of the High Court is an ^^*0 

aSolT:' Court is no Ss 

Ajcucn or tne High Court. No doubt therp* 

judnrDitnth^s.'’'' ^ 

appeals arp Tisitat The provisions for such 

cnsnsSci 

in Chap VIII r f; Ir ^ 

P r. 5 of the Rules of this Court. These 
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appeals are not controlled by the provisions contained 
in the Code o£ Civil Procedure. An express provisions 
is made in s. 4(1) of the Code of Civil Procedure, 1908, 
clarifying the position that nothing in the said Code 
shall be deemed to limit or otherwise affect any special 
or local law in force or any special jurisdiction confer- 
red. The law contained in the Letters Patent and 
Chap. VIII, r. 5 of the Rules of this Court would come 
under the category of special law and would, therefore, 
not be affected by the provisions of the Code. The pre- 
sent appeal is neither a Letters Patent appeal nor a spe- 
cial appeal under Chap. VIII r. 5 of the Rules of this 
Court. It is an appeal under O. XLIII, r. l(r) of the 
Code of Civil Procedure. Applying the principles 
enunciated above to the present case it cannot be held 
to be maintainable. 

A reference to the case law on the point would sup- 
port the same view. In the case of Mohd. Sharif v. 
Union of India (1), a learned single Judge had vacated 
an interim injunction in a pending second appeal. A 
special appeal was filed, and it was contended before a 
Bench of this Court that the order of the single Judge 
was appealable under O. XLIII. The reply of the 
Bench to the question as to why such an order should 
not be appealable is contained in the following observa- 
tion in the judgment : 

“The simple answer is that Order 43 of the Code 
is not applicable to orders passed by the Hieh 
Court.” 

In the case of Lalji Tandon v. Sripat Rai (2) a Divi- 
sion Bench of this Court held that s. 104 of the Civil 
Procedure Code contemplates appeals from one Court 
to the Court to which appeals are preferred from its 

(1) A.I.R. 1961 Alld. 83.. 
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(2) A.I.R. 1958 All. 105. 
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Beg- CJ. 


decrees. The Code of Civil Procedure does not con- 

the High Court to another Bench of the same Cofrt 

t-' *“'■ Devi (1) 

Etah ^ -iJivision Bench observed as follows : ^ 

, l! “,,‘T “tJ XLIII both apply 

e o. XLIII makes provision tor an appeal 
tam one court to another or it is intendrfTo 
over caws of an appeal from one Judge to a 
bench of the same Court VTT 

■ P. C. deals with appeals and s. 96 provides that 
an apped against a decree passed by a Court shall 
be to a Court authorised to hear ap^ls frl the 
decsions of such Court. Clearly s. 96 coMem 
plates two separate courts, one bring authorised 

Wirs'%'deaf“” 

C pV' '*i«h original decree, s. 104 

C. P. C. deals with orders, not being decrees and 

O XUn C p“' “nder 

^rn“ed ^Te “oS: 

Jud^ oTatu?t^oTCn°S S 

not provided for bv the CnH ^ 
ed by the Lelwrs^tph ^ 

of Ib 4tn:tlt^“;uirefV”h‘''^ 

u-on Viht* Htrco,?, j^ri^dic- 

(1) A.I.R. 1953 All. 647 ,,, p, 

(2) I.L.R (1899) XXVI Cal. 861. 
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lies or can lie, under the Civil Procedure Code, 1967 
from, the decree or order of the High Court in the 
exercise of its original civil jurisdiction, the appeal 
is by virtue of cl. 15 of the Letters Patent.” vT"" 

J - . Districo? 

and this argument was accepted by the Full Bench 
which held that such appeals were governed by the ‘ 
Letters Patent and not by s. 588 (which is equivalent 
to s. 104, C. P. C.). 

Jenkins, C. J. speaking for the Division Bench of 
the Calcutta High Court in Debendra Nath Das v. 
Bihudhendra Mansingh (1) observed: 

“ A Judge of a High Court sitting alone is not a 
Court subordinate to the High Court, but per- 
forms a function directed to be performed by the 
High Court. ” 


He held that this is a true result of the Letters Patent 
and the Code of the Civil Procedure, for the Code 
makes no provision for an appeal within the High 
Court, that is to say, from a Single Judge of the High 

Court. This right of appeal depends on cl. 15 of the 
Charter. 

A Division Bench of the Rangoon High Court con- 
sistmg of Roberts, C. J. and Leach, J. held in Hajee 
S. bnakul Hamid v. K. N. Mohamed Ibrahim (2) that 
s. 96, C. P. C. does not apply to appeals from decrees 
y a High Court in exercise of its original jurisdiction, 
but only provides for appeals from other Courts exer- 
cising original jurisdiction. The original side of a 
High Court is just as much the High Court as the 
appellate side, and rights of appeals are given not by 

the Civil Procedure Code but by cl. 13 of the Letters 
Patent. 

(1) A.I.R. 1916 Cal. 973. (2) A.I.R. 1937 Rangoon 268. 
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196T Similar view was expressed by the Madras High 
GoPAL Court in Sabhapathi Chetti v. Narayanasami Chetti (1). 

It was held that the provision made by cl. 15 of the 
DisMOT Letters Patent for appeals from one or more Judges of 
Magistrate, the High Court to Other Judges of the same court is 
entirely foreign to the provisions of the Civil Procedure 
G-l- Code relating to appeals from one Court to another. 

The Bombay High Court has also taken the same 
view. Dealing with the effect of s. 117, C. P. C., Hay- 
ward^ J. in Bhuta Jayatsingh v. Lakadu Dhansingh (]2) 
observed: 

“It appears to me to follow that the natural 
place to find the rules governing the exercise of 
the appellate civil jurisdiction over the other 
Judges of the High Court would be the Letters 
i ' Patent; while the natural place to find the rules 

governing the exercise of the appellate civil juris- 
diction over the civil courts of the mofussil sub- 
ject to the High Court would be the Civil Pro- 
j cedure Code. ” 

He further observed : 

“ It appears to me, therefore upon these consi- 
derations and authorities including that of the 
Privy Council that the civil appellate jurisdiction 
over civil courts subordinate to the High Court 
was alone in view when the Civil Procedure Codes 
were, by s. 632 of the Codes of 1877 and 1882 and 
by 5. 117 of the present Code, made applicable to 
the Chartered High Courts by the Indian Legis- 
lature. ” 

In the same case Scott, C. J. observed: 

“ In my opinion s. .98, like s. 104, read with O. 
XLIII, r. 1, must be taken to apply to appeals 
, from Courts of inferior jurisdiction to the High 

0) l-L.R. (190^ 9* Mad. Ml. A.I.R. 1919 Bom. 1. 
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Court, and not to appeals from one or more Judges 
of the High Court. ” 

This Full Bench decision was followed subsequently 
by the Bombay High Court in Vaman Ravji v. Nagesh 
Vishnu (1). 

The Lahore High Court has also taken the same 
view in Ruldu Singh v. Sanwal Singh (2). 

On a parity of reasoning s. 96, which provides for an 
appeal, would not apply to decrees passed by the High 
Courts. No appeal could, therefore, lie from a decree 
of a Single Judge of the High Court under s. 96. S. 
104 similarly will not be attracted when a party is 
aggrieved by an order passed by a Single Judge of a 
High Court. 


IMT 
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The historical development of the law on the subject 
also includes that s. 104, C. P. C. does not apply to 
orders passed by a Single Judge of the High Court, or 
otherwise affect the appeals that may lie under the 
Letters Patent. Under the Code of Civil Procedure of 
1877 a right of appeal was conferred by s. 588 from 
certain specified orders, and from no other orders. 
The Code of 1877 was replaced by the Code of 1882, 
but the provisions relating to orders were re-enacted in 
the same terms. 


The Bombay and Madras High Courts held that an 
appeal from an order passed by a Single Judge of High 
Court lies only in accordance with s. 588 and not other- 
wise. A Full Bench of the Bombay High Court in 
Sonhai v. Ahmedhhai Habibhai (3) held that cl. 15 of 
the Letters Patent and the Rules of the High Court, 
have to be read in the light of the provisions of s. 363, 
C. P. C., under which an appeal to the High Court 
from an interlocutory order made by one of the Judge* 

(1) A.I.R. IWO Bom. 316. (3) A.I.R. 1833 Lah. 888 

9 Bom. H.C.R. 898. 
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^ only in those cases in which an appeal is allowed 

SL of Civil Procedure. The Madras 

Kasoor High Court took the same view in Rajagopal in re. (1). 

Distoiot Privy Council overruled this view point. It held 

in Harish Chunder Choivdry v. Kali Sundari Deb ia (2) 

as follows : 

Bq:,c.j. 

“ It only remains to observe that their Lordships 
do not think that s. 588 of Act X of 1877, which 
has the effect of restricting certain appeals, applies 
to such a case as this, where the appeal is from one 
of the Judges of the Court to the Full Court. ” 
After this decision of the Privy Council, the High Courts 
of Calcutta, Bombay and Madras held that an order 
not appealable under s. 588, C. P. C. may still be 
appealable, provided it amounted to a “judgment” 
within the meaning of cl. 15 of the Letters Patent, vide 
Chappan v. Moidin Kutti (3), Sabhapatti Cheetti v. 
Narayanasami Chedti (4), Toolsee Money Dassee v. 
Sudevi Dassee (5) and Secretary of State v. Jehangir (6) 

But the Allahabad High Court in Banno Bibi v 
Mehdi Husain (7) expressed a Contrary view. Sir 
John Edge^ C. J. observed: 

If the order was not appealable under s. 588 
and s. 591 of the Civil Procedure Code it could not 

be appealed against under the Letters Patent of the 
High Court. ” 

This view was affirmed by a Full Bench of this Court 
m Muhammad Naim UUah Khan v. Ihsan-ul-lah Khan 

Sw iri Union of India v. Mohindra 

S^ply Co. (9) has pointed out that in this state of 
affairs the Legislature intervened. While enacting the 


(1886) I.L.R. 9 Mad. 447. 
I.L.R. (1899) 22 Mad. 68. 

I.L.R. XXin Cal 461. 

1 . 


(2) 10 I.A. p. 4 at 17 
S (\902) 25 Mad. 555. 

(8) I.L.R. a892) XIV All 226 
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Code of 1908 the Legislature incorporated s. 4 and 
enacted in s. 104(1) that an appeal shall lie from the 
orders set out therein and “save as otherwise expressly 
provided”, in the body of the Code “or by any law for 
the time being in force”, from no other orders. The 
Supreme Court observed (lat page 7): 

“The intention of the Legislature in enacting 
sub-s. (1) of s. 104 is clear: the right to appeal 
conferred by any other law for the time being in 
force is expressly preserved. This intention is 
emphasised by s. 4 which provides that in the 
absence of any specific provision to the contrary 
nothing in the Code is intended to limit or other- 
wise affect any special jurisdiction or power con- 
ferred by or under any other law for the time being 
in force. The right to appeal against judgments 
(which did not amount to decrees) under the 
Letters Patent, was, therefore not affected by s. 
104(1), C. P. C., 1908.” 
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Shah, J. speaking for the Supreme Court, further 
observed : 


“ Under the Code, as amended, the view has con- 
sistently been taken that interlocutory judgments 
(i.e. decisions though not amounting to decrees, 
which affect the merits of the questions between 
the parties by determining some right or liability) 
passed by Single Judges of Chartered High Courts 
were appealable under the Letters Patent. Ruldu 
Singh V. Sanwal Singh (1), Paramasivan v. Rama- 
sami (2), Vaman Ravji Kulkarni v. Nagesh Vish\nu 
Joshi (3) and Ram Sarup v. Kaniz Ummebani (4).” 

In spite of the changes incorporated by the Legislature 
in the Civil Procedure Code of 1908, this Court for a 

(1) I.L.R. (1922) 3 Lah. 188. (2) I.L.R. (1988) 56 Mad. 915. 

(8) I.L.R. (1940) Bom. 426. (4) I.L.R. (1937) All. 886 = 1936 

A.L.J. 1326. 
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1967 while continued to stick to its earlier opinion express- 

Gopal ed in the Full Bench case of Muhammad Naim Ullah 
Khan(l). The Full Bench decision was followed in Piare 
DismicT V. Madan Lai (2). This decision of this Court 
Magistrate, Came Up for Consideration before a Division Bench 

HiTABt • 

— _ consisting of Sulaiman, C. J. and Bennet, J. in L. Ram 

Sarup V. Mst. Kaniz Ummehani (3). The Bench held 
that the opinion expressed by the Division Bench in 
Piare Lai’s case (2) has not been followed by the other 
High Courts, and that it was no longer necessary to 
refer it to a Full Bench because of changes in the law. 
This Division Bench case brought the view point of 
the Allahabad High Court in line with the other High 
Courts. The decision of Sulaiman, C. J. was affirmed 
by another Division Bench of this Court in Dhoom 
Chand Jain v. Chaman Lai Gupta (4) where M. C. 
Desai, C. j. and S. N. Dwivedi^ J. held that Piare Lai’s 
case (2) was no longer good law because it did not con- 
sider the effect of s. 4 introduced in the Code of 1908. 
They also held that Piare Lai’s (2) decision must be 
held impliedly overruled by the Supreme Court in the 
Union of India v. Mohindra Supply Co. (5). 

The question of the applicability of s. 104 has thus 
become well-settled both negatively and positively. S. 
104 does not control the appeals that lie under the 
Letters Patent. Sub-s. (2) of s. 104 which provides 
that no further appeal will lie against an order decid* 
ing an appeal under that section, does not apply to 
orders passed by the High Court, and, does not pre- 
clude a further appeal under the Letters Patent. That 
is because s. 104(1) specifically preserves any law for 
the time being in force, which includes the Letters 
Patent. On the other hand, s. 104 does not apply to 
orders passed by the Single Judges of the High Court, 


(1) I.L.R. (1892) XIV All. 226. 
(3) A.I.R. 1937 All. 165. 

(6) 1962 A.L.J. (S.C.) 1. 


(2) I.L.R. (1939) All. 191. 
(4) 1962 A.L.J. 729. 
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because a right of appeal against such orders has been 
dealt with by the Letters Patent, the operation whereof Gopm, 
is expressly saved by s. 4 of the Code of Civil Procedure SS 
whi* says that nothing in this Code shall be deemed d,.£.c 
to limit or otherwise affect” any special or local law 
now in force or any special jurisdiction or power con- 
ferred by any other law. S. 104 or O. XLIII, C. P. C., 
cannot, therefore, either limit or otherwise affect or 
confer, a right of appeal from an order of the Single 
Judge of a High Court to a Division Bench of the 
same Court. This special jurisdiction is not conferred 
or dealt with by the Code of Civil Procedure, but by 
the Letters Patent alone. 

Even if the present appeal is treated to be either 
under cl. 10 of the Letters Patent or under Chap. VIII, 
r. 5 of the Rules of Court, it will be incompetent. An 
appeal under these provisions lies against a judgment. 

It has b^en held in Sri Iftikar Husain v. Sri Sharafat 
Ullah (1) decided by a Division Bench consisting 
of M. C. Desai^ C. J. and B. D. Gupta, J. that: 

An application for an interim order of stay is 
not based on a right, evidently it cannot be based 
on a right which itself is under investigation in 
the main case. It is rather based on a ground of 
expediency, the object behind it being to preserve 
certain state of affairs in which the final order to 
be passed in the case may operate to the fullest 
advantage. No one can claim to have a right to 
a particular stay order. Therefore, an order 
granting or refusing an interim order of stay does 
not decide any question of right and does not 
amount to a judgment. ” 

The Division Bench distinguished the Full Bench case 
of Glass Beads Factory v. Shri Dhar (2) as not being 

(1) Special Appeal no. 628 of 1960decided on 20th Der iqri 
(2) 1960 A.L.J.R. 387. 
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1967 applicable to a case where an interim order is passed or 

Gopal is vacated, in a pending writ petition. It is to be noted 

that in Glass Beads Factory case (1) the order sought to 
»' be appealed against under cl. 10 of the Letters Patent 
Magistrate, was an Order dismissing the appeal against an order 
granting injunction. The order, therefore, was not 
C- }■ an interlocutory order passed in the main case, but an 
order that itself finally disposed of the entire case in 
the High Court. The decision of the Division Bench 
in Iftikar Husain’s case (2) was followed by another 
Division Bench consisting of V. Bhargava and G. C. 
Mathur, JJ. in Sri Ratan Lai Gupta v. Ulfat Rai Jain’s 
case (3). We are in agreement with these decisions. 
It is, therefore, the settled view of this Court that an 
order granting or vacating an interim order in a pend- 
ing writ petition does not amount to a judgment, and 
is, therefore, not appealable under cl. 10 of the 
Letters Patent or under Chap. VIII, r. 5 of the Rules 
of Court. 

In either view of the case, the present appeal is not 
maintainable. 

The net result of the above discussion is that from 
whichever aspect the matter is viewed, the present 
appeal must be held to be not maintainable. 

This appeal is, accordingly, incompetent, and is dis- 
missed summarily. 

Appeal dismissed. 

(1) 1960 A.LJ.R. 387. (2) Spl. App. No. 628 of 1960 ded- 

(3) Spl. App. No. 616 of 1963 on 26th Feb., 1961. 
decided on 12th Nov. 1963. 
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RAM MANOHAR LOHIA 

AND OTHERS ... PETITIONERS^ 

V. 

STATE OF U. P. AND OTHERS OPPOSETE-P ARTIES. 

Code of Criminal Procedure, (Act V of) 1898. ss. 144 and 

188 — Constitution of India (1950), Arts, 19' and 141 — 

Provisions of ss, 144 and 188 of the Code, whether un- 
constitutional — Binding effect of the law declared by the 

Supreme Court- 

The Supreme Court decision in Babu Lai Parate v. State 
of Maharashtra (1) and other cases not only cover the point 
that s. 144 of the Code of Criminal Procedure, in view of 
the wide amplitude of the power it confers on certain Magis- 
trates, does not impose unreasonable restrictions on certain 
fundamental rights so as to render it unconstitutional and 
void but also saves the constitutionality of the portions thereof 
relating to the assumption and exercise of power in respect 
of public tranquillity which though not synonymous with is 
included within the expression and import of "public order’* 
provided for by Art. 19 of the Constitution. 

Even if it be possible to contend — ^which is not accepted — 
that the latter portion of the law stated above was not speci- 
fically rai^d before or directly and necessarily decided by the 
Supreme Court, it would nonetheless be binding on all the 
Courts in India as clearly laid down by Art. 141 of the 
Constitution. 

The provisions of^ s. 188 are constitutional and cannot be 
held to be ultra vires. There is no inconsistency between 
the provisions of ss. 144 and 188^ of the Code and if there be 
some, it cannot render the latter unconstitutional. It is true 
that s. 188 requires for punishability acts like riot or affray 
which arc not covered by Art. 19 of the Constitution but those 
acts are in addition to the violation of an order under s. 144 
which is constitutionally sufficient for the purpose of the 
liability^ and as such only militate against the rigour of the 
permissible range of punishment. 

(1) A.I.R. 1961 (S.C.) 884. 
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1967 Quaere : — ^Whether portions of s. 144 of the Code of Crimi- 

“T nal Procedure which relate to riot, affray, etc. are consti- 
Manohar tutional ? 

lohu Criminal Miscellaneous Case No. 2120 o£ 1966. 

V, 

Srivastava and R- Pandey^ Advo- 
— — cates and Dr. Ram Manohar Lohia (in person) for the 


Gangeshwar . 

Prasad; J. applicant. 


J. R. Bhatt, for the opposite-parties. 

Gangeshwar Prasad^ J. : — This is a petition for a writ 
of Jiabeas corpus by seven persons who were confined, as 
undertrial prisoners in the District Jail of Agra at the 
time of making the petition. Petitioner no. 1 is Dr. Ram 
Manohar Lohia who is a member of the Lok Sabha; 
petitioner no. 2 is Sri Brij Raj Singh who, accord- 
ing to the petition, is an old worker of the Samyukt 
Socialist Party and who was a member of the Lok 
Sabha from 1957 to 1962; petitioner no. 3 is Sri Baloji 
Agarwal, who is a member of the Uttar Pradesh Vidhan 
Sabha from the Agra City Constituency; and the re- 
maining petitioners are, Sri Hukum Singh Parihar, Sri 
Ram Sanehi Lai Yadava, Sri Kitab Singh Yadava and 
Sri Ganga Prasad Sharma who, according to the peti- 
tion, are active workers of the Samyukt Socialist Party. 
The opposite-parties to the petition are the State of 
Uttar Pradesh, Sri Ravi Shanker Johri, District Magis- 
trate, Agra, and Sri K. C. Seth, Additional District 
Magistrate Qudicial), Agra. 

The facts which led up to the petition are briefly as 
follows. Some political parties including the Samyuki 
Socialist Party were trying to organise ‘U. P. Bandh’ 
on 12th July, 1966. In view of this situation, oppo- 
site-party no. 2, the District Magistrate of Agra,’ acting 
under s. 144, Cr. P. C. passed an order the relevant 
portions of which are as follows:— 
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“To — The General Public residing or frequent- 1967 
ing Agra District — Rah 

Manohar 

Whereas information has been received lohia 
that in connection with U. P. Bund Agitation thb^act 
there is likelihood of some sections of the 
Public indulging in violation and lawlessness 
to force the closure of shops, offices, etc. and 
thereby causing breach of the peace and 

Whereas immediate prevention and speedy 
remedy is desirable for maintaining public 
peace and tranquillity; 

Now, therefore, in exercise of the powers 
under s. 144 of the Code of Criminal Pro- 
cedure, 1898. I, R. S. Johri, District Magis- 
trate, Agra hereby order as follows: — 

(i) No procession or demonstration of 
any kind shall be organised or taken out 
anywhere in the district without a special 
permit from me or from the Sub-Divi- 
sional Magistrate concerned or the Super- 
intendent of Police, Agra. 

(ii) No assembly of five or more per- 
sons shall gather together at any public 
place. Any such assembly shall be deem- 
ed to be unlawful and shall be liable to 
be dispersed by necessary force without 
further warning if it does not disperse 
upon command by a Magistrate or an 
officer-in-charge of the Police Station. 

Exception — ^This prohibition does not 
apply to bona fide religious assemblies at 
places of worship like temple, mosque, 
gurdwara, church, etc. 

(Jiii) . . . . . . 

^v) 
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(v) 

(vi) No person shall indulge in may 
inflamatory speech as may likely to cause 
a disturbance of the public peace. 

(vii) 

(viii) No person shall shout or make use 
of any slogans in public street of public 
places likely to cause a breach of the 
peace. 

(ix) This order shall come into force 
at once and shall remain in force for a 
period of 15 days unless withdrawn ear- 
lier. 


(x) This order is passed ex parte in 
view of the emergency. 

^ (xi) This order shall apply to the 
limits of Agra District. 

(xii) A breach of any of the provisions 
of this order is punishable under s. 188 
of the Indian Penal Code. 

(xiii) 


Civen under my hand and the seal of the 
Court this Tenth day of July, 1966. 

(Sd.) R. S. JOHRI, 

District Magistrates Agra.” 

A public meeting in connection with the observance of 
U. P. Bundh Day had been arranged to be held in 
«lK CTcnmg of Ilth July, 1966 in Phuhtti Bazar, Aara 
It waa to be addressed by Dr, Ram Manohar Lohia. 
r. :^m Manohar Lohia arrived at Rajamandi Rail- 
wy Stauon Agra in the afternoon of 11th July, 196« 
by the Toofan Express and when he came out of the 
rMlway station he was arrested by the Police. The 
other petitioners who were present at the railway station 
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to receive Dr. Ram Manohar Lohia, were also arrested 
by the police at the same time. These arrests were ram 
for alleged violation of the above order of the District 
Magistrate of Agra. Counter-afl&davits filed on behalf 
of the opposite-parties do not disclose the acts which ofU. p. 
the petitioners are said to have committed in violation oangeshwar 
of the order of the District Magistrate, but they may Prasad, j. 
be gathered from Annexure ‘4’ to the counter-afiEdavit 
of Sri J. P. Srivastava, Assistant Public Prosecutor, 

Agra. The annexure purports to be a copy of a report 
made in the General Diary of Police Station Hari- 
parvat, Agra on llth July, 1966, at 5.00 p.m. by Kr. 

Tej Pal Singh, Inspector in charge, who effected the 
arrests of the petitioners with the help of other police 
oflScers. It has been stated in the report that after 
getting down from the train Dr. Ram Manohar Lohia 
delivered an objectionable speech at the platform of 
Rajamandi Railway Station stressing that the Bundh 
had to be organised at all costs, and that the speech 
created a fear in the public mind. It has further 
been stated in the report that the other petitioners 
formed a procession and joined Sri Ram Manohar 
Lohia in shouting slogans of various kinds. Mention 
may also be made of the fact that in para. 14 of their 
petition the petitioners say that at the time of his arrest 
Dr. Ram Manohar Lohia asked the police officers who 
had arrested him as to whether they were imposing 
restrictions on freedom of speech and they replied 
that he had already delivered a speech. However, 
whether the petitioners did the acts alleged to have 
been done by them and whether those acts constituted 
a violation of the order of the District Magistrate are 
questions which are not to be determined in this pro- 
ceeding and, indeed, neither Sri S. N. Kacker^ learned 
counsel for the petitioners, nor Dr. Ram Manohar 
Lohia who addressed the Court also in person dealt 
with these questions. 
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i 967 The arrest o£ the petitioners took place at about 2.45 
p.m. The same day at about 4.00 p.m. they were 

Manohar produced before Sri S. N. Sharma, Judicial OflScer, 
Agra, who remanded the petitioners to jail custody up 
to 12th July, 1966. Till then no complaint had been 
GangiSwar against the petitioners. On 12th July, 1966, how- 

"-«sad, J. ever, opposite-party no. 2, the District Magistrate of 
Agra, filed a complaint against the petitioners before 
Sri A. N. Kapoor, Magistrate, 1st Class, Agra, stating 
that the petitioners had contravened his prohibitory 
order under s. 144, Cr. P. C., dated lOth July, 1966 
and the c^nilravention was punishable under s. 188, 

I. P. C. The petitioners were not brought to court 
from jail on that date and an application, copy of 
which is Annexure ‘5’ to the counter-aSidavit of Sri 

J. P. Srivastava, was moved on behalf of the State before 
Sri A. N. Kapoor stating that due to heavy law and 
order duties it was not possible to arrange escort for 
bringing undertrials from jail and requesting him that 
proceedings in the case against the petitioners be taken 
in the jail premises. The Magistrate accepted the 
request, but reached the jail at about 5.00 p.m. The 
petitioners were produced before him and copies of 
the complaints filed against them by the District Magis- 
trate of Agra, and, according to the countef-aflEdavit of 
Sri Ji P. Srivastava,' Assistant Public Prosecutor, Agra, 
copies also of the General Diary report made by Kr. 
Tej Pal Singh in police station Hariparvat on 1 Ith July 
1966, at 5.00 p.m. were furnished to them. The peti- 
tioners made an application, copy of which is Annex- 
ure 6 to the counter-ajBSdavit of Sri J. P. Srivastava, 
praying that further proceedings in the case be taken 

^ forthwith and the statements of the petitioners and 

the prosecution witnesses be recorded. The Magis- 
trate, however, adjourned the hearing of the case to 
16th July, 1966 with the direction that it would take 
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place in court. Meanwhile, on 13th July, 1966, the ^967 
petitioners applied to the Additional District Magis- Ram 
trate (Judicial), Sri Chitrangad Singh, for the transfer 
of the case from the Court of Sri A. N. Kapoor. The xhk State 
application was allowed on 14th July, 1966 and the opU. p. 
Additional District Magistrate (Judicial) transferred Gangeshwai 
the case from the Court of Sri A. N. Kapoor to his own 
court. On 16th July, 1966 an application was moved 
on behalf of the State before the Sessions Judge, Agra, 
for the transfer of the case from the Court of Sri Chit- 
rangad Singh, Additional District Magistrate (Judicial), 
and for staying proceedings meanwhile. While this 
application was pending Sri Chitrangad Singh was 
transferred from Agra and Sri K. C. Seth took over 
charge as Additional District Magistrate (Judicial), 

Agra on 18th July, 1966. The State did not thereafter 
press its application for transfer. On 20th July, 1966, 
the petitioners sent this petition from jail. A day 
later, i.e. on 21st July, 1966, the petitioners were 
released from jail on their furnishing personal bonds 
of Rs.200 each as directed by the Sessions Judge, Agra 
by his order, dated 16th July, 1966. The position, 
therefore, is that a case under s. 188, I. P. C. for the 
alleged infringement of the above quoted order of the 
District Magistrate passed under s. 144, Cr. P. C. is 
pending against the petitioners and they have been 
released from jail on their executing personal bonds. 

The writ petition, as originally presented by the 
petitioners, contains the following prayers : 

(1) S. 144, Cr. P. C. or that part of it which 
relates to disturbance of the public tranquillity or 
a riot or an affray be struck down as unconstitu- 
tional, and 
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(2) as a consequence of the grant of the above 
prayer the petitioners be released; but even if the 
State withdraws the case against the petitioners, 
the question of constitutionality of s. 144, Cr. P. 
C. be determined. 

Gangeshwar In the course of the hearing of the petition the peti- 
Prasad,!. t “ 

tioners made an application for amendment of their 

petition seeking to add the prayer that s. 188, I. P. C. 

also be declared unconstitutional, and 'the application 

was allowed. The petition thus challenges the validity 

of s. 144, Cr. P. C. under which the order of the 

District Magistrate of Agra which the petitioners are 

alleged to have contravened was passed and also the 

validity of s. 188, I. P. C. under which a prosecution 

is pending against the petitioners. 

On behalf of the State the learned Government 
Advocate raised a preliminary objection to the hearing 
of the petition. He urged that since the petitioners 
have been released from jail their petition has become 
infructuous and no writ of habeas corpus can now be 
issued. The objection is plainly untenable. The peti- 
tioners have been released on their furnishing personal 
bonds as required by the order of the Sessions Judge 
of A^. The release has not, therefore, restored the 
petitioners to their liberty and they are subject to the 
restraint^ of the bonds that they have furnished and 
may again lose the limited freedom granted to them 
on breach of the conditions of the bonds. In the case 
of Babu Lai Parate v. The State of Maharastra (1) 
the Supreme Court had before it a petition under Art. 
32 of the Constitution praying among other things for 
a writ of habeas corpus by a petitioner who was 
released on bail by the trying Magistrate after the 
proceedings pending against him had been stayed by 
the Supreme Court, but the Supreme Court did not, 
on accounrof the release of the petitioner, treat th» 

(1) A.1.R, 1961 (S.C.) 884. 
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petition as infiructuous but disposed it of on merits 
after a determination of the questions raised in the 
petition. The question whether a person who has 
been released on bail can present a petition for a writ 
of habeas corpus was specifically raised before a Divi- 
sion Bench of this Court in Zahir Ahmad v. Ganga oangeshwai 
Prasad (1) and it was held that such a person remains 
under the control of the court and notionally in the 
custody of the court and he can, therefore, present a 
petition for a writ of habeas corpus. The learned 
Government Advocate sought to distinguish these cases 
on the basis that the petitioners therein had been 
released on bail whereas the petitioners in the instant 
case have been released only on their executing per- 
sonal bonds. This cannot, however, be any basis for 
distinction. A personal bond, as a condition of release, 
involves restrictions on liberty just as bail does, and 
if a person already on bail may present a petition for 
a writ of habeas corpus or a person released on bail 
subsequent to the presentation of such a petition may 
have his petition decided on merits, there appears to 
be no reason why a person who has been released on 
his furnishing a personal bond may not present a 
petition, or a person, upon his release on furnishing 
personal bond subsequent to the presentation of a 
petition for habeas corpus, may not obtain a decision 
on the questions raised in his petition, if he is other- 
wise entitled to do so. The preliminary objection 
must, therefore, be overruled and the petition must be 
decided on merits. 


The constitutionality of s. 144, Cr. P. C. has been 
challenged on behalf of the petitioners on two grounds : 
firstly, that the section authorizes the imposition of 
restrictions on the right to freedom of speech and ex- 
pression in the interests of things which are not covered 


(1) 1962 A.L.J. 654. 
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by Art. 1.9(2) of the Constitution, and restrictions on 
the right to assemble peaceably and without arms in 
the interests of things which are not covered by Art. 
19(3) of the Constitution; and secondly, that the powers 
which are exercisable under the section are so wide 
that the restrictions which it has the effect of imposing 
upon the fundamental rights are unreasonable. In 
view, however, of the pronouncement of the Supreme 
Court in the case of Babu Lol Patate v. The State of 
Maharastra (1) it is on the first ground that emphasis 
has really been laid. 

It is indisputable that the second ground of challenge 
is clearly ruled out by the decision of the Supreme 
Court in the above mentioned case. The question of 
the vires of s. 144, Cr. P. C. was raised in the case on 
a petition under Art. 32 of the Constitution and the 
main contention on behalf of the petitioners was that 
the section places unreasonable restrictions on the 
rights guaranteed under Arts. 19(l)(a) and (b) of the 
Constitution. After an exhaustive consideration of 
the provisions of s. 144, Cr. P. C. the Supreme Court 
repelled the contention and held that “it cannot be 
said that by reason of the wide amplitude of the power 
which s. 144 confers on certain Magistrates it places 
unreasonable restrictions on certain fundamental 
rights”. The second ground taken on behalf of the 
petitioners must, therefore, be rejected at once and it 
does not call for any further comment. 

The question, then, is whether the law laid down 
by the Supreme Court in the above case also precludes 
the first ground of attack on the constitutionality of 
s. 144, Cr. P. C. Before proceeding to consider that 
question, however, it is necessary to make a few matters 
clear. The petitioners in this case are concerned with 
the constitutionality of only that part of s. 144 which 

(1) A.I.R. 1961 (S.C.) 884. 
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relates to the power of issuing a direction of the nature 
specified therein if the direction is considered likely R*** 

, , 1-1 Manohar 

to prevent or tends to prevent disturbance of the lohia 
public tranquillity. The prohibitory order which the xhb^atb 
petitioners are said to have contravened shows in un- 
mistakable terms that it was on that part of the section Gangeshwai 
that the District Magistrate based his order. Accord- J' 

ing to the preamble of the order, there were two rea- 
sons for passing it. Firstly, information had been 
received that in connection with the U. P. Bundh Agi- 
tation there was likelihood of some sections of the pub- 
lic indulging in violence and lawlessness in order to 
force the closure of shops, offices, etc. and thereby 
causing breach of the peace. Secondly, immediate 
prevention and speedy remedy was desirable for main 
taining public peace and tranquillity. The first reason 
only expressed the information received by the District 
Magistrate and even if it may be said that the District 
Magistrate appears to have accepted the information as 
correct it merely furnished the occasion for passing the 
order, but the object intended to be achieved by the 
order was contained only in the second reason. It is 
true that the words used in the order, in this connec- 
tion, are — “desirable for maintaining public peace and 
tranquillity”, but there can be no doubt that the word 
“public” governs both “peace” and “tranquillity” and 
this has not been disputed on behalf of the petitioners. 

The position, therefore, is that the order of the District 
Magistrate was founded on that part of s. 144 which 
empowers the issue of a certain direction if the Magis- 
trate authorised to issue it considers that such direction 
is likely to prevent or tends to prevent disturbance of 
the public tranquillity, and since that part alone affects 
the petitioners their challenge must be confined to that 
part of s. 144, Cr. P. C. and it cannot extend to the 
entire section. At one stage of his argument Sri S. N. 
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Kacker, learned counsel for the petitioners, suggested 
Ran that if any of the objects for which an order under s. 

LoHu 144, Cr. P. C. may be passed falls outside the saving 

thb^atb provisions of Art. 19(2.) and (3) of the Constitution the 
whole section becomes ultra vires. He also drew atten- 
Gangeshwai tion to the case of Sri Raj Narain Singh v. The District 
Prasad,], Gorakhpur (1) where it was held that some 

of the clauses of the section were in excess of the limits 
permitted by Art. 19(2) of the Constitution. Later, 
however, this argument ’was not pressed by the learned 
counsel and he confined himself to that clause of the 
section which relates to disturbance of the public 
tranquillity. I may, however, observe that the various 
activities for the prevention of which a direction under 
s. 144, Cr. P. C. may be issued are quite separate and 
distinct, and the clauses relating thereto are not inex- 
tricably mixed but capable of surviving independently 
of one another. Bearing in mind the test of severability 
laid down by the Supreme Court in State of Bombay 
V. Balsara (2) and State of Bihar v. Kameshwar (3) it 
must be held that even if clauses relating to some of 
the^ above mentioned activities are found to offend 
against the Constitution the whole of s. 144, Cr. P. C. 
would not on the account become unconstitutional and 
void. In Sri Raj Naram v. The District Magistrate, 
Gorakhpur (1) also the various clauses relating to the 
purposes for which an order under s. 144, Cr. P. C. 
luay be passed were held to be severable. 


The alternative prayer in the first relief claimed by 
the petitioners in their petition is that such parts of s. 
144, Cr. P. C. as relate to the public tranquillity, riot 
and affray be struck down, and Dr. Ram Manohar 
ohia in the course of his argument on the consti- 
tutiona ity of s. 144, Cr. P. C. dwelt at length on those 

Slui; ‘ (2) A.I.R. 1951 (S.C.' 318. 
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parts of the section also that relate to riot and affray, 
besides the part relating to the public tranquillity. I, 
however, think that in this case the vires of only that 
part of s. 144 has to be determined which relates to 
disturbance of the public tranquillity, because the order 
by which the petitioners are affected has that part alone 
as its basis. Nowhere in the order passed by the District 
Magistrate is there any reference to riot and affray, and 
even the first reason given for the order — which, as I 
have already said, was only the information received 
by the District Magistrate — there is nothing that may 
relate the order to prevention of a riot or an affray. 

I may now briefly set forth the argument advanced 
on behalf of the petitioners for attacking the consti- 
tutionality of that part of s. 144 which relates to dis- 
turbance of the public tranquillity and examine 
whether, in view of what has been laid down! by the 
Supreme Court in Babii Lai Parate v. The State of Maha- 
rastra (1), the argument is still open or whether the 
matter should be regarded as settled in favour of the 
section, so far as this Court is concerned. 

The argument on behalf of the petitioners is this. 
Cls. (2) and (3) of Art. 19 of the Constitution do not 
extend their protection to a law imposing on the rights 
respectively mentioned therein restrictions in the inter- 
ests of the public tranquillity. “Public order” which is 
one of the things mentioned in cl. (2) and the only 
thing mentioned in cl. (3) is not synonymous with the 
public tranquillity, and public disorder connotes a 
disturbance much graver in nature and magnitude and 
much larger ia extent than a disturbance of the public 
tranquillity. A law authorizing the passing of an order 
for preventing disturbance of the public tranquillity is 
not, in relation to the right guaranteed under Art. 
I9(l)(a) of the Constitution, saved by cl. (2) of Art. 19 
because, if “public order” is left out of consideration, 
(1) A.I.R. 1961 (S.C.) 884. 
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there remains nothing in that clause which may be said 
to cover “the public tranquillity”; and in relation to 
Lonu^ the right guaranteed by Art. 19(1)(6), it is not saved 
The State cl. (3) of Art. 19, because that clause mentions 

o^p. “public order” alone. In regard to the Supreme Court 
Jangeshwar decision in Babu Lai Parate’s case (1) it was submitted 
Prasad, j. QJJ behalf of the petitioners that in that case the validity 
of s. 144, Cr. P. C. was not challenged on the ground 
that the section was outside the saving categories men- 
tioned in els. (2) and (|3) of Art. 19 and the challenge 
to the validity of the section was limited to the ground 
that the restrictions placed by it on certain fundamental 
rights are unreasonable. In the present case, it was 
contended, the constitutionality of the very power to 
place restrictions, irrespective of their reasonableness, 
is in question. It was also said that the question of 
the power to place restrictions was not considered by 
their Lordships in Babu Lai Parate’s case (1) and, in 
any event, such observations as were made in that case 
on matters not covered by the ground on which the 
validity of s. 144 was challenged are in the nature of 
obiter and are not binding. Great reliance was placed 
on behalf of the petitioners on the case of Ram Mano- 
har Lohia v. The State of Bihar (2) and it was urged 
that the first ground of the petitioners’ attack on the 
relevant clause of s. 144 is supported by what has been 
laid down there regarding the meaning of the expres- 
sion “public order”. 

It is no doubt true that in Babu Lai Parate’s case (1) 

It does not appear to have been contended on behalf 
of the petitioners that the power conferred by s. 144, 
Gr. R C. is not in the interests of things specified in 
c s. (2) and (3) of Art. 19 of the. Constitution and the 
section IS, therefore,^ ultra vires^ irrespective of the fact 
whether the restrictions it imposes are reasonable or 

{!) A.I.R. 1961 (S.C.) 884. (2) A.I.R. 1966 ^S.C.) 740 
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not. But it is not possible on that basis to contend 1967 
that the Supreme Court did not consider the consti- 
tutionality of the section from that point of view also. 

The question of the reasonableness of restrictions 

The Staie 

could arise only when the power to impose restrictions op u. p. 
was found to be present and, therefore, the contention (jangeshwai 
that the Supreme Court did not consider whether such Prasad, J. 
a power really existed is unacceptable. Para. 16 of the 
report of the judgment in that case clearly indicates that 
their Lordships considered the question whether the acti- 
vities with regard to which the Magistrate is entitled 
under s. 144, Cr. P. C. to place restraint are such that 
their prevention would be in the interests of public 
order and held that they are such activities. If any 
doubt is still felt about the scope and effect of this deci- 
sion it should be dispelled by the final conclusion 
reached by their Lordships. The conclusion has been 
stated in para. 34 of the report and is as follows : — 

“We have, therefore, reached the conclusion 
that the order of the District Magistrate is not un- 
constitutional either because s. 144 is itself vio- 
lative of fundamental rights recognised in Art. 19 or 
on the ground that it is vague and places unreason- 
able restrictions on those fundamental rights. ” 

The opinion expressed in the case by their Lordships, 
therefore, is that s. 144, Cr. P. C. does not violate Art. 

19 of the Constitution, and it necessarily means that 
such parts of the section as may have the effect of 
placing restrictions on the rights guaranteed under 
Art. 19(l)(a) and (&) are respectively protected by els. 

(2) and (3) of Art. 19. This being the law declared by 
the Supreme Court it is binding on this Court under 
Art. 141 of the Constitution and even the first ground 
on which the validity of s. 144 has been challenged on 
behalf of the petitioners must accordingly be rejected. 

The contention that such observations of the Sup- 
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reme Court in the above case as cover matters beyond 
the reasonableness of the restrictions placed on certain 
fundamental rights by s. 144, Cr. P. C. are obiter and, 
therefore, of no binding effect is wholly misconceived. 
A declaration of law made by the Supreme Court is 
not a mere precedent and the necessity of the decla- 
ration is not a condition of its binding effect. Even if 
such a declaration is in the nature of an obiter Art. 
141 of the Constitution makes it binding on all courts. 
But quite apart from this, it is obvious that the ques- 
tion whether els. (2) and (3) of Art. 19 at all permit 
the imposition of restrictions is logically prior to the 
question of the reasonableness of the restrictions, and 
no part of the observations of their Lordships relating 
to the constitutionality of s. 144, Cr. P. C. was, there- 
fore, incidental or unnecessary for the decision of the 
case and no part of the observations can be regarded 
as obiter. It is a matter of no consequence that the 
constitutionality of s. 144, Cr. P. C. was challenged 
in that case only on the narrow ground of the reason- 
ableness of the restrictions placed by it and not also on 
the rvider ground of the total absence of the power to 
place restrictions. A declaration of law made by the 
Supreme Court remains a binding declaration, irres- 
pective of the fact whether all the pros and cons of the 
matter to which it relates were put forward and argued 
before it. And this would be specially so when the 
law declared is in regard to the constitutionality of a 
statute or a- rule, and in such a case the binding effect 
of the declaration cannot be measured by or limited to 
the points raised on behalf of the parties or to which 
express reference is made in the judgment. In this 
connection I may refer to the following cases : 

In Sharda Prasad Srivastava v. Accountant General, 
Uttar Pradesli (!1) the constitutional validity of a con- 

(1) A.I.R. 1955 All. 496. 
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tract of service was in question. In a very similar 
earlier case the Supreme Court had declared a contract 
of that nature valid. Dealing with a new line, of attack 
taken on behalf of the person challenging the validity 
of the contract, V. Bhargava, J. observed : 

“ Secondly, once the Supreme Court has dec- 
lared that such a contract of service is valid, it is 
not open to me to examine the validity of that 
contract even on any ground which may not have 
been considered by the Supreme Court. The law 
declared by the Supreme Court is binding whether 
the declaration is made after discussing all possible 
aspects or without doing so. ” 
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In Commissioner of Income-tax, U. P. and V. P, 
Man Mai Uttam Chasid (1) a Division Bench of this 
Court had before it a reference undei s. 66(1) of the 
Indian Income Tax Act, 1922, where one of the points 
involved in the case had previously been decided by 
the Supreme Court under the Travancore Income Tax 
Act in which the relevant provisions were similar. V. 
Bhargava, J., who delivered the judgment of the 
Bench, observed as follows in regard to the effect of 
the decision of the Supreme Court; 

“ In that case their Lordships did not consider 
the effect of s. 14(2)(c) of the Indian Income Tax 
Act, as it stood at the relevant time, but we think 
that in spite of the fact that that provision was not 
considered that decision given by the Supreme 
Court is binding on us and is a declaration of law 
under Art. 141 of the Constitution. Consequently 
we are bound to follow that decision. ” 


In Harkishan Das v. Emperor (2) the vires of certain 
provisions of Defence of India Act was challenged. 
Adverting to a Federal Court decision and dealing, in 

(1) XLII I.T.R. 203. (2) A.I.R. 1944 Lah. 33 (F.B,). 
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be taken that ‘public safety’ is used as a 
part of the wider concept of public order 
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and referring to Entry in List III (con- 
current List) of the 7 th Schedule of the 
Constitution which includes the ‘security 
of a State’ and ‘maintenance of public 
order’ as distinct topics of legislation, 
observed — 

. . . . . The Constitution thus 

requires a line to be drawn in the field 
of public order or tranquillity marking 
off, may be, roughly, the boundary 
between those serious and aggravated 
forms of public disorder which are cal- 
culated to endanger the security of the 
State and the relatively minor breaches 
of the peace of a purely local significance, 
treating for this purpose differences in 
decree as if they were differences tn kind.’ 

F a TIT. Ali, J. took a different view which he had 
expressed more 'fully in Brijbhushan v. State df 
Delhi (1), but he also observed that ‘public safety' 
had. as a result of a long course of legislative prac- 
tice, acquired a well recognised meaning and was 
taken to denote safety or secu ity of the State and 
that the expression ‘public order’ was wide enough 
to cover small disturbances of the peace which do 
not jeopardise the security of the State and para- 
phrased the words ‘public order’ as ‘public tran- 
quillity’. 

Both the aspects of the matter were again 
before this Court in Superintendent, Central Pri- 
son, Fatehgarh v. Ram Manohar Lohia (2), when 
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dealing ivith the wording of cl. (2) of Art. 19 as 
amended by the Constitution (First Amendment) 
Act, 1951, it fell to be decided what ‘public order’ 
meant. Subba Rao, J. speaking for the Court 
referred to all earlier rulings and quoting from 
them came to the conclusion that ‘public order’ 
was equated with public peace and safety and 
said: 

”*• • • • . Presumably in an attempt 

to get over the effect of these two decisions, 
the expression ‘public order’ was inserted in 
Art. 19(2) of the Constitution by the Consti- 
tution (First Amendment) Act, 1951, with a 
view to bring in offences involving breach of 
purely local significance within the scope of 
Art. 19 •’ 

Summing up the position as he gathered from 
the earlier cases, the learned Judge observed: 

“ ‘Public order’ is synony- 

mous with public safety and tranquillity: it is 
the absence of disorder involving breaches of 
local significance in contradistinction to na- 
tional upheavals, such as revolution, civil strive, 
war, affecting the security of the State . . . .” 

These observations determine the meaning of 
the words ‘public order’ in contradistinction to 
expressions such as ‘public safety’, ‘security of the 
^ State’. ^They were made in different contexts. 
The first three cases dealt with the meaning in the 
legislative Lists as to which, it is settled, we must 
give as large a meaning as possible. In the last 
case the meaning of ‘public order’ was given in 
relation to the necessity for amending the Gonsti- 
tution as a result of the pronouncements of this 
Court. The context in which the words were used 
# - 
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1967 W21S different, the occasion W3.s different snd the 

Ram object in sight was different. ” 

"S'" Besides the passages quoted in the above decision 
The^State from the Superintendent, Central Prison, FatehgarU v. 

Dr. Ram Manohar Lohia (1), I think it necessary to 
Gangeshwai attention to one more passage from that case 

Pr3.s3.(i» 

which runs as follows ; 

“But in India under Art. 19(2) this wide con- 
cept of ‘public order’ is split up under different 
heads. It enables the imposition of reasonable 
restrictions on the exercise of the right to freedom 
of speech and expression in the interests of the 
security of the State, friendly relations with foreign 
States, public order, decency or morality, or in 
relation to contempt of court, defamation or 
incitement to an offence. All the grounds men- 
tioned therein can be brought under the general 
head ‘public order’ in its most comprehensive 
sense. But the juxtaposition of the different 
grounds indicates that, though some times they 
tend to overlap, they must be ordinarily intended 
to exclude each other. ‘Public order’ is, therefore, 
something which is demarcated from the others. 
In that limited sense, particularly in view of the 
history of the amendment, it can be postulated 
that ‘public order’ is synonymous with public 
peace, safety and tranquillity.’’ 

The conclusions deducible from these decisions 
appear to be these; that the expression ‘|)ublic order’ 
is a comprehensive expression and it should be given 
a large meaning, though not as large as would be giv6n 
lo it in the legislative Lists of the Constitution; that 
‘public order’ at least comprehends within itself ‘pub- 
lic tranquillity’ eVen if it cannot be equated with ‘public 

(1) A.LR. t960 (S.C.) 633=1960 (2) S.C.R. 821. 
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tranquillity and that public disorder, unlike .national 
upheavals affectirij the security of the State, are of Ram 
local significance and, as compared to them, less seri- 
ous. It was urged on behalf of the petitioners and xhe’state 
particularly by Dr. Ram Manohar Lohia that public opU. p. 
disorder connotes a disturbance much graver in charac- Gangeshwai 
ter than a disturbance of the public tranquillity, and 
that there can be situations in which public tranquillity 
is disturbed but not ‘public order’. It was said that 
this contention is supported by the observations of 
Hidayatullah, J. in Ram Manohar Lohia v. The 
State of Bihar (1) and reliance was placed on 
paias ol and 52 of the report of his Lordship’s judg- 
ment. I, however, do not find that the observ'ations 
made by his Lordship support the contention which 
has been put forward. The question involved in that 
case was whether the expression ‘law and order’ used 
by a District Magistrate in an order purporting to have 
been passed by him under r. 30(1)(1&) of the Defence 
of India Rules meant the same thing as ‘public order’ 
for maintaining which an order of that kind could be 
passed under the said provision. His Lordship held 
that public order and ‘order’ are not identical and ’ 
s^pfRined the distinction between the two concepts. 

In para ol of the judgment his Lordship summed up 
the distinction in the following words: 

“ The contravention of law always affects order 
but before it can be said to affect public order, it 
must affect the communit)' of the public at large. ” 

His Lordship then proceeded to point out in para 52 
the comparative degrees of gravity involved in disturb- 
ances of ‘law and order’, ‘public order’, and ‘security 
of the State’, and observed: 

“ It will thus appear that just as ‘public order’ 
in the rulings of this Court (earlier cited) was said 

(1) AsI.R. 1966 S.C. 740. 
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to comprehend disorders of less gravity than those 
affecting ‘security of State’, ‘law and order’ also 
comprehends disorders of less gravity than those 
affecting ‘public order’. One has to imagine three 
concentric circles. Law and order represents the 
largest circle within which is the next circle repre- 
senting public order and the smallest circle repre- 
sents security of State. It is then easy to see that 
an act may affect law and order but not public 
order just as an act may affect public order but 
not security of the State. By using the expression 
‘maintenance of law and order' the District Magis- 
trate was widening his own field of action and was 
adding a clause to the Defence of India Rules. ” 

The position, therefore, is that while ‘public order’ 
is included in and is a part of ‘order’ it does not cover 
the entire area of ‘order’, with the result that although 
all public disorders are certainly disorders, all dis- 
orders are not public disorders, the latter being those 
aggravated forms of disorders which affect the public 
at large. What makes this difference in the ideas con- 
veyed by the expressions ‘order’ and ‘public order’ is 
obviously the word ‘public’ in the latter expression. 
Since, however, that word is common to both ‘public 
order’ and ‘public tranquillity’, it is clear that the dis- 
tinction between ‘order’ and ‘public order’ cannot hold 
good between ‘public tranquillity’ and ‘public order’. 
The question involved in- the present case is whether 
public tranquillity has fhe same connotation as ‘pub- 
lic order’ or is at least included in it, but on that 
question his Lordship has expressed no opinion, and 
in answering it we have to be guided by the earlier 
decisions which have been referred to in his Lordship’s 
^judgment and also by a later decision of the Supreme 
Court to which I shall presently refer. Besides the 
observations quoted by Hidayatullah, J. from the 
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whatever has the effect of disturbing the public tran- 
quillity must necessarily disturb ‘public 
not possible to say of any situation that although the 
public tranquillity has been disturbed public order 
has remained unaffected. The obvious corollary is 
that whatever is done for preventing disturbance of the 
‘public tranquillity’ must be regarded as done for pre- 
venting disturbance of the ‘public order’, and, hence, 
in the interests of ‘public order’. The restrictions 
which s. 144, Cr. P. C. permits to be imposed for pre- 
venting disturbance of the public tranquillity are, 
therefore, restrictions within the limits of the saving 
provisions of Art. 1-9(2) and (3). 

The view that I take in regard to that part of s. 144, 
Cr. P. C. which relates to the public tranquillity was 
also the view taken by this Court in Sri Raj Narain 
Singh V. District Magistrate, Gorakhpur (1) to which I 
have already referred in -another connection. The 
Division Bench which decided that case held that to the 
extent to which s. 144 allows the placing of restrictions 
for preventing disturbance of the public tranquillity 
or a riot or an affray, it is within the limits permitted 
by Art. 19(2) and (3), although it also expressed the 
opinion that some of the purposes for which restric- 
tions are allowed to be placed by the section are in 
excess of the said limits. In the instant case, however, 
the constitutionality of only that part of s. 144 is in- 
volved which relates to the public tranquillity, because 
the order affecting the petitioners was based on that 
part alone. It is, therefore, unnecessary to express any 
opinion on any other part of the section. 

Before leaving this aspect of the case I must note that 
in the course of arguments on behalf of the petitioners 
it was not urged that the prohibitory order passed by 
the District Magistrate of Agra was not an order which 

(1) A.I.B 1956 All. 481. 
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could be validly passed under s. 144, Cr. P. C. or that 

the order suffered from any other defect. In fact, Sri ~ram 

S. N. Kacker, learned counsel for the petitioners, and 

also Dr. Ram Manohar Lohia, explicitly stated that 

they pressed the petition only on the basic question of of u. p. 

the constitutionality of s. 144, Cr. P. C. and s. 188, 

I. P. C. and they did not want any other matter to be Prasad, j. 
gone into by this Court in this proceedings. 

I now proceed to consider the challenge to the vires 
of s. 188, I. P. C. The argument which Dr. Ram 
Manohar Lohia, who alone addressed the Court on 
this part of the case, advanced in support of the chal- 
lenge were two; firstly that s. 188, I. P. C. is incon- 
sistent with s. 144, Cr. P. C. inasmuch as disturbance 
of the public tranquillity is not mentioned in the form- 
er section and this omission leads to the anomaly that 
while an order under s. 144, Cr. P. C. may be passed 
in the interests of the public tranquillity a disobedience 
of that order is not punishable if it merely causes or 
tends to cause a disturbance of the public tranquillity: 
and secondly, that s. 188, I. P. C. makes the disobedi- 
ence of an order passed under s. 144 an offence if the 
disobedience causes or tends to cause any of the results 
mentioned in the section, but none of the results — not 
even riot or affray — is such that the fundamental rights 
of freedom of speech and peaceable assembly may be 
restricted for the purpose of avoiding it, and, therefore, 
by reason of the fact that the section makes the exer- 
cise of even the aforesaid fundamental rights punish- 
able it is void. 

It is certainly true that although s. 188, I. P. C. men- 
tions, in the same words and in the same sequence, all 
other things for preventing which a direction may be 
issued under s. 144, Cr. P. C. it does not mention ‘dis- 
turbance of the public tranquillity’. About the reason 
for the absence of these words in s. 188, 1. P. C. one 
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_ — can only speculate. S. 62 of the Code of 1861, s. 518 

mSoLr 1872, and s. 144 of the Code of 1882 

LoHu which were provisions analogous to s. 144 of the pre- 
The State Sent Code of Criminal Procedure did not contain the 

words disturbance of the public tranquillity’, and it 

^ of tlie present Criminal Pro- 
cedure Code of 1892 that these words were for the first 
time introduced. No corresponding amendment was, 
however, made in the Indian Penal Code. It may be 
that the nece.ssity of amending s. 188, I. P. C. and add- 
ing therein the said words was overlooked and the mis 
take has .not been detected by the Legislature so far 
But it may also be that the omission to make a corres- 
ponding chang:e in s. 188, I. P. C. was deliberate. The 
Legislature might have thought that causing or tend- 
ing to cause disturbance oE the public tranquillity, as 
an ingredient of an offence, would not be sufficiently 
definite for positive proof or disproof, and the dis- 
obedience of an order lawfully promulgated by the 
public servant should be made an offence only if ii 
causes or tends to cause the comparatively more defi- 
nite and determinate results mentioned in s- 188, I. P. C. 
To whatever reason, however, the absence of the words 
disturbance of the public tranquillity’ in s. 188, I. P, 
C. might be due, there appears to be no inconsistency 
between s. 144, Cr. P. G. and s. 188, I. P. C., and even 
if there may be some inconsistency it cannot, to my 
mind, make either of the sections unconstitutional. 

Prevention of the disturbance of the public tran- 
quillity is one of the objects for which the competent 
Magmrate may pass an order under s. 144, Cr. P. C., 
but in determining whetfher a person disobeying the 
order has committed an offence punishable under s. 
188, 1. P. C. what has to be seen is not whether the 
disobedience caused or tended to cause disturbance of 
the public tranquillity, but whether it caused or tend- 




ALLAHABAD SERIES 


623 


2 ALL.] 


1967 


Ram 

ISIanohar 

LOHIA 

V. 

Thb Staik 
OF U. p- 


Prasad, J. 


ed to cause any of the results mentioned in the second 
and the third clauses of s. 188, I. P. C. Disobedience 
of an order passed under s. 144, Cr. P. C. for prevent- 
ing disturbance of the public tranquillity wovdd not, 
therefore, constitute an offence under s. 188, I. P. C. 
if it does not cause any of the results mentioned in the cangeshwat 
latter section, although it may cause or tend to cause a 
disturbance of the public tranquillity. This may only 
have the effect of frustrating in some cases a part of 
the purpose for which an order under s. 144, Cr. P. C. 
is passed, but it does not create any conflict between 
the two sections or lead to any anomalous result, unless 
the frustration to any extent of the object of the order 
is itself called an anomaly. I say ‘part of the purpose 
of the order’ because the things enumerated in the 
second and the third clauses of s. 188, I. P. C. are not 
unrelated to the public tranquillity and, it will be 
noted, riot and affray are included in Chap. VIII of 
the Indian Penal Code which deals with what have 
been described by the Code as offences against the 
public tranquillity. However, the fact that in some 
circumstances an act which was intended to be prevent- 
ed by an order under s. 144, Cr. P. C. may not be 
covered by s. 188, I. P. C. and may go unpunished 
cannot be said to introduce any element of constitu- 
tional infirmity in either of the two sections. 

Coming to the second argument of Dr. Ram Manohar 
Lohia regarding s. 188, I. P. C., I may mention that 
the complaint filed by the District Magistrate of Agra 
against the petitioners states only the alleged fact of 
disobedience of the directions issued by him under s. 

144, Cr. P. C. and there is nothing in it to show the 
results, if any, the disobedience caused or tended to 
cause. However, Sri S. IN. Kacker and Dr. Ram 
Manohar Lohia stated in the course of their argument 
that they did not seek to support the petition on this 
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feature of the complaint. The argument of Dr. “ Ram 
Manohar Lohia was that the whole of s. 188, I. P. C. 
was unconstitutional although he laid special emphasis 
on that part of it which relates to riot and affray, pre- 
sumably because he thought that the other things men- 
tioned in the second and the third clauses of s. 188, 
I. P. C. could not possibly have any relation to ‘public 
order’. In my opinion, there is a basic misconception 
involved in the argument. S. 188, I. P. C. does not 
make punishable any act as such but only when it is 
done in disobedience to an order duly promulgated by 
a public servant lawfully empowered to do so. In the 
absence of such an order the act would remain altogether 
unaffected by the provisions of the section and it is 
the order prohibiting the act that has the eEect of 
attaching to it the penalty of the section. What is, 
therefore, made punishable under s. 188, I. P. C., when 
an order placing constitutionally permissible restric- 
tions on certain fondamental rights is disobeyed, is not 
the exercise of the fundamental rights but the trans- 
gression of the constitutionally valid restrictions im- 
posed upon the exercise of the rights. There can be 
no doubt that if s. 188, I. P. C. had made mere dis- 
obedience of an order of the above character an offence, 
even though the disobedience was not attended by any- 
thing else, it would have -been open to no objection 
on the score of constitutionality. Does the section, 
then, suffer from the voice of unconstitutionality, be- 
cause it makes the disobedience punishable only under 
certain conditions ? In so far as s. 188, I. P. C. requires 
something more than mere disobedience of an order 
imposing permissible restrictions on fundamental rights 
before an act can become an offence under that section, 
it only mitigates the rigour of the restrictions. It is, 
therefore, incorrect that s. 188, I. P. C. makes the exer- 
cise of the fundamental rights guaranteed under Art. 
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l9(Jl)(a) ind (b) punishable in the interests of things i 967 
other than ‘public order’. If an order under s. 144, 

Cr. P. C. imposing restrictions on such rights is consti- 
tutional by reason of its being in the interests of ‘pub- v. ■ 
lie order’, a law punishing its disobedience would also 
be constitutional, irrespective of the presence or absence 
of any other requisite for making the disobedience 
punishable. The second argument which has been 
advanced for challenging the constitutionality of s. 188. 

I. P. C. is also therefore, untenable. 

As a result of the foregoing discussion I am of the 
opinion that s. 144, Cr. P. C., in so far as it empowers 
the issue of directions which are likely to prevent or 
tend to prevent a disturbance of the public tranquil- 
lity, is constitutional and not ultra vires. I express no 
opinion on any other part of s. 144, Cr. P. C. because 
it is not necessary to do so. I am also of the opinion 
that s. 188, I. P. C. is constitutional and not ultra vires. 

The points raised in support of the petition fail and 
the petition should accordingly be dismissed. 

Mahesh Chandra, J. : — ^The facts leading to the 
arrest of the petitioners are very simple. They have 
been given in detail ini the judgment of my learned 
brother and need not be repeated. The District 
Magistrate of Agra issued an order on 10th July, 1966 
under s. 144, Cr. P. C. In the preamble of the order 
he mentioned that) from the information received in 
connection with the U. P. Bundh agitation there was 
likelihood of some sections of the public indulging in 
violence and lawlessness to force the closure of the 
shops, offices, etc. and thereby causing breach of the 
peace. Immediate prevention and speedy remedy was 
considered desirable for maintaining public peace and 
tranquillity. Consequently he issued a number of 
directions under s. 144, Cr. P. C. In connection with 
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1967 the observance of the U. P. Bundh Day a public meet- 

Ram ing had been arranged for the evening of 11th April, 

Phulatti Bazar Agra. It was to be addressed 
V. by Dr. Ram Manohar Lohia, who arrived at Raia 
opU. p. Mandi Railway station by the Toofan Express at 
M. Chandra, 2*45 p.m. on 11th July, 1966 and was arrested by the 
.1- police when he came out of the railway station. The 
other petitioners who had come to receive Dr. Lohia, 
were also arrested at the same time. It was alleged 
that Dr. Lohia delivered an objktionable speech on 
the platform of the Railway Station and that objection- 
able slogans of various kinds were shouted by the peti- 
tioners. All these arrests were alleged to be in viola- 
tion of the order of the District Magistrate of Agra. A 
case under s. 188, I. P. C. for the infringement of the 
District Magistrate’s order is pending against the peti- 
tioners who have been released on execution of per- 
sonal bonds. 

The petitioners pray that s. 144, Cr. P. C. or that 
V part of it which related to the disturbance of public 
tranquillity or a riot or affray be struck down as uncon- 
stitutional and that the petitioners be released. They 
prayed further that even if the case against the peti- 
tioners is withdrawn by the State the question of the 
constitutionality of s. 144, Cr. P. C. should be deter- 
mined. By an amendment they have also been allow- 
ed to add the prayer that s. 188, I. P. C. be also declar- 
ed unconstitutional. 

I a^ee with my learned brother that the preliminary 
objection of the learned Government Advocate that the 
petition has become infructuous because of the release 
of the petitioners from July is untenable. The peti- 
tioners have not been, restored to their liberty for they 
are subject to the restraint of the bonds furnished by 
them. The petition of Babu Lai Parate was dis- 
posed of by the Supreme Court on merits even though 
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the petitioner had been released on bail, vide Bahu Lai _ 

Parate v. State of Maharasthra (1). In Zahir Ahmad 
V. Ganga Prasad (2) this Court held that a person re- lohia 
mains under the control of the Court and notionally xhb^atb 
in its custody even after release on bail and could con- 
sequently present a petition for a writ of habeas corpus. M. Chandra, 
The mere fact that the petitioners in the present case 
have been released on execution of personal bonds does 
not create any difference. The restrictions on liberty 
are there — whether it is a release on only a personal 
bond or on bail. 


It was contended by the learned counsel for the peti- 
tioners that the powers which are exercisable under 
s. 144, Cr. P. C. are so wide that the restrictions had 
the effect of imposing restrictions upon the fundamental 
rights are unreasonable. In Babu Lai Parate’s case (1) 
the Supreme Court held that the section does not confer 
an arbitrary power on the Magistrate in the matter of 
making an order and that the power of Magistrate under 
that section is not unlimited or untramelled. It is 
true that the judgment is to be of the Magistrate 
whether in the peculiar circumstances of a case an order 
in exercise of these powers should be made or not. 
But the Court was entitled to assume that power would 
be exercised legitimately and honestly and the section 
could not be struck, down on the ground that the 
Magistrate might possibly abuse his powers. The 
fundamental rights guaranteed under Art. 19(1) of the 
Constitution were subject to the restrictions placed in 
the subsequent clauses of Art. 1 9 permitting reasonable 
restrictions on the exercise of the right to freedom of 
speech and expression in the interest, among other 
things, of public order. The action permissible under 
s. 144, Cr. P. C. is an anticipatory action and cannot be 
said to be impermissible under cl. (2) and (3) of Art. 19 

(1) A.I.R. 1961 S.C. 884. (2) 1962 A.L.J 654. 
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merely because it is antkipatory. The Supreme Court 
also held that the remedy of Judicial review cannot be 
said to be illusory. Mudholkar, J., speaking for the 
Supreme Court, observed: 

“We would also like to point out that the penalty 
for infringing an order under s. 144 is that pro- 
vided in s. 188, 1. P. C. When, therefore, a prosecu 
tion is launched thereunder, the validity of the 
order under s. 144, Cr. P. C. could be challenged.” 

Mudholkar, J. further observed: 

“Further, since the propriety of the order is open 
to challenge it cannot be said that by reason of the 
wide amplitude of the power which s. 144, confers 
on certain Magistrates it places unreasonable re- 
strictions on certain fundamental rights.” 

I agree that these observations are binding on this 
Court under Art. 141 of the Constitution even though 
they may be in the nature of obiter. 

It was also contended by the learned counsel for peti- 
tioners that the purposes for which the section authorises 
the imposition of restriction, on the right to freedom 
of speech and expression and a right to assemble peace- 
ably and without arms are not covered by Art. ^ 19(2) 
and (3) of the Constitution and that s. 144, Cr. P. G. 
was consequently unconstitutional. The order of the 
District Magistrate of Agra in the present case recited 
the apprehension that section of the public were likely 
to indulge in violence and lawlessness in order to force 
closure of shops, offices, etc. and thereby cause breach of 
the peace. It also mentioned the desirability for im- 
mediate prevention and speedy remedy for maintaining 
public peace and tranquillity. This was thus the sole 
object for which the order of the the District Magistrate 
was made. We are consequently , concerned in this 
petition with only that part of s. 144, Cr. P. G. which 
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empowered the Magistrate to issue a ( ertain direction 
which he considered likely to prevent or tend to prevent Ram 
disturbance of public tranquillity. There is not the 
slightest doubt that the various activities for the preven- 
tion of which a direction may be issued by a Magistrate ofI^. 
under s. 144, Cr. P. C. are separate and distinct and m. chandra 
consequently that part of the section which relates to 
a direction likely to prevent or tend to prevent disturb- 
ance of public tranquillity is clearly separable from 
the other part of the section. I would, therefore, agree 
with my learned brother that in this case it is not neces- 
sary to express any opinion on any other part of s. 144, 

Cr. P. C. 

I would also agree with the conclusion of my learned 
brother that s. 144, Cr. P. C. in so far as it relates to a 
direction which is likely to prevent or tends to prevent 
a disturbance of public tranquillity is not ultra vires. 

I would, however, hesitate to use any phrase or expres- 
sion which might be taken to justify in the name of 
public order any unreasonable restriction on the right 
to freedom of speech and expression and to assemble 
peaceably and withotit arms. True, reasonable restric- 
tions in the interest of public order have to be permit- 
ted. But it is equally true that democracy is based on 
the right to freedom of speech and expression. With- 
out this elementary right democracy is bound to perish 
or degenerate into autocracy. Nor can it be said that 
a mere disturbance of the tranquillity of a great num- 
ber of people amounts to a disturbance of public order. 

Dr. Lohia in his arguments translated the word 
"tranquillity” as ^nfct and the word “order” as 
ginr??!' . I would agree with him that the Hindi 
equivalents suggested by him give us a correct idea 
of the implications of the two words. We should not 
forget that a democracy functions in a manner entirely 
different from autocracy. Radical progress in demo- 
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cracy is bound to give rise to discussions in press and 
on platform involving disturbance of tranquillity of a 
vast number of people. For instance, preparation of 
the people for land reforms involving the abolition of 
zamindari necessarily disturbed the tranquillity of great 
M. Oiandra, number of the people of the States of U. P. and Bihar, 
since it was to effect not only the taluqdars and big 
zamindars but also the small zamindars. But it could 
not be said to have disturbed public order. It cannot 
be denied that the people were agitated and agitation 
is disturbance of tranquillity, for tranquillity ( ?T ) 
is that serenity and calmness which is bound to be 
disturbed and agitated when any radical reforms are 
about to be launched against vested interests and estab- 
lished views about certain state of affairs are challenged 
and canvassed against. Again, in an enlightened de- 
mocracy tranquillity of the people may be disturbed 
even without speech and expression. For instance, 
prices of food rising with an inordinately high speed 
would disturb the tranquillity of the people and agitate 
their minds even though discussions in press and on 
platform may be completely curbpd. But really no 
such complete stoppage of discussion could be possible 
in an enlightened democracy, which works by persua- 
sion, and after persuasion even by change of govern- 
ment by one party to government by another party. It 
would not, therefore, be correct to give the phrase “in 
the interests of public order” a meaning which would 
abolish all canvassing of a progressive reform or criti- 
cism and discussion of actions of government and con- 
sequent agitation of the mind of the people. 

I would not, therefore, be prepared to go beyond the 
extent to which their Lordships of the Supreme Court 
have gone, and would not give to “public order” a 
meaning more comprehensive than that given by them. 
They have themselves made a distinction between 
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maintenance of “law and order” and “public order”. 
Mudholkar, J. observed in Ram Manohar Lohia v. 
Slate of Bihar (1): 

“The expression ‘Law and order’ does not find 
any place in the rule and is not synonymous with 
‘public order’. It seems to me that ‘law and order’ 
is a comprehensive expression in which would be 
included not merely public order but matters such 
as public peace, tranquillity, orderliness in a 
locality or a local area and perhaps some other 
matters. ‘Public order’ is something distinct from 
order or orderliness in a local area.” 

In the same case Hidayatullah, J. observed at p. 
758: 

“Does the expression ‘public order’ take in every 
kind of disorders or only some of them? The 
answer to this serves to distinguish ‘public order’ 
from ‘law and order’ because the latter undoubted- 
ly takes in all of them. Public order if disturbed, 
must lead to public disorder. Every breach of the 
peace does not lead to public disorder. When two 
drunkards quarrel and fight there is disorder but 
not public disorder. They can be dealt with 
under the powers to maintain law and order but 
cannot be detained on the ground that they were 
disturbing public order. Suppose that the two 
fighters were of rival communities and one of them 
tried to raise communal passions. The problem 
is still one of law and order but k raises the appre- 
hension of public disorder. Other examples can 
be imagined. The contravention of law always 
affects order but before it can be said to affect 
public order, it must affect the community or the 
public at large 

(1) A.I.R. 1966 S.C. 740 at pp. 765. and 768. 
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The Supreme Court has thus refused to make “public 
order” as comprehensive as “maintenance of law and 
order”. 


V. 

The State 
OF U. P. 


M. Chandra, 

j- 


Relying on the observations of Hidayatullah, J. 
Dr. Lohia however contended that the decision in Ram 
Manohar Lohia v. State of Bihar (1) in 1966 modified 
the earlier view of the Supreme Court that “public 
order” was synonymous with public safety and tran- 
quillity. This contention is without force. In the 
judgment of Hidayatdllah, J. in Ram Manohar Lohia 
V. State of Bihar (1) the judgment of Subba Rao^, J. 
in the The Superintendent of Central Prison, Fateh- 
garh V. Dr. Ram Manohar Lohia (2) was mentioned and 
the specific observations of Subba Rao, J. quoted 
were : 


‘Public order’ is synonymous with public 
safety and tranquillity; ” 


Hidayatullah, j. did not dissent from these observa- 
tions in so far as the meaning of the phrase “public 
order used in Art. 19(2) of the Constitution was con- 
cerned. Consequently, whatever meaning might be 
attached to the word “tranquillity” standing alone, 
when the word “tranquillity” is qualified by the word 
public in s. 144, Cr. P. C. , we are clearly bound by 
the decision of the Supreme Court in The Superinten- 
dent^ of Central Prison, Fatehgarh v. Dr. Ram Manohar 
Lohia (2) that "public order” is synonymous with public 
safety and tranquillity. Hidayatullah^ J. himself 
went on to place “law and order” in the largest con- 
centric circle and “public order” in the next circle and 
security of State in the smallest circle and the reason 
for placing “public order” in a smaller circle than that 
of law and order” was the use of the word “public" 
before the word “ordei”. 

(1) A.IR. 1966 SiG. 740. 
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While on die one hand the necessity for the right to 
freedom of speech and expression and to assemble 
peaceably and without arms in a democracy is there, it 
cannot be denied that this right itself cannot be pro- 
perly exercised by all without permitting a law which 
imposes reasonable restrictions in the interests of public 
order. No democracy can exist if “public order” is 
freely allowed to be disturbed by a section of the citi- 
zens. That was the background in which els. (2) and 
(3) of Art. 19 of the Constitution had to be amended 
by insertion of the words “public order”. In view of 
the decision of the Supreme Court equating “public 
order” with “public safety and tranquillity” the provi- 
sions in s. 144, Criminal Procedure Code for issue of 
directions which are likely to prevent or tend to pre- 
vent a disturbance of the public tranquillity cannot be 
said to be ultra vires. 

Dr. Ram Manohar Lohia also contended that s. 188, 
I. P. C., itself was ultra vires. For the reasons men- 
tioned by my learned brother and which I need not 
repeat I am also of the view that s. 188, I. P. C. is con- 
stitutional and not ultra vires. 

I would, therefore, agree that the petition be dis- 
missed. 

Order: — ^We dismiss the petition. 

Petition dismissed. 
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SUPREME COURT 


APPELLATE CIVIL 

Before the Hon’ble Mr. Justice Hidayatullah, the 
Hon’ble Mr. Justice Sikri and the Hon’ble Mr. Justice 
Vaidialingam 

M/s. THE SHAHDARA (DELHI) SAHARANPUR 
LIGHT RAILWAY CO. LTD. ... Appellant 

V. 

THE MUNICIPAL BOARD, SAHARANPUR and 
another ... ... Respondents. 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

U. P. Municipalities let, {II of) 1916, i. lZ^\){xiii)~Rules 
under reterminal tax by Municipal Board of Saharanpur, 
Sch. B, Item 2 — Indian Tramways Act {XI of) 1886, sub- 
ss. (5) and (6) of s. 3 — Indian Railways Act {I of 1890), sub- 
ss. (1) and (4) of St 3 — Ahahdara {Delhi) Saharanpur Light 
Railway Co. Ltd., whether exempt from terminal tax impos- 
ed by Municipal Board, Saharanpur. 

The Shahdara (Delhi) Saharanpur Light Railway Co. Ltd. 
which had been registered under the Tramways Act ^d to 
which the Railways Act (except s. 135 thereof had been extend- 
ed to apply is a ‘railway’ within the meaning and for the pur- 
poses of exemption from payment of terminal tax under item 
2 of Sch. B of the Rules framed by the Municipal Board of 
Saharanpur under the Municipalities Act. 

Thornton Urban Council v. Blackpool and Fleetwood Tram- 
road Company (1) applied. 

Civil Appeal No. 1323 of 1966 from the Judgment 
and Order, dated the 10th September, 1965 of the 
Allahabad High Court in Civil Miscellaneous Writ 
No. 3567 of 1965. 

Niren De, for the Appellant. 

R. K. Garg, D. K. Agarwala and M. V. Goswami, for 
the Respondent No. 1. 

The following Judgment of the Court was delivered 
by— 

Vaidialingam, J.:— In this appeal, by special leave, 
the short question, that arises for consideration, is as to 

(1) L.R. (1909) A.C m. 
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whether the appellant railway is entitled to claim ex- 
emption from payment of terminal tax, under item 2, 
of Sch. B, of the rules framed by the Municipal 
Board of Saharanpur. The appellant will be so entitl- 
ed, if it is held to be ‘a railway', as contended, on behalf 
of the appellant. 

The High Court of Allahabad, in its order and judg- 
ment. under appeal, has held that the appellant is not 
a railway, but only a tramway and, as such, not eligible 
for exemption, from the tax, in question. The short 
facts, leading to this appeal, may now" be briefly set out. 
The appellant is a limited liability company, and it runs 
a railway, betw^een Shahdara, in Delhi, and Saharanpur, 
in the State of Uttar Pradesh — a distance of about 95 
miles or 148.865 kilometers. The appellant company 
also operates within the municipal area of Saharanpur. 
The company was, originally, registered as a tram.w^ay, 
under the Indian Tramways Act, 1886 (Act XI of 1886) 
(hereinafter called the Tramways Act), on 20th Novem- 
ber 190o. By Notification No. 5752, dated 5th July, 
1907, the Governor General in Council extended to the 
appellant company, the wdiole of the Indian Railways 
Act, 1890 (Act I of 1890) (hereinafter called the Rail- 
ways Act), excepting the provisions of s. 135. 
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The Municipal Board of Saharanpur, the first res- 
pondent herein, imposes a terminal tax, under the pro- 
visions of s. 128(1) (xiii) of the United Provinces Muni- 
cipalities Act, 1916, as amended by Act I of 1918. 
Under the said Act, the first respondent has prohibited 
the importation of goods, within the local limits of the 
Saharanpur Municipality, by rail, until the tax leviable 
thereon, or in respect thereof, has been paid, in accord- 
ance with the provisions of the Act and the Rules. 
The Board has also framed lules for the assessment and 
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collection of Terminal Tax, as authorized by the Gov 
ernment Notification No. 856/XI-D.T. 3, dated 1st 
May, 1919. The rules have been amended, as per 
another Notification No. 5965/XI-D. T. 3, dated 21st 
September, 1939. 

Item 2 of Sch. B, of these rules, provides for a 
list of articles being exempted from payment of Ter- 
minal Tax. The said item is as follows: 

“Railway stores and materials, which are requir- 
ed for use on Railways, whether in construction, 
maintaining or working the same and which are 
not removed outside the Railway land boundaries 
but not stores imported into Municipal limits for 
purchase and consumption by Railway employees 
nor stores with which Railway Co-operative Store.s 
are stocked for sale to Member.” 

It is the claim of the appellant that, till 1961, the first 
respondent has never imposed any terminal tax, on 
‘railway stores and materials’ required for use on the 
railway of the appellant company, for the purposes 
mentioned in item 2 of Sch. B. But, for the first time, 
in January 1962, according to the appellant, the first 
respondent imposed tax on such stores and attempted 
to make the appellant liable. The appellant company 
protested against this levy, on the ground that, it be- 
ing a railway, was entitled to the exemption provided 
in respect of ‘railway stores and materials, which are 
required for use on railways’. But, the first respondent, 
by its order, dated 1 1th October, 1962, overruled the 
appellant’s objections in this regard. An appeal, taken 
by the appellant company, to the Additional District 
Magistrate, Saharanpur, under s. 160 of the Munici- 
palities Act, read with the relevant Rules, did not meet 
with success, as the said Magistrate rejected the appeal, 
by his order 25th May, 1965. 
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Xhe appellant company filed Civil Miscellaneous 19®'^ 
Writ No. 3567 of 1965, in the High Court of Allah- m/s. thb 
bad, challenging the levy of terminal tax and claimed (dCT 
cxcroption, Under item 2, of Sch. B, referred to estrlier. Saharanpuh 
The learned Judges of the Allahabad High Court, by Railway 
their judgment, dated 10th September, 1965, dismissed 
the writ petition. They were of the view that the ap- 
pellant company was not ‘a railway’, but ‘a tramway’ Board 

constructed under the Tramways Act. In this connec- vaidia- 

tion, the learned Judges adverted to the Railways Act, 
which defines both the terms ‘tramway’ and ‘railway’. 

It is their view that when a tramway and a railway, arc 
both separately defined in an Act, a tramway cannot 
also be a railway. 

The learned Judes, of the High Court, then referred 
to the fact that so far as the appellant company was 
concerned, the Central Governm.ent had not applied 
s. I3o of the Railways Act, though all the other provi- 
sions of that Act had been applied. They further held 
that a mere application of the Railways Act, in whole 
or in part, to a tramway, will not convert the tramway 
into a railway and that, in order to be a railway, it has 
to be opened, in accordance with the provisions con- 
tained in Chap. IV, of the Railways Act. So, they 
concluded that, inasmuch as the appellant railway was 
not opened, in accordance with the provisions of the 
Railways Act, it had been, from its inception, and it 
continued to be, not a railway, but only a tramway. 

On this line of reasoning, the High Court further held 
that in the rules framed by the Municipal Board, the 
expression railway must be intended to refer only to 
railways’ coming under the Railways Act, and could 
not include a ‘tramway’, like the appellant, opened 
under the Tramways Act. In consequence, the claim 
of the appellant, for exemption, was, according to the 
High Court, rightly rejected by the authorities. The 
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result was the dismissal of the appellant’s writ petition, 
by the High Court. 

We shall now refer to the main features of the appel- 
lant company. The appellant I'ailway is w’’orked by 
steam, or other mechanical power, and is not w^'holly 
within a Municipal area. The railway line comprises 
narrow guage track of Z' 6" guage, and consists of main 
line, transportation sidings and commercial sidings. 
The line passes through four districts, viz., Saharanpur 
Muzatfarnagar, Meerut and Delhi, within the provinces 
of Uttar Pradesh and Delhi. The system has about 
155 level crossings, comprised of Special Class, A-class, 
B-dass and C-class. Some of the level crossings are 
provided with signalling and interlocking arrangements 
and the system takes in 406 bridges, and 26 railway 
stations, in all. The bridges and culverts are maintain- 
ed, in accordance with the instructions contained in 
‘Way and Works Manual’ of the Indian Railways, and 
the railway stations are fitted with Morse speakers and 
instruments, for working trains, as per general rules 
applicable to all railways. There is annual inspection 
of the railway line, by the Additional Commissioner of 
Railways Safety, appointed by the Government, to ins- 
pect Indian Railways. There are arrangements for 
through booking of goods and passengers. From what 
is stated above, it will be seen that the appellant com- 
pany is A ‘railway’, as commonly understood and des- 
cribed in ordinary parlance. 

The Tramways Act was an Act passed to facilitate the 
construction and to regulate the working of Tramways. 
S. 3(5) defines ‘tramway’ as follows: 

“ ‘ tramway’ means a tramway having one, two 
or more rails, and includes— 

(a) any part of a tramway, or any siding, 
turnout, connection, line or track belonging 
to a tramway; 
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(b) any electrical equipment of a tramway; 
and 

(c) any electric supply-line transmitting 
power from a generating station or sub-station 
to a tramway or from a generating station to 
a sub-station from which power is transmitted 
to a tramway.” 

The expression ‘order’, under s. 3(6), means an order 
authorizing the construction of a tramway under the 
Act, and includes a further order substituted for, or 
amending, extending or varying, that order. There 
are various other provisions in this Act relating to the 
construction and maintenance of tramways, orders 
authorizing the construction of tramways, and other in- 
cidental matters. 
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The Railways Act was on .Act to consolidate, amend 
and add to the law relating to Railways in India. S. 3(1') 
defines ‘tramway’ as meaning a tramway constructed 
under the Tramways Act, or any special Act relating to 
tramways. S. 3(4) defines ‘railways’ and is as follows: 

‘‘ ‘railway’ means a railway, or any portion of a 
railway, for the public carriage of passengers, ani- 
mals or goods, and includes — 

(a) all land within the fences or other boun- 
dary marks indicating the limits of the land 
appurtenant to a railway; 

(b) all lines of rails, sidings or branches 
worked over for the purposes of, or in connec- 
tion with, a railway; 


(c) all stations, offices, warehouses, wharves, 
workshops, manufactories, fixed plant and 
machinery and other works constructed for 
the purposes of, or in connection with, a rail- 
way; and 
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(d) all ferries, ships, boats and rafts which 
are used on inland waters for the purposes of 
the traffic of a railway and belong to or are 
hired or worked by the authority administer- 
ing the railway.” 

This Act also contains various provisions relating to 
the opening of railways, inspection of railways, cons- 
truction and maintenance of works, working of railways 
and several other incidental matters. S. 135, occur- 
ring in Chap. X, containing supplemental provisions, 
relates to taxation of railways by local authorities. 
That section reads : 

“135. Notwithstanding anything to the con- 
trary in any enactment, or in any agreement or 
award ba.sed on any enactment, the following rules 
shall regulate the levy of taxes in respect of rail- 
ways and from railway administrations in aid of the 
funds of local authorities, namely; 

(1) A railway administration shall not be 
liable to pay any tax in aid of the funds of any 
local authority unless the Central Government 
has, by notification in the official Gazette, dec- 
lared the railway administration to be liable to 
pay the tax. 

(2) While a notification of the Central Gov- 
ernment under cl. i^l) of this section is in 
force, the raihvay administration shall be liable 
to pay to the local authority either the tax men- 
tioned in the notification or, in lieu thereof, 
such sum, if any, as an officer appointed in this 
behalf by the Central Government may, hav- 
ing regard to all the dircumstances of the 
case, from time to time determine to be fair 
and reasonable. 
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(3) The Central Government may at any 
time revoke or vary a notification under cl. 
(1) of this section. 

(4) Nothing in this section is to be constru- 
ed as debarring any railway administration 
from entering into a contract with any local 
authority tor the supply of water or light, or 
for the scavenging of railway premises, or fox 
any other service which the local authority 
may be rendering or be prepared to render 
within any part of the local area under its con- 
trol. 

(5) ‘Local authority’ in this section means a 
local authority as defined in the General 
Clauses Act, 1887, and includes any authority 
legally entitled to or entrusted with the control 
or management of any fund for the main- 
tenance of watchmen or for the conservancy of 
a river.” 

The point to be noted, in this provision, is that unless 
a notification has been issued by the Central Govern- 
ment, under sub-s. (1) of s. 135, declaring a railway 
administration to be liable to pay a tax, a railway 
administration shall not be liable to pay any tax in 
aid of the funds of any local authority. S. 146. giving 
power to the Government to extend the Railways Act 
to certain tramways, is as follows: 

“146. (1) This Act or any portion thereof may 

be extended by notification in the official Gazette — 

(a) to any tramway which is wholly within 
a municipal area or which is declared not to 
be a railway under cl. (20) of article 366 of 
the Constitution, by the State Government; 
and 
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(b) to any other tramway, by the Central 
Government. 

(2) This section does not apply to any tramway 
not worked by steam or other mechanical power.” 
We have already pointed out that all the provisions of 
the Railways Act, except s. 1S6, have been extended to 
the appellant company. 

The next enactment to be referred to is the Indian 
Railway Companies Act, 1895 (Act X of 1895), which 
provided for the payment, by railway companies, re- 
gistered under the Indian Companies Act, 1882, of in- 
terest out of capital during construction. S. 2(1) defines 
‘railway’ as meaning a railway as defined in s. 3, cl. (4) 
of the Railways Act. S. 3 provided for a railvlay com- 
pany paying interest on its paid-up share capital, out 
of capital for the period, and subject to the conditions 
and restrictions contained in that section. There are 
other consequential provisions, in this Act. 


The Indian Tramways Act, 1902 (Act IV of 1902) 
was one to apply the provisions of the Indian Railway 
Companies Act, 1895, to certain tramway companies. 
The preamble to this Act IV of 1902, stated that it was 
expedient to apply the provisions of the Indian Rail- 
w'ay Companies Act, 1895, to companies formed for the 
construction of tramways ‘not differing in structure 
and working from light railways’. This preamble will 
clearly show that, even as early as 1902, the Legislature 
considered that though certain systems were called ‘tram- 
ways , substantially they did not differ, in structure 
and working, from light railways. 

The expression ‘railway’ is defined, in s. 311 (2) of 
the Government of India Act, 1935, as following; 

railway includes a tramway not wholly within 
a municipal area.” 
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It is to be noted that if a system, though a tramway, is 
wholly not within a municipal area, that system will 
be a ‘railway’. Entry 58, of List I (Federal List) of the 
Seventh Schedule to the 1935 Act, was: 

“Terminal taxes on goods or passengers carried 
by railway or air; taxes on railway fares and 
freights.” 

It is, again, to be noted, that under this Entry, in res- 
pect of a tramway, which is not wholly within a muni- 
cipal area and which will, therefore, be a ‘railway’, under 
s. 3 1 1 (2), the levy of terminal tax on goods or passen- 
gers carried by such a system, will be within the com- 
petence of the Federal Legislature. 

LFnder Art. 366(20) of the Constitution, the expres- 
sion ‘railway’ is dealt with as follows: 

“ ‘railway’ does not include — 

(a) a tramway wholly within a municipal 
area, or 
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(b) any other line of communication wholly 
situate in one State and declared by Parlia- 
ment by law not to be a railway.” 

It may be noted here that the appellant’s system does 
not come within the exclusions mentioned in cl. (a) or 
(b) of this definition. Entry 89 of list I (Union List), 
of the Seventh Schedule to the Constitution, is as fol- 
lows : 


“Terminal taxes on goods or passengers, carried 
by railway, sea or air; taxes on railway fares and 
freights.” 

It may be noted that the competent legislative body to 
levy terminal taxes on goods or passengers, carried by 
the appellant’s system, which will be a ‘railway’, under 
Art. 366(20), is the Parliament. 

The only other Act to be referred to is the Railways 
(Local Authorities’ Taxation) Act, 1941 (Act XXV of 

80 — AD 
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1941), which was an Act to regulate the extent to which 
railway property shall be liable to taxation imposed by 
an authority. S. 3(1) of that Act provided that 
a railway administration shall be liable to pay any tax in 
aid of the funds of any local authority, if the Central 
Government, by notification in the official Gazette, 
declared it to be so liable. S. 4 provided for the Cen- 
tral Government, by notification in the official Gazette, 
revoking or varying any notification issued under s. 
135(1) of the Railways Act. 

The learned Additional Solicitor General, appearing 
for the appellant, pointed out that the expression ‘rail- 
way’ had not been defined in the United Provinces 
Municipalities Act, or in the Terminal Tax Rules. 
In the absence of any special definition contained in 
the provisions, granting the exemption, in question, 
the expression ‘railway’, occurring in item 2, of Sch. B, 
of the Terminal Tax Rules, must bear the commonly 
understood meaning of ‘a carriage of passenger and 
goods, on iron rails’. By virtue of the definition, in 
s. 311(2) of the 1935 Act, and the provisions, corres- 
ponding to it, in the Constitution, viz.. Art. 366(20), 
the appellant’s system, though registered under the 
Tramways Act, was a railway. The mere fact that 
s. 135, of the Railways Act had not been applied to 
the appellant’s system, is not a decisive factor against 
the appellant, as had been assumed by the High Court. 
In view of the various features of the appellant’s system, 
and pointed out by us earlier, it is argued that the ap- 
pellant s system is a railway’, both in law and in fact. 
It satisfies all the ingredients of a railway and, if that 
IS so, the appellants are entitled to the exemption 
provided for, under item 2 of Sch. B, of the Terminal 
Tax Rules. 

On the other hand, Mr. Garg, learned counsel ap- 
pearing for the respondent Board, pressed before us 
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for acceptance the various reasons, given by the High 
Court, for holding that the appellant is not entitled 
to clain* the exemption. In particular, counsel point- 
ed out that there were two different enactments, one 
dealing with ‘tramways’ and the other with ‘railways’, 
being the Tramways Act and the Railways Act, respec- 
tively. Therefore, there were twd‘ different, systems, 
under two different names, namely ‘tramways’ and 
railways , w’hich was clearly known to the authorities 
concerned, at the time when the Terminal Tax Rules 
were framed, and so when the expression, ‘railway’ was 
used in the exemption clause, it must have been the 
intention of the framers of the Rules to bring, within 
its ambit, only the ‘railways’ constructed under the 
Railways Act. The appellant’s system, though called 
a ‘railway’ and though it might have all the features of 
a railway, it is pointed out, nevertheless, that inasmuch 
as it has been constructed under a different enactment, 
viz., the Tramways Act, it cannot be treated as a ‘rail- 
way’ foi’ the purposes of the exemption. Counsel also 
stressed that s. 135 of the Railways Act had not been 
applied to the appellant. 
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We are not impressed with the approach made by 
the learned Judges of the High Court, for negativing 
the claim for exemption, made by the appellant. It 
must be borne in mind that the expression ‘railway’ has 
not been defined either in the concerned Municipalities 
Act, or the Rules, if such is the case, the definition 
must hold the field. Going by the definition of the 
expression ‘railway’, contained in s. 311(2) of the Gov- 
ernment of India Act, 1935, and the corresponding 
provision in Art. 366(20) of the Constitution, the ap- 
pellant’s system is a railway’. All the provisions of the 
Railways Act have been extended to the appellant, 
excepting s. 135. In our opinion, if the appellant is 
a ‘railway’, otherwise, the mere fact that the provisions 
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o£ s., 135, of the Railways Act, have not been applied, 
is of no consequence. We have already referred to the 
fact, which is not in dispute, that the appellant’s rail- 
‘ way passes through four districts in U. P. and Delhi, 
and that it has got all the features of a railway, as 
ordinarily understood. 

In this connection, we may refer to certain English 
decisions, where the claim, made on behalf of a system, 
for being taxed at a concessional rate, had come up for 
consideration. 

In Blackpool And Fleetivood Tramroad Company v. 
Thornton Urban Council (1), the Court of Appeal had 
to consider as to how far the Blackpool and Fleetwood 
Tramroad Company, the appellant before them, was 
entitled to the assessment, at a lower rate, under s. 211 
(1)(5), of the Public Health Act, 1875 (38 and 39 Viet, 
c. 55). The material portion of that section was; 

“the occupier of any land .... used only as a 
canal .... or as a railway, constructed under the 
powers of any Act of Parliament, for public con- 
veyance, shall be assessed in respect of the same 
in the proportion of one-fourth part only of the 
net annual value thereof.” 

The question was as to whether the appellant, in that 
case, was a ‘railway’, to whom the said provision would 
apply. The appellant company had constructed and 
maintained a tramroad connecting two systems of tram- 
ways, under the local Acts of 1896 and 1898. Various 
provisions of the Railways Clauses Consolidation Act, 
1845, had been applied to the tramroad. The tram- 
road, in that case, was on rails laid on sleepers, fenced 
off from adjoining land, excepting at the level crossings 
of roads. The Divisional Court had rejected the claim 
of the appellant; but the Court of Appeal held that 

(1) L.R. (1907) 1 K.B.D. 568. 
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the tramroad was land ‘used only as a railway construct- 
ed under the pow'er of an Act of Parliament for public 
conveyance’, within the meaning of s. 211(l)(h) of the 
Public Health Act, 1875, and that the company was, 
consequently, entitled to be assessed, in respect of the 
said ‘railway’, at one-fourth of its net annual value. 
The appellants contended that the tramroad was and 
:ould only be worked as a railway and was, in fact and 
in law, used as a railway and, in consequence, they 
urged that the tramroad, maintained by them, is ‘land’ 
used only as a railway. The Court of Appeal noted 
that the rails were raised and laid on sleepers, just as 
a railway is laid, and that w'as the main distinction be- 
tween the appellant’s system, and a tramway, w'hich 
ran along public streets and in grooved rails. No 
foubt, it was pointed out for the Urban Council, that 
the appellant company had been incorporated under 
the Tramways Act and the very fact that certain pro- 
visions of the Railway Clauses Consolidation Act were 
applied to the appellant’s system showed that the ap- 
pellant was not a railway. The Court of Appeal held^ 
that it was impossible to distinguish the piece of tram- 
road, owned by the appellants, from a railway and that 
the exemption provided for in the Public Health Act 
applied to the tramroad of the appellants as it would, 
to any ordinary railroad passing^ through parts where 
it was not deriving the full benefit from the district 
rates in those parts. The Court of Appeal also reject- 
ed the contention of the Urban Council that the tram- 
road, owned by the appellants could be treated as a 
railway only for particular purposes, and not for the 
purpose of claiming the exemption under the Public 
Health Act, because, according to the Court of Appeal, 
a reading of s. 211(1)(^>) of the Public Health Act, 
showed that it applied to land used as a railw'ay, i.e. 
constructed as a railway in fact. 


1967 


M/S. The 
Shahdara 
(Belhi) 
Saharanpuh 
Light 
Railway 
Co. Ltd. 

y. 

The 

Municipal 

Board 


Vaidia- 
lingam, J. 




THE INDIAN LAW REPORTS 


[1967 


M/s. The 
Shahdara 
(Delhi) 
Saharanpur 
Light 
Railway 
Co. Ltd. 

Thb 

Municipal 

Board, 

Vaidia- 
•ingam, J. 


This decision was taken in further appeal, before 
the House of Lords, whose decision is reported as 
Thornton Urban Council v. Blackpool And Fleetwood 
Tramroad Company (1) and the decision of the Court 
of Appeal was confirmed. In the course of the judg- 
ment, after referring to s. 211 of the Public Health Act, 
Lord MACNAGHTEN observed, at n. 267 : 

“Now it cannot be denied that the rails on which 
the tramcars run, with the embankment or founda- 
tion on which they rest, and everything that sup- 
ports' them, do form a road or way, and that that 
road or way was constructed under parliamentary 
powers for public ^conveyance. Is it ‘a railway’? 
There is nothing in the Public Health Act, 1875, 
or in the earlier Acts, in which the same provision 
is found, to confine the word ‘railway’ as used in 
those Acts to a particular kind of railway, or to 
limit the generality of the expression in any way.” 

His Lordship, further observed at p. 268 : 

“It seems to me that if it is a railway in fact, not 
differing from other railways in any material parti- 
cular, it is none-the-less a railway because the pro- 
moters in their special Act chose to call it a ‘tram- 
road’ — a very convenient term to use for the title 
of their Act and, the name under which they sought 
incorporation. Nor is it the less a railway because 
some only of the sections of the Railways Clauses 
Consolidation Act are incorporated in the special 
Act, or because, if one did not know what the 
thing really was, the language used for the purpose 
of applying the sedtions whida are /incorporated 
might seem to import that it was not, properly 
speaking, a railway at all. You must look at the 
special Act to see that it confers the appropriate 


(1) L.R, (1909) AC. 264. 
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powers of construction. Everything else in the 1967 ^ 

is, I think, beside the question which this m/s. th» 

House has now to determine.’’ s^^ahdara 

(Delhi) 

In our opinion, the observations of the House of ®^"lichT 
ords, extracted above, are opposite, to the case on 
hand. We have already pointed out that neither the 
Municipal Act, nor the Terminal Tax Rules give any mJZ. 
special dehnition of the expression ‘railway’; and, so far ®oard, 
as we could see there is nothing in the said Act or the 
Rules to indicate that the word ‘railway’, in item 2 of 
Scheduk B, is used only to refer to a ‘railway’ registered 
under the Railways Act or to limit the generality of 
the expression ‘railway’ in any way. Under those 
circumstances, if the appellant is a ‘railway’ in fact, as 
oommcinly understood-^there does not appear to be 
any serious controversy on that point— it will be a ‘rail- 
way’, nothwithstanding the fact that it is registered as 
a ‘tramway’, under the Tramways Act. The legislature 
Itself has applied the various provision of the Railways 
Act to the appellant; and the appellant also satisfies the 
definition of a ‘railway’ under the Government of India 
Act 1935 and the Constitution. The provisions of the 
Indian Railway Companies Act, 1895, have also been 
applied to the tramways constructed, under the Tram- 
ways Act, by the Indian Tramways Act of 1902. The 
second preamble to the last mentioned Act, clearly 
shows that the tramways to which the Indian Railway 
Companies Act was made applicable, ‘do not differ in 
Structure and working from railways’. 

The object underlying the exemption under item 2 
of Sch. B, to the Terminal Tax Rules, is also not far 
to seek. The railways pass through areas where it is 
not deriving the full benefit of all the amenities pro- 
vided by th^ Municipal Boards. Therefore, in our 
opinion, the appellant satisfies the definition of a ‘rail- 
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way’, so as to be entitled to the exemption provided 
under item 2 of Sch. B. 

Before we close the discussion, we will also refer to 
the decision of the House of Lords in Tottenham Urban 
Council V. Metropolitan Electfic Tramways, Ltd. (1). 
The same question, regarding the eligibility of a tram- 
way’ for exemption, under s. 211(l)(fc) of the Public 
Health Act, 1875, came up for consideration in that 
case. From the judgment, it will be seen that the 
company were working, as a connected system, a tram- 
way and a light railway, which were constructed in 
and along certain public streets and roads, in the district 
of the urban Council. The ‘tramway was constructed 
under the Tramway Acts and Orders and the railway ,. 
under the Light Railways Act, 1896. Both were identi- 
cal as to the mode of construction and materials used. 
The claim of the company in respect of the ‘railway , 
as such, for assessment at a lower rate, was accepted; 
but, so far as the ‘tramway’ w^as concerned, the House 
of Lords held that it is not a ‘railway , within the 
meaning of s. 211(1)(5), of the Public Health, Act, 18/.5. 
The research given by the House of Lords, for not 
accepting the claim of the tramway, was that in the 
great bulk of public legislation, relating to railways, 
the legislation has universally been understood and 
interpreted by Courts as applying only to that which is 
popularly known as a ‘railway’, and not to that which 
is popularly known as a ‘tramway’. And special em- 
phasis is laid by the House of Lords that the legislature 
has used the word ‘railways’ and not ‘railways and tram- 
ways’, in s. 211 of the Public Health Act, 1875. 

We are only adverting to this decision to show that, 
on the basis of an interpretation placed by the Courts, 
the House of Lords held that the word ‘railways’, in the 
Public Health Act, 1875, will not take in*‘tramways’. 

(1) R.L. (1913) A.C. 702. 
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But, no such circumstances, as pointed out by the 
House of Lords, in the said decision, exist in the present 
case before us. On the other hand, the position is 
exactly the opposite, as will be seen from the Govern- 
ment of India Act, 1935, and the Constitution. Even 
applying the popular test, adopted by the House of 

Eords, in this case, the appellant is undoubtedly a ‘rail- 

way . ^ 

In our opinion, the principles laid down by the 
House of Lords in Thornton Urban Council v. Black- 
pool and Elect-wood Tramroad Company ^1), apply to 
the particular matter on hand and, we hold that the 
appellant, being a ‘railway’, is entitled to the exemption 
under item 2 of Sch. B, to the Terminal Tax Rules in 
question. ’ 

We, accordingly, allow the appeal and set aside the 
judgment of the High Court, and further direct that 
a writ will issue, as prayed for by the appellant. The 
appellant will be entitled to its costs, from the first res- 
pondent, both in this Court and in the High Court. 

Appeal allowed. 

(1) L.R. (1909) A.C. 264. 
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APPELLATE CIVIL (F. B.) 

Before Mr. Justice Oak, Mr. Justice Dwivedi and Mr. 
Justice Gangeshwar Prasad. 


KUNWAR BAHADUR ••• Appellant 

V. 

THE UNION OF INDIA, and others 
Respondents 

Constitution of India, Art. '311(2)— Frew wo {a)—Termmation 
of employee’s services on conviction — No opportunity to 

show cause given — Appeal .against order of conviction allow- 
ed — Held employee entitled to benefit of Art. 311(2). 

Where the services of an employee were terminated on his 
conviction by a Special Judge (Anti-Corruption) without 
affording him any opportunity to show cause as provided^ in 
Art. 311(2) but subsequently the employee’s appeal against 
his conviction was allowed, held that the respondents would 
not be entitled to the benefit of sub-cl. (a) of the proviso to 
Art. 311(2), and that the employee is entitled to the protection 
of cl. (2) of Art. 311 of the Constitution. 

First Appeal No. 10 of 1964 against the judgment and 
decree of Jahnavi Prasad, Civil Judge, Allahabad in 
Suit No. 5 of 1963 decided on 14th September, 1963. 

M. P. Singh, for the Appellant. 

N. D. Pant, for the Respondents. 

Oak, J. : — The following question of law has been 
referred to this Full Bench: 

“Would the provisions of Art. 311(2) of the Con- 
stitution of India apply to the case of the appellant 
in the circumstances of the present case?” 

The facts of the case are these: Kunwar Bahadur 
was employed as a clerk in the Evacuee Property 
Department. On 17th May, 1956 he was convicted 
by a Special Judge (Anti-Corruption) for taking a bribe. 
On 21st May, 1956 the Deputy Custodian of Evacuee 
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Property, Allahabad, passed an order terminating Kun- 
war Bahadur’s services with eSect from 17th May, 1956. 
No opportunity to show cause , as provided in Art. 311 
(2) of the Constitution of India was given to him before 
passing the order dated 21st May, 1956. Kunwar 
Bahadur appealed against the order of conviction. The 
appeal was allowed by this Court on 9th April, 1957. 
Kunwar Bahadur instituted a suit in the Court of the 
Civil Judge, Allahabad, for a declaration that the order 
of removal of the plaintiff from service is void, and the 
plaintiff continues in service. He also claimed the re- 
covery of arrears of pay up to the date of the suit. The 
plaintiff’s suit was dismissed by the trial Court. Kun- 
war Bahadur, plaintiff has appealed to this Court. 

When the appeal came up for hearing before a Divi- 
sion Bench of this Court, learned counsel for the parties 
advanced arguments on the question whether the plain- 
tiff was entitled to the protection of cl. (2) of Art. 311 
of the Constitution. On finding that there is some 
conflict of opinion on this question, the Division Bench 
referred the question of law quoted above to a Full 
Bench. 

The question for consideration is whether the plain- 
tiff appellant is entitled to the protection of cl. (2) of 
Art. 311 of the Constitution. Cl. (2) of Art. 311 states: 

“No such person as aforesaid shall be dismissed 
or removed or reduced in rank until he has been 
given a reasonable opportunity of showing cause 
against the action proposed to be taken in regard 
to him : 

Provided that this clause shall not apply — 

(a) where a person is dismissed or removed 
or reduced in rank on the ground of conduct 
which has led to his conviction on a criminal 
charge; 
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(b) 

(c) . . ...” 

According to Mr. N. D. Pant appearing for the 
defendants-respondents, the present case is covered by 
sub-cl. («) of the proviso. Consequently, the plaintiff 
cannot get the benefit of cl. (2) of Art. 311. According 
to Mr. M. P. Singh appearing for the plaintiff-appel- 
lant, the present case is not covered by sub-cl. {a) of the 
proviso. So, the plaintiff is entitled to the benefit of 
cl. (2) of Art. 311. 


In M. S. M. Railway Co. v. Ranga Rao (1) it was 
held that if a railway company had the right to dismiss 
its servant when he was convicted, it could not be com- 
pelled to take him back into its employment when the 
convmtion was set aside at some later date as a result of 
revision proceedings. 

Similarly, in N. W. R. Johnson v. General Manager, 
B. N. Railway (2) it was held that once a government 
servant is dismissed upon a ground which is valid at the 
time of dismissal, it does not follow that he must be 
taken back if later on that ground disappears. Under 
r. 1706-R a railway servant is liable to dismissal from, 
service upon conviction by a criminal Court, and the 
railway company cannot be compelled to take him back 
into -its employment when the conviction is set aside in 
appeal at some later date. 


It will be seen that Ranga Rao’ s case (1) was decided 
by Madras High Court long before the commencement 
of the Constitution of India. The decision by Cal- 
cutta High Court in Johnson’s case seems to be based 
largely on the relevant provisions of the Railway Code. 
So, these two decisions are not of much help for under- 
standing the true scope of Art. 311 of the Constitution. 

In U. P. State v. Mohammad Nooh (3) their Lord- 
ships of the Supreme Court observed on page 95 : 


11) A.I.R. 1940 Mad. 269 

(3) A.I.R. 1958 S.C. 86. 


(2) A. JR. 1955 N.UC. 1798 Cal. 
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it „ 

• • . under the Indian Law and procedure 1967 

an original decree is not suspended by the presen- 
tation of an appeal nor is its operation interrupted 
tvhere the decree on appeal is merely one of dis- The Union 
missal. There is nothing in the Indian Law to 
warrant the sug'gestion that the decree or order of 
t e Court or tribunal of the first instance becomes 
fanal only on the termination of all proceedings by 
way of appeal or revision. The filing of the ap- 
peal or revision may put the decree or order in 
jeopardy but until it is reversed or modified it 
remains effective.” 

In Dilbagh Rai v. Divisional Superintendent, Nor- 
thern Railway (1) it has been held by Grover, J. that 
if a person is acquitted by a Court of law, then it can- 
not be said that there is any conviction in the sense in 
which it is used under proviso (a) to Art. 3 1 1 (2) of the 
Constitution. 

In R. S. Das v. Divisional Superintendent (2) it was 
held by Tandon, J. that a proceeding will not be' said 
to have led to a government servant’s conviction if it 
has not resulted ultimately in conviction or as a con- 
sequence of appeal has ended in an acquittal. 

In Union of India v. R. Akbar Sheriff (3) it was held 
that immunity of a civil servant from dismissal, etc. 
without compliance with the provisions of Art. 31 1 (2) 

IS taken away under proviso (a) to Art. 311(2) in a case 
where the dismissal or removal from service or reduc- 
tion in rank is based upon the ground of conduct which 
resulted in his conviction on a criminal charge. Once 
the conviction is set aside or quashed, the dismissal 
order must fall to the ground. An acquittal of a per- 
son of a mminal charge by a higher Court setting aside 
the conviction passed by a subordinate or an inferior 

(1) A.I.R. 1959 Pun. 401. (2) A.I.R. I960 All. 538 

(8) A.I.R. 1961 Madras 486. 
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Court is tentamount to the person not having been 
convicted at all. 

In Dhanji Ram v. Union of India (1) it was held 
that the word “conviction” used in proviso (a) to Art. 
311(2) can have only one meaning that the person con- 
victed must have been convicted finally. 

In Tarni Kumar v. Chief Commercial Superinten- 
dent, Eastern Railway (2) it was held that when a con- 
viction is set aside by the appellate Court, the position 
at law would be as if the government servant was never 
convicted at law and the dismissal not having been 
made in conformity with Art. 311(2), became a nullity 
from the date of acquittal on appeal. 

Divisional Superitendent, Northern Railway v. Ram 
Saran Das (3) is a decision by a Division Bench of this 
Court. N. U. Beg, J. (as he then was) observed on 
page 337 : 

. . there can be no manner of doubt that 
the words ‘led to his conviction on a criminal 
charge’ can only mean a criminal charge which has 
finally resulted in the conviction of the person 
proceeded against.” 

There is thus overwhelming authority in support of 
Mr. M. P. Singh’s contention that if conviction is set 
aside in appeal. Government cannot claim the benefit 
of sub-cl. (a) of the proviso to Art. 311(2). 

Mr. N. D. Pant urged that all that has to be establish- 
ed for purposes of sub-cl. (a) of the proviso is that the 
order of dismissal followed an order of conviction re- 
corded hy a Criminal Court. The language of sub-cl. 
(a) lends some support to this contention. But in in- 
terpreting a constitutional provision, literal construction 
is not always helpful. One must understand the prin- 
ciple underlying the constitutional provision. 

( 1 ) A.I.R. 1965 Pun. 16a (2) A.I.R. 1965 Cal. 75. 

(3) A.I.R. 1961 All. 336. 
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Art. 311 appears in Part XIV of the Constitution. 1967 
Part XIV deals with Services under the Union and the kunwar 
S tates. Framers of the Constitution were anxious that 
Government employees should have a feeling of secu- 

rity of service. Government servants have, therefore, 

been given an assurance in Art. 3 1 1 (2) that no drastic ^ 

action will be taken against them without giving them 
a reasonable opportunity of showing cause against the 
proposed punishment. To this rule, there are three 
exceptions. The three exceptions have been enume- 
rated in sub-cls. (a), (b) and (c) of the proviso. In the 
present case we are concerned with the exception re- 
cognised by sub-cl. (a) of the proviso. All that a civil 
servant can reasonably claim is a reasonable opportunity 
of proving his innocence. Opportunity for establish- 
ing innocence given to an accused in a criminal trial 
is at least as liberal as that given to a civil servant in a 
departmental' enquiry. If the civil servant has been 
convicted by a criminal Court, there is not much point 
in holding a departmental enquiry. That is the prin- 
ciple underlying sub-cl. (a) of the proviso to Art. 311(2). 

But sub-cl. (a) implies that the civil servant’s convic- 
tion stands. If the conviction is ultimately set aside 
in appeal or in revision, it cannot be said that the civil 
servant’s misconduct has been established before the 
criminal Court. In such a case the civil servant can 
properly claim a departmental enquiry under Art. 311 
( 2 ). 

Mr. N. D. Pant urged that if the interpretation sug- 
gested by Mr. M. P. Singh is accepted, there would be 
inordinate delay in the disposal of departmental pro- 
ceedings. In every case Government will have, to wait 
for the result of an appeal or revision. Now, it is al- 
ways open to Goyernment to pass an order of dismissal 
or removal from service immediately after a criminal 
Court records conviction. In that case the administra- 
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1967 tion runs the risk of the conviction being later set aside 
kbnwar in appeal or revision. It is for the administration to 
Bahadur decide whether in a particular case it should pass an 
Ths Union order of dismissal or removal immediately after con- 
otInpu ] 3 y ijjg (-j-£al Court, or wait for the result of a 

Oak. u possible appeal or revision. Such considerations of 
expediency can have little bearing on the interpreta- 
tion of Art. 311 of the Constitution. 

t 

The impugned order dated 21st May, 1956 ran 
thus : 


1 ; 

j 



“Having been convicted by the District and 
Sessions Judge, Allahabad acting as a Special 
Judge, the services of Sri Kunwar Bahadur . . . 
are terminated with effect from the date of con- 
viction, i.e., 17th May, 1956”. 

Mr. N. D. Pant conceded that, although the order pur- 
ports to be an order terminating the plaintiff’s services, 
the order is in substance an order removing Kunwar 
Bahadur from service. Art. 311 is, therefore, attract- 
ed. The only question is whether the respondents ,can 
get the benefit of sub-cl. (a) of the proviso or not. As 
explained above, although the plaintiff was initially 
convicted by the trial Court on 17th May, 1956, that 
conviction was ultimately set aside in\ appeal on 9th 
April, 1957. The respondents are not, therefore, 
entitled to the benefit of sub-cl. (a) of the proviso. 

My answer to the question of law referred to the Full 
Bench is this. Iii| the circumstances of the present 
case, the respondents are not entitled to the benefit of 
sub-cl. (a) of the proviso to Art. 311(2), and , the plain- 
tiff-appellant is entitled to the protection of cl. (2) of 
Art. 311 of the Constitution. 

Dwivedi, J. : — ^The question referred to us involves 
the interpretation of cl. (a) of the proviso to Art. 31 1(2) 
of the Constitution. It! is a substantial reproduction 
0 t cl. (a) of the proviso to s. 240(3) of the Government 
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o£ India Act, 1935- Cl. (a) of the proviso to,s. 240(3) 
was based on the Report of the Joint Committee on Kunwar 
I ndian Constitutional Reform. The Committee had 
recommended that no civil servant should be liable to tou” 

dismissal or reduction in rank without being given 

formal notice of any charge made against him and an owivedi.j. 
opportunity of defending himself “unless he has been 
convicted in a criminal court (1). 

This is the short history of the genesis of cl. (a) of 
the proviso to Art. 311(2). The true import of d. (a) 
should be discovered from its language, context and 
scheme. 

The key-words in cl. (a) are “on the ground of con- 
duct which has led to his conviction on a criminal 
charge”. Firstly, the conduct for which the servant is 
being dismissed, removed or reduced in rank should be 
the basis of his conviction. Secondly, the conduct 
should result in his conviction. One of the meanings 
of the verb “to lead to” is “to have as a result’ (2). If 
this meaning is attributed to the words “led to” in cl. 

(fl), then the conduct should result i-n his conviction. 

If that is so, as I think, then where the conviction is set 
aside by a court in appeal or revision, it is difficult to 
say that the conduct has resulted in or “led to” his con- 
viction. 

Let us now examine the context and scheme of cl. (a). 

It is associated with els. (b) and (c) of the proviso, cl. (b) 
dispenses with the hearing requirement of Art. 311(2) 
when it is impracticable, for instance, when the em- 
ployee is absconding. Cl. (c) dispenses with hearing 
when it is inexpedient in the interest of the security of 
the State. These are judicially recognised areas where 
the audi alteram partem rule does not operate (3). In 
the context of cl. (b) and (c) cl. (a) appears to exclude 

(1) Report of the Joint Committee on Indian Constitutional Reform, 

Vol. I, page 840. 

(2) Shorter Oxford Dictionary (1955), page 1119. 

(3) S. A. de Smith; Judicial Review of Administrative Action (1950 Sdn.), 
pages 119 and 191. 

84r-AD 
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the said rule because after conviction in a court of law 
EtMWAR it is considered to be inessential. It is supposed that 
Ba^ur jjjjg area-exclusion inheres in the principle of natural 
^o* toiT which assures “the essence of justice” or “ra- 

— — . tional justice”. The reason for the exclusion of hear- 

ing is that the misconduct of the employee has already 
been proved in a regular trial in the court of law. But 
this reason disappears where the conviction is upset in 
appeal or revision. The finding of guilt is then gone, 
and the misconduct remains unproved. The reason 
disappearing, the exclusion of hearing becomes unjust 
and unfair. 

During arguments a question was put to Sri Pant: 
Can tfie superior departmental authority set aside the 
punishment based on conviction if it is upset in appeal 
or revision? His reply was in the affirmative. I fail 
to understand why the punishment should stand if the 
conviction is set aside in appeal or revision while no 
departmental proceeding against , the punishment is 
pending. 

Sri Pant strenuously pressed upon us that our view 
will delay the employee’s day of judgment until the 
appeal or revision against his conviction has been decid- 
ed. I am not quite certain that it is the inevitable 
result of our view. But that aside, the argument is 
the familiar .old argument of administrative conveni- 
ence. It was laid to rest about two decades, ago by Lord 
Atkiq with this eloquent epitaph: Convenience and 
justice are often not on speaking terms General Medical 
Council V, Spackman (1). So no more be said of it. 

Having regard to the language, context and scheme 
ctf cl. (a) and to its serious impact on the employees' 
right to livelihood I concur with the opinion of Sri 
Justice Oak. 

(1) 1943 A. C. 627, 
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Gangeshwar Pd. J. : — I have had the advantage of laer 
reading the judgments of Mr. Justice Oak and Mr. kwwar 
J ustice Dwivedi and I am in respectful agreement with B*®*®®* 
them. I, however, wish to add a few words in regard THstimoii 
to the main argument advanced on behalf of the Union 
of India by Sri N. D. Pant. Dwivedi, j. 

It was contended that the applicability of Art. 311(2) 
of the Constitution to the case of the appellant has to 
be determined with reference to the state of things 
existing at the time of his dismissal, and since the ap- 
pellant was at that time a person who stood convicted 
on a criminal charge he could be dismissed on the 
ground of the conduct for which he had been convic- 
ted, without being given an opportunity of showing 
cause against the action proposed to be taken in regard 
to him. This contention appears to ignore an essen- 
tial feature of a conviction which is liable to be set 
aside. 

So long as a conviction remains liable to be set aside 
it cannot be said to be determinate in its nature and its 
legal consequences, whether^ the conviction is already 
in question before a superior court or not. The state 
of things created thereby is liable to change and, natu- 
rally, an order of dismissal which seeks to justify its 
non-compliance with the requirement of Art. 311(2) 
on the basis of such a conviction stands upon an inse- 
cure foundation. The order cannot have a higher vali- 
dity than the conviction from which it derives 
its precarious justification and it must remain subject 
to the ultimate shape which is given to the state of 
things by the order of the superior court before which 
the conviction is challenged. If the conviction is set. 
aside, the state of things is made to undergo a change 
not merely from the date of the setting aside of the con- 
viction but from the date of the conviction itself. In- 
deed, a finding of guilt recorded against a person can- 
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1967 not be said to have been reversed and his conviction can- 
kunwar not be said to have been effectively set aside if the re- 
ba^ur versal and the setting aside were to operate only from 
date when the order to that effect is made and the 
person concerned were to be, even thereafter, regarded 
Dwivedi, j. as having remained guilty and convicted till then. 

Such an order, whenever it may come to be made, has 
the effect of wiping out the finding of guilt and the 
conviction altogether. Whether a person was entitled 
to the safeguard provided by Art. M 1 (2) and whether 
he has had. the benefit of. that safeguard are justiceable 
matters and it should, therefore^^ follow that when a 
court is called upon to decide these matter it has to see 
whether, in the light of the final outcome of the crimi- 
nal proceeding in respect of the conduct for which the 
said person was dismissed, it can be said that the pro- 
ceeding had led to his conviction. If it is found that 
the conviction was subsequently set aside, it must, in 
my opinion, be held that at no point of time was the 
person concerned a person whose ' conduct, on the 
ground of which he was dismissed from service, had 
led to his conviction. 

Art. 311(2) of the Constitution would, therefore, 
apply to the case of the appellant. 

By the Court: — Our answer to the question of law 
referred to the Full Bench is as follows : 

In the circumstances of the present case, the 
respondents are not entitled to the benefit of sub- 
clause (a) of the proviso to Art. 311 (2), and the 
plaintiff-appellant is entitled to the protection of 
clause (2) of Article 311 of the Constitution. 

Question answered. 



is 
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APPELLATE CIVIL 

Before the Hon’ble Mr. Justice Bachawat, the Hon’ble 
Mr. Justice Shelat and the Hon’ble Mr. Justice 
Bhargava. 


M/s. HULAS RAI BAIJ NATH ... Appm-lamt 

«. 

FIRM K. B. BASS and Co. ... Respondent. 

{ON APPEAL FROM{ THE HIGH COURT AT 
ALLAHABAD) 

Code of Civil Procedure, {Act V of) 1908, O. 23. r. 3 — Applice- 

tion for withdrawal of suit after issues and some evidence 

adduced — Whether and when to he allowed. 

In the absence of any right having vested in the defendant 
to continue the suit, e.g., passing of, a preliminary decree for 
rendition of accounts or specific case of set-off or counter-claim, 
l^ie plaintiff has, subject to his liability for costs to the defen- 
dant, the unqualified right to withdraw the suit at any stage 
(in this case after the issues had been framed and some evidence 
had been led in the case) provided he does not seek to do so 
with permission to file a fresh suit 

A defendant cannot be said to have claimed a i^t-off or set 
up a counter-claim where he alleges in his written statement 
to the suit for rendition of accounts that accounts had been 
fully explained to the plaintiff wherein a certain sum of money 
had been found due to him from the plaintiff, that there was 
no occasion for rendition of accounts and that the suit was 
not fit to proceed according to law and pleads simply that if 
the Court has jurisdiction and rendition of accounts be found 
necessary, a decree for such amount as may be found due to 
the defendant from the plaintiff, may be passed in his favour 
together with costs and interest. 

Seethai Achi v. Mevappa Chettiar (1) .... . explained.* 

Quare: — ^Whether the court is bound to allow withdrawal 
of a suit to a plaintiff after the accrual of some vested right Uk 
the suit in favour of the defendant? 

(1) A.I.R. 1934 Mad. 357, 
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Civil Appeal No. 897 of 1964 from the Judgment and 
M/s.HuLAi Order dated the 14th November, 1961 of the Allahabad 
Nith^ High Court in Civil Revision No. 686 of 1953. 


V. 


Bishan Narain (M. L. Khowaya with him), for the 
— Appellant. 

Niren De (N. V. Goswami and Yogeshwar Pd. with 
him), for the Respondent. 

The following Judgment of the Court was delivered 
by— 

Biurgava, J. : — The respondent firm, K. B. Bass Sc 
Co., instituted a suit on 13 th April, 1951, for rendition 
of accounts against the appellant firm, Messrs. Hulas 
Raj Baij Nath, alleging that the appellant was the com- 
mission agent of the respondent and that the accounts 
between respondent as the principal and appellant as 
die agent had not been settled since the dealings began 
in the year 1941 onwards. Tentatively, a sum of Rs. 
2,100 was claimed in the plaint. In the written stated 
ment filed on behalf of the appellant, the suit was con- 
tested on various grounds; but for the purposes of this 
appeal, we need mention the pleas taken in only two 
paras 8 _ and 11. In para. 8, it was pleaded that one 
^a Shiva Charan, a partner of the respondent firm, 
had oome with a Munim in the month of Agahan last 
and accounts were fully explained to him as worked 
out up to Kartik Sudi 15, Sambat 2007. In that state- 
ment of account, a sum of Rs. 10,677-14.3 was found 
due to the appellant from the respondent and the re- 
presentatives of the respondent asked for two months’ 
time for making the payment of the amount found due. 

It was^thus urged that there was no occasion for rendi- 
tion of accounts’ and the plaintiff’s suit was not fit to 

pleaded that if, m the opinion of the court, the court 


4 



ALLAHABAD SERIES 


665 


2 ALL.] 

has jurisdiction to try the suit and it is necessary to 19 «t 
render the accounts, it is equitable that a decree for the m/e. Huub 
amoimt which may be found due to the contesting 
defendant, after rendition of accounts,, together with «>• 
costs and interest be passed in favour of the contesting 
defendant, after necessary court-fee being realized from f. 

the defendant”. A number of issues were framed and 
the case was taken up for recording of evidence on 
several dates of hearing. Some of the issues were 
even given up during the trial. Ultimately, on 5th 
May, 1953, after a- considerable amount of evidence 
had been recorded, an application was presented on be- 
half of the plaintiff -respondent for withdrawal of the 
suit. The ground given for withdrawal was that the 
respondent firm was in the charge of one Bhagwat 
Charan who had colluded with the appellant and litiga- 
tion was going on between the respondent and Bhagwat 
Charan for effecting partition of thel business. Con- 
sequently, it was difficult to prosecute the suit. No 
prayer was made for permission to file a fresh suit. 

The appellant filed an application objecting to this 
application for withdrawal. The main ground taken 
for contesting this application for withdrawal was that, 
in a suit of this nature, it is permissible to pass a decree 
in favour of the defendant if, on accounting, something 
is found due to him against the plaintiff, and it follow- 
ed that, if the defendent paid court-fee on the amount 
which was found due to him from the plaintiff, his posi- 
tion became that of a plaintiff himself and he became 
entitled to have the accounting done and to obtain a 
decree. It was urged that fhe plaintiff’s game in with- 
drawing the suit after protracted duration and consider- 
able expenditure on the part of the defendant was to 
defeat this right of the defendant. The trial Court 
held that the right of the plaintiff in this suit to with- 
draw under O. 23, r. 1 of the Code of Civil Procedure 
was inherent and such a right could be exercised at any 
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!•« time before judgment. All that the defendant could 
ujt. HuiAi riaim was an order for costs on his favour. The Court, 
therefore, dismissed the suit, awarding costs of the suit 
Firm K B appellant. The appellant filed a revision in the 

High Court of Allahabad against this order, with a 
j prayer that the High Court may set aside the order of 
the trial Court and remand the suit for trial according 
to law. The High Court dismissed the application for 
revision; and the appellant has now come up to this 
Court in this appeal by special leave. 

The short 4uestion that, in these' circumstances, falls 
for decision is whether the respondent was entitled to 
withdraw from the suit and have it dismissed by the 
application dated 5th May, 1953 at the stage when 
issues had been framed and some evidence had been 
recorded, but no preliminary decree for rendition of 
accounts had yet been passed. The language of O. 23, 
r. 1, sub-r. (1), C. P. C., gives an unqualified right to a 
plaintiff to withdraw from a suit and, if no permission 
to file a fresh suit is sought under sub-r. (2) of that Rule, 
the plaintiff becomes liable for such costs as the Court 
may award and becomes precluded from instituting any 
fresh suit in respect of that subject-matter under sub-r. 
(3) of that Rule. There is no provision in the Code of 
Civil Procedurej which requires the Court to refuse 
permission to withdraw the suit in such circumstances 
and to compel the plaintiff to proceed with it. It is, 
of course, possible that different considerations may 
arise where a set-off may have been claimed under O. 8, 
C. P. C., or a counter-claim may have been filed, if 
permissible by the procedural law applicable to the 
proceedings governing the suit. In thd, present case, 
the pleadings in paragraphs 8 and 11 of the written 
statement, mentioned above, clearly did not amount to 
a claim for set-off. Further, there could be no counter- 
claim, because no provision is shown under which a 
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counter-claim could have been filed in the trial Court 
in such a suit. There is also the circumstance that the m/s. Hulas 
application for withdrawal was moved at a stage when 
no preliminary decree had been passed for rendition 3 

of account and, in fact, the appellant was still contend- Bass & Co. 
ing that there could be no rendition of accounts in the Bhargava, j. 
suit, because accounts had already been settled. Even 
in para. 11, the only claim put forward was that, in case 
the Court found it necessary to direct rendition of 
accounts and any amount is found due to the appellant, 
a decree may be passed in favour of the appellant for 
that amount. In this paragraph also, the right claim- 
ed by the appellant was a contingent right which did 
not exist at the time when the written statement was 
filed. Even if it be assumed that the appellant could 
have claimed a decree for the amount found due to him 
after rendition of accounts, no such right can possibly 
be held to exist before the Court passed a preliminary 
decree for rendition of accounts. It is to be noted that 
in the case of a suit between principal and agent, it is 
the principal alone who has normally the right to claim 
rendition of accounts from the agent. The agent can- 
not ordinarily claim a decree for rendition of accounts 
from the principal and, in fact, in the suit, the appel- 
lant, who was the agent of the respondent, did not claim 
any rendition of accounts from the respondent. In 
these circumstances, at the stage of withdrawal of the 
suit, no vested right in favour of the appellant had come 
into existence and there was no ground on which the 
Court could refuse to allow withdrawal of the suit. It 
is unnecessary for us to express any opinion as to 
whether a Court is bound to allow withdrawal of a suit 
to a plaintiff after some vested right may have accrued 
in the suit in favour of the defendant. On the facts of 
this case, it is clear that the right of the plaintiff to 
withdraw the suit was not at all affected by any vested 

J 85 — AD 
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1967 existing in favour of the appellant and, conse- 

, quently, the order passed by the trial Court was per- 

i,. On behalf of the appellant, reliance was placed on 

views expressed by a Division Bench of the Madras 
High Court in Seethai Achi v. Mevappa Chettiar ('ll, 
Bhargava.j. ^here the Court held : 

“Ordinarily, when the Court finds no impedi- 
ment to the dismissal of a suit after the announce- 
ment of the withdrawal of the claim 'by the plain- 
tilE, it will simply say that the suit is dismissed as 
the plaintiff has withdrawn from it. An order as 
to costs will also be passed. But several exceptions 
have been recognised... to this general rule. In 
suits for partition, if a preliminary decree’ is passed 
declaring and defining the shares of the several 
parties, the suit will not be dismissed by reason of 
any subsequent withdrawal by the plaintiff, for the 
obvious reason that the rights declared in favour 
of the defendants under the preliininary decree 
would be rendered nugatory if the suit should 
simply be dismissed. So also in partnership suits 
and suits for accounts, where the defendants too 
may be entitled to some reliefs in their favour as 
a result of the settlement of accounts,' the with- 
drawal of the suit by the plaintiff cannot and in the 
mere dismissal of the suit.’’ 

We do not think, as urged by learned counsel, that the 
learned Judges of the Madras High Court were laying 
down the principle that, in a suit for accounts, a defen- 
dant is always entitled to relief in his favour and that 
the withdrawal of such a suit by the plaintiff cannot be 
permitted to terminate thq suit. In the context in 
which that Court expressed its opinion about suits £oi 
accounts, it clearly intended to lay down that the dis- 
miml of the suit on plaintiff’s withdrawal is not to be 
(1) A.I.R. 1934 Mad. 337 . 
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necessarily permitted, if the defendant has become 
entitled to a relief in his favour. But such a right, if M/riivtAs 
at all, can in no circumstances be held to accrue before 
a preliminary de^ee for rendition of accounts is passed. 3 

In fact, in mentioning suits for partition and suits for & Co. 
accounts, the Court was keeping in view the circum- Bhal^ j. 
stance mentioned in the earlier sentence which envisag- 
ed that a preliminary decree had already been passed 
defining rights of parties. In any case, we do not 
think that any defendant in suit for rendition of ac- 
counts can insist that the plaintiff must be compelled 
to proceed with the suit at such a stage as the one at 
which the respondent in the present case applied for 
withdrawal of the suit. 

The appeal, therefore, fails and is dismissed with 
costs. 

Appeal dismissed. 
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SUPREME COURT 


APPELLATE CIVIL 


Before the Hon’ble Mr. Justice Hidayatullah and the 
Hon’ble Mr. Justice V aidialingam. 


JAI CHARAN LAL ANAL (Appellant) 

V. 

THE STATE OF U. P. and others 
Respondents. 

(ON APPEAL FROM] THE HIGH COURT AT 
(ALLAHABAD) 

U. P. Municipalities Act, (11 iof) 1916, sub-ss. (3) and (5) of 
s. Sl-A-No confidence motion against President of the Muni- 
cipal Board— Period of 7 clear days of notice and not earlier 
than 30 days for convening meeting — How to be computed — 
Power of Presiding Officer to adjourn meeting fixed— 
WhiHker exercisable before or without actual meeting. 

The period of 7 clear days of notice of the meeting for con- 
sidering no-confidence motion is, as provided expressly by 
s. 87‘A (3) of the Municipalities Act, itself, to be computed from 
the date of the dispatch and not receipt of the registered 
notice. 

It is no doubt true that in the expression **not less than thirty 
days” both the terminal days have to be excluded but the 
force of the expression “not earlier than thirty days” is not 
the same and it (the latter expression) means that it should 
not be the 29th day but there is nothing to show that the ex- 
pression excludes the 30th day from the computation. Accor- 
dingly, where notice of “no-confidence” motion was delivered to 
the District Magistrate on 26th October, and the date fixed for 
the meeting was 25th November, the interval cannot be said 
to be earlier than 30 days so as to amount to a breach of the 
provision in that behalf made by s. 87-A (3) of the Municipali- 
ties Act. 

Sm. Haradevi v. State of Andhra (1) over-ruled. 

The power of adjournment vested in the Presiding Officer 
under s. 87-A (5) of the Municipalities Act may be exercised 
in advance and before or without the actual meeting. 

Civil Appeal No. L99 of 1967 from the Judgment and 
order dated the 6th December, 1966, of the Allahabad 

(1) A.I.R. 1967 A.P, 229. 



Ifl 


2 ALL.] 


ALLAHABAD SERIES 


High Courts in Civil Miscellaneous Writ No. 4287 o£ 
1966. 

A. K. Sen (L. N. Mathur, B. Dutta and O. C. ,McAhur 
of Mjs. J. B. Dadachifinji 8c Co. with him), for the 
Appellant. 

C. B. Agarwala, (O. -B. Rana with him), for the Res- 
pondents Nos. 1 to 3. 

S. P. Sinha (i M. I. Khowaja with him), for the Res- 
pondents Nos. 5 to 13. 

The following Judgment of the Court was delivered 
by— 

Hidayatullah, j. : — ^This is an appeal by special 
leave against the judgment and order of the High Court 
of Allahabad, 6th December, 1966, in Civil Miscellane- 
ous Writ Petition No. 4287 of 1966. 

The appellant, Jai Charan Lai Anal was elected as a 
member of the Municipal Board, Sikandrao in Decem- 
ber, 1964. He was later elected as the President of the 
Board. On 26th October, 1966 a notice of intention 
to move a motion of non-confidence in the appellant 
was presented by certain members of the Board to the 
District Magistrate, Aligarh. The District Magistrate 
issued notices to the members on 17th November, 1966 
fixing 25th November, 1966 as the date for the meet- 
ing of the Board to consider the non-confidence motion. 
This was done under s. 87-A of the U. P. Muni- 
cipalities Act, 1916. On 22nd November, 1966, the peti- 
tioner filed a petition under Art. 226 of the Constitu- 
tion in the High Court of Allahabad asking that the 
meeting be stopped. The case was listed before the 
High Court on 1st December, 1966. Before this the 
meeting of the Board was adjourned to 5th December, 
1966, under circumstances to which detailed reference 
will be made presently. The High Court directed that 
the petition should be listed for 6th December, 1966. 
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By that date the adjourned meeting was held on 5 th 
December, 1966, and the non-confidence motion was 
passed unanimously. Ten out of fifteen members who 
were present voted in its favour and none against it. 
The appellant thereupon asked the High Court to quash 
the resolution of the Board. The High Court by the 
order under appeal declined to do so on the ground that 
even if there were some irregularities in calling the 
meeting, the resolution, having been passed by the neces- 
sary majority, the case was not fit for the exercise of its 
discretionary powers. 

In this appeal the question has been raised that the 
meeting itself was contrary to the provisions of s. 87-A 
of the U. P. Municipalities Act and the resolution there- 
fore being ultra vires and illegal was void. This argu- 
ment is based upon the procedure which is laid down 
in s. 87-A of the Act. We may now refer to those pro- 
visions. S. 87-A deals with motion of non-confidence 
against the President. It begins by stating that subject 
to the provisions of the section such a motion shall only . 
be made in accordance with the procedure laid down 
m the section. Sub-s. (2) requires that a written notice 
of intention to make a motion of non-confidence on the 
President must be signed by such number of members 
of the Board as constitute not less than one-half of the 
total strength of the Board and must be accompanied by 
a copy of the motion which it is proposed to make and 
snould be delivered in person by any two of the mem- 
bers signing the notice to the District Magistrate This 

follom"^' 

“(3) The District Magistrate shall then convene 

a meeting for the consideration of the motion to be 
held at the office of the board, on the date and at 
the time appointed by him which shall not be ear- 
lier than thirty and not later than thirty- 
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five days from the date on which the notice under 
sub-s. (2) was delivered to him. He shall send by jai gharan 
registered post not less than seven clear days before 
the date of the meeting, a notice of such meeting 
and of the date and time appointed therefor, to — 
every member of the board at his place of residence uiiah.^j. 
and shall at the time cause such notice to be pub- 
lished in such manner as he may deem fit. There- 
upon every member shall be deemed to have receiv- 
ed the notice.” 

“(4) The District Magistrate sliall arrange with 
the District Judge for a stipendiary civil judicial 
officer to preside at the meeting convened under 
this section, and no other person shall preside there- 
at. If within half an hour from the time appoint- 
ed for the meeting, the judicial officer is not present 
to preside at the meeting, the meeting shall stand 
adjourned to the date and the time to be appointed 
and notified to the members by that officer under 
sub-s. (5).” 

“(5) If the judicial officer is unable to preside at 
the meeting, he may, after recording his reasons ad- 
journ the meeting to such other date and time as 
he may appoint, but not later than fifteen days from 
the date appointed for the meeting under sub-s. (3). 

He shall without delay communicate in writing to 
the District Magistrate the adjournment of the 
meeting. It shall not be necessary to send notice 
of the date and the time of the adjourned meeting 
to the members individually, but the District Magis- 
trate shall give notice of the date and the time of the 
adjourned meeting by publication in the manner 
provided in sub-s. (3).” 

“(6) Save as provided in sub-ss. (4) and (5) a meet- 
ting convened for the purpose of considering a 
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motion under this section shall not for any reason 
be adjourned.” 

The contentions of the appellant are based upon the 
provisions of sub-ss. (3) and (5) and it is contended that 
there has been a breach of these provisions and therefore 
the resolution is void. Three arguments in this connec- 
tion have been raised before us and we shall mention 
them now. The first contention is that the notice which 
was sent out by the District Magistrate by registered post 
did not allow seven clear days before the date of the 
meeting as required by the latter part of sub-s. (3). In 
advancing this argument the learned counsel for the 
appellant contends that the critical date is not the date 
on which the notice is despatched, but the date on which 
the notice is received. Since the notice was despatched 
on the 17 th and presumably reached the next day the 
learned counsel excludes the date of receipt of the notice 
and the date of the meeting and says that seven clear days 
did not intervene. In our judgment this is an erroneous 
reading of the sub-section. The sub-section says that the 
District Magistrate shall send the notice not less than 
seven clear days before the date of the meeting and the 
word ‘send’ shows that the critical date is the date of the 
despatch of the notice. As the notice was sent on the 17 th 
and the meeting was to be called on the 25 th, it is obvi- 
ous that seven clear days did intervene and there was 
no breach of this part of the section. 

The next contention is that the District Magistrate had 
to convene the meeting for the consideration of the 
motion on a date which was not earlier than thirty days 
from the date on which the notice under sub-s. (2) was 
delivered to him. As the notice was delivered to the 
District Magistrate on 26th October, the learned Coun- 
sel contends that the date fixed for the meeting, namely, 
25th November was earlier than thirty days because 
according to him the 30th day should be excluded in addi- 
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tion to the date on which the notice was handed. In 
other words, the learned counsel wishes to exclude both 
the terminal days, i.e. 26th October and 25th November 
and wants to count thirty clear days in between. He 
contends that the expression ‘not earlier than thirty days’ 
is equal to the expression ‘not less than thirty days’ and, 
therefore, thirty clear days must intervene between the 
two terminal days. In support of his contention the 
learned counsel relies upon a ruling reported in Sm. 
Haradevi V . State of Andhra (1) in which the expression 
not earlier than three days’ was equated to the expres- 
sion ‘not less than three days’, that is to say, three clear 
days. He also relies upon certain other rulings which 
deal with the expression ‘not less than so many days’. In 
our judgment the expression ‘not earlier than thirty days’ 
is not to be equated to the expression ‘not less than thirty 
days’. It is no doubt true that where the expression is 
‘not less than so many days’ both the terminal days have 
to be excluded and the number of days mentioned must 
be clear days but the force of the words ‘not earlier than 
thirty days’ is not the same. ‘Not earlier than thirty days’ 
means that it should not be the 29th day, but there is 
nothing to show that the language excludes the 30th day 
from computation. In other words, although 26th Octo- 
ber had to be excluded the date on which the meeting 
was to be called need not be excluded provided by doing 
so one did not go in breach of the expression ‘not earlier 
than thirty days’. The 25th of November was the 30th 
day counting from 26tih October leaving out the initial 
day and therefore it cannot be described as earlier than 
thirty days. In other words, it was not earlier than thirty 
days from the date on w'^hich the notice under sub-s. (2) 
was delivered to the District Magistrate. This reading is 
also borne out by the other expression ‘not later than 
thirtv-five days’ which is used in the section. In this 

(1) A.I.R. 1957 A.P. 209. 
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1967 Court in H. H. Raja Harinder Singh v. S. Karnail Singh 
Iai Charan (1) the expression ‘not later than 14 days’ as used in r. 1 19 
Lal^al j-]^g Representation of the People Act was held to 

^opU^T “within a period of fourteen 

— days”. In that expression the number of days, it was held, 
uiiahrj. snould not exceed the number fourteen. In the sub- 
section we are dealing with the number of days should 
not exceed thirty-five days. On a parity of reasoning 
not earlier than thirty days would include the 30th day 
but not the 29th day because 29th day must be regard- 
ed as earlier than thirty days. If the provision were “not 
earlier than thirty days and not later than thirty days” it 
is obvious that only the SOth day could be meant. This 
proves that the fixing of the date of the meeting was 
therefore in accordance with law and we respectfully 
disapprove of the view taken in the Andhra Pradesh case. 

The third point arises under the following circumstan- 
ces. The District Magistrate had arranged with the 
District Judge for a stipendiary judicial officer to preside 
over the meeting to be convened on 25th November. 
The District Judge had nominated one Mr. R. R. Agar- 
WAL, Additional Civil Judge, Aligarh for this purpose. 
Mr. R. R. Agarwal made an order on 22nd November, 
1966 intimating that he was unable to preside over the 
meeting on 25 th November and that the meeting would 
be adjourned to 5th December. The District Magistrate 
sent out notices on the same day intimating the mem- 
bers of the change of date. It is contended that this 
action of the Additional Civil Judge, Aligarh violated 
the provisions of the fifth sub-section. The reason ad- 
vanced is that the judicial officer is not empowered to 
adjourn the meeting in advance but he can only do so 
it he is unable to preside at the meeting, that is to say, 
on the day on which the meeting is to be held. In sup- 
port of this contention a ruling of the Allahabad High 

(1) A.I.R. 1957 S.C. 271. 
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Court reported in Krishna Chandra Gupta v. Prayag 
Narain (1) is cited where at page 229 a Divisional 
Bench said that the authority under sub-s. (5) to 
adjourn the meeting is exercisable only on the date on 
which the meeting is convened and if that occasion does 
not arise the adjournment is improper. Here again we 
find it difficult to accept the view expressed in the Allah- 
abad High Court. Sub-s. (4) provides that if the presid- 
ing judicial officer does not attend the meeting, the meet- 
ing stands automatically adjourned after half an hour 
to a date and time to be appointed later and notified to 
the members by that officer under sub-s. (.5). It seems 
pointless therefore to think that if the judicial officer 
knows in advance that he would not be able to attend 
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the meeting that he has not the power to adjourn the 
meeting in advance. No visible profit results from such 
a construction. In fact, the words of sub-s. (5) are that if 
the judicial officer is unable to preside at the meeting he 
may, after recording his reasons, adjourn the meeting to 
such other date and time as he may appoint. This can 
happen not only at the meeting but also before the date 
of meeting if the judicial officer is in a position to say 
that he would be unable to preside at the meeting. If 
this were not so some unforeseen event which requires 


the presiding officer to be absent would frustrate the en- 
tire non-confidence motion because the judicial officer 
would be unable to adjourn it in advance. That the 
consequences under sub-s. (4) would automatically flow 
aiso show that it should be possible for the presiding 
officer to adjourn a meeting which under the law would 
in any event be adjourned under sub-s. (4). In our opi- 
nion it is not necessary that the judicial officer should 
be present at the meeting and then adjourn it for pur- 
poses of sub-s. (5). He can take action in advance. This 
will be convenient all round because it will save members 


from attendance on that day. This was done in this case 


(1) 1961 All. L.J. 226. 
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■ in our opinion the action was correct. We do not 

^Lal’a^l ‘adjourn’ as being in any way different 

The s' ‘postpone’ which is some times used. 

ofu! p® "^de word ‘adjourn’ means that the officer can postpone 
the meeting to a subsequent date. 

J- The High Court did not exercise its powers under Art. 
226 of the Constitution and we must not be intended to 
have meant that where the High Court has refused to 
exercise its discretion this Court would always interfere. 
This case was admitted in this Court merely to clear a 
dispute about the law which seems to have evoked diffe- 
rent interpretations in the High Courts. 

On a consideration of the whole matter we are of opi- 
nion that the petition was devoid of merit and although 
it was dismissed because the High Court did not choose 
to exercise its discretionary powers the result would have 
tjeen the same if the High Court had gone into the matter 
elaborately and correctly. The appeal must therefore be 
dismissed. We order accordingly. 

The appeal shall stand dismissed with costs. One 
hearing fee. 


Appeal dismissed. 
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APPELLATE CIVIL 


Before Mr. Justice Lakshmi Prascul* 


SIT AL DIN AND OTHERS ... PLAINTIFF- APPELLANTS, 


DEOKI NANDAN AND OTHERS . , . DefENDANT-ReS- 

PONDENTS. 

Res Judicata— given against a party in a litigation 
which terminated in his favour — Whether that finding 

operates as res judicata in a subsequent litigation — Find- 
ing in earlier suit not necessary for the disposal of that 
suit — Earlier finding does not constitute res judicata in a 
subsequent suit. 

U. P. Tenancy Act, 1939, 55 . 29 and m—Usar land given 
by Zamindar to appellant though unregistered deed, dated 
17 th, December, 1929 — Appellani found'^ in possession since 
17 th December, 1929 — S. 30 does not apply — Appellant ac- 
quired hereditary rights under s. 29. 

A finding given against a party in a litigation which termi- 
nates in favour of that j^arty cannot operate as res judicata in 
a subsequent litigation in which arises a similar controversy. 

Where the earlier suit under s. 180 of the U. P. Tenancy 
Act was dismissed on the ground that the case put forth by 
the plaintiff-respondent that the defendants-appellants had 
taken possession as trespassers was incorrect and in fact the 
appellants were in possession in accordance with the deed Ex. 
A-3. If the Court even after coming to tlie above-mention- 
ed conclusion proceeded to decide as to what would be the 
right of the appellants under the deed Ex. A-3 then certainly 
such a finding would not operate as res judicata in a subse- 
quent proceeding under s. 202 of Z. A. and L. R. Act between 
the same parties for the simple reason that it was hardly neces- 
sary for that finding being recorded in the earlier suit. 

Held, whether or not the defendants-appellants have acquir- 
ed hereditary rights by virtue of their possession in accord- 
ance with the deed Ex. A-3 is open for decision in this litiga- 
tion under s. 202 of Z. A. and L. R. Act notwithstanding the 
finding recorded against them in the earlier suit under s. 180 
of the U. P. Tenancy Act. 

Where the Zamindar gave Usar land by unregistered deed 
Ex. A-3, dated 17th December, 1929, to the appellants with 

♦While sitting at Lucknow, 
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liberty to use it as pasture land or to plant trees on it or bring 
it under cultivation on condition that in case they brought 
it under cultivation they would be liable to pay rent accord- 
ing to the quality of the land, the appellants being found in 
possession of the land ever since December, 1929. 

Held, s. 29 of the U. P. Tenancy Act applied to confer here- 
ditary rights on the appellants the moment it is found that s. 
30 had no application. 

Second Civil Appeal against the judgment and decree 
dated 18th September, 1959 passed by S. D. N. Singh, 
Additional Civil Judge, Pratapgarh, in Rent Appeal no. 
48 of 1958. 

The facts appear in the judgment. 

Mohd. Husain, for the Appellant. 

B. K. Dhaon, for the Respondents. 

L. Prasad, J. : — This is a defendants’ Second Appeal. 
One of the Defendants-Appellants died during the pen- 
dency of the appeal and has been substituted by his heirs. 
Likewise the Plaintiff -Respondent died during the pen- 
dency of the appeal and has been substituted by his heir 
Swami Nath. 

The dispute in this case relates to a portion of plot no. 
34, 2 bighas 4 biswas and 10 dhurs in area. Relying on 
a registered patta dated the 10th of October, 1948, exe- 
cuted in his favour by the then zamindar the plaintiff- 
respondent filed a suit in respect of the disputed piece 
of land against the defendants-appellants in the year 1950 
purporting to be one under s. 180 of the U. P. Tenancy 
Act on the allegation that the plaintiff-respondent was 
a tenant of the disputed land whereas the defendants- 
appellanis had trespassed on it only a few days before tlie 
suit. In defence the defendants-appellants pleaded that 
they were in possession with the permission of the zamin- 
dar ever since December, 1929, in accordance with a deed 
of licence executed in their favour on the 17th of De- 
cember, 1929. The trial Court in that suit held thajt the 
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Ijazatnama dated the 17th of December, 1929, resulted 
in creating hereditary rights in favour of the defendants- 
appellants and accordingly dismissed the suit. The 
plaintiff-respondent went in appeal which was dismissed 
by an Additional Commissioner. He then preferred a 
second appeal before the Board of Revenue. The Board 
of Revenue held that even though the document relied 
on by the defendants-appellants did not make them 
hereditary tenants still the allegation of the plaintiff- 
respondent on the basis of which he founded his claim 
under s. 180 of the U. P. Tenancy Act was incorrect and 
as such his suit must fail notwithstanding the fact that 
the status of the defendants-appellants with reference to 
the disputed land was only that of a non-occupancy ten- 
ant as provided in s. 30 of the U. P. Tenancy Act. Thus 
the Board of Revenue dismissed the appeal. It is there- 
after that the suit giving rise to this appeal was institut- 
ed seeking the ejectment of the defendants-appellants 
under the provisions of s. 202 of the U. P. Zamindari 
Abolition and Land Reforms Act. The appellants plead- 
ed that they were not non-occupancy tenants but were 
hereditary tenants under the provisions of the U. P. 
T enancy Act and became sirdars under the provisions of 
the U. P. Zamindari Abolition and Land Reforms Act. 

The ti ial Court upheld the plea raised in “defence and 
dismissed the suit. The plaintiff-respondent went in 
appeal. The lower appellate Court held that under the 
Ijazatnama dated the 17th of December, 1929, the appel- 
lants could not claim any right higher than that of a non- 
occupancy tenant as provided in s. 30 of the U. P. Ten- 
ancy Act and as such they became Asamis under the pro- 
visions of the U. P. Zamindari Abolition and Land Re- 
forms Act and were liable to ejectment. In the result 
the lower appellate Court decreed the suit. It is in these 
circumstances that the defendants have come up in se- 
cond appeal. 
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I have heard learned counsel for the parties. 

The main contention of the learned counsel appear- 
ing for the appellants is that the view of the lower appel- 
^ late Court that the appellants could be only non-occu- 
pancy tenants by virtue of their possession under the 
deed dated, the 17th of December, 1929, is erroneous. 
The material portion of the deed Ex. A-3 has been re- 
produced in the judgment of the lower appellate Court. 
It appears therefrom that the disputed piece of land 
which was then lying as Usar was given to the appellants 
with liberty to use it as pasture land or to plant trees on 
it or to bring it under cultivation on condition that in 
case they brought it under cultivation they would be 
liable to pay rent according to the quality of the land. 
Since the deed Ex. A-3 gives liberty to the appellant to 
use the disputed piece of land for the purpose of pastur- 
age the lower appellate Court has held that s. 30 of the 
U. P. Tenancy Act applied so as to prevent hereditary 
rights accruing in favour of the appellants under s. 29 of 
the U. P. Tenancy Act. It is this view of the lower appel- 
late Court which is challenged by the learned counsel and 
his contention is that there could arise no occasion for 
s. 30 of the U. P. Tenancy Act to apply unless the land 
let was pasture land. In other words he argues that 
w here Usar land is let with liberty to the lessee to bring 
it under cultivation or to use it as pasture land there 
arises no occasion for the application of s. 30 to such 
land. In my view the contention is right. S. 29 is gene- 
ral. It clearly provides for the accrual of hereditary 
rights in favour of a tenant in possession, unless he is a 
tenant of one of the kinds enumerated in cl. (a) of s. 29. 
S. 30 is in the nature of an exception to the general pro- 
vision in s. 29 and provides that no hereditary rights 
would accrue in pasture land. That being so, it is ob- 
vious that s. 30 would apply where pasture land is let. 
In this case the Ijazatnama Ex. A-3 itself shows that the 
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disputed land at the time it was given to the appellants 
was Usar and they were given option to use it for any of 
the purposes mentioned therein including the purpose 
of pasturage. That being .so, I agree with the contention 
of the appellants’ counsel that s. 30 is not attracted to the i- Pra«rf. I 
case and the view of the lower appellate Court to the 
contrary is erroneous. 

Learned counsel for the plaintiff respondent contended 
that the appellants were not entitled to claim any right 
in the disputed land on the basis of the deed Ex. A-3 
which was an unregistered document. I am unable to 
appreciate the contention. Even if it be as.sumed for a 
moment that the deed Ex. A-3 would not be effective as 
a lease for one reason or th^ other, the fact still remains 
that it has been found between the parties in the previ- 
ous litigation referred to above that the appellants were 
in possession of the disputed land in accordance with the 
deed Ex. A-3. That being so, it is now settled between 
the parties as to when and on what terms the possession 
of the appellants over the disputed land started. The 
very fact that the plaintiff-respondent had to bring a suit 
for ejectment is enough to show that the appellants are 
and have been in possession of the disputed land. Once 
it is found that the appellants have been in possession 
ever since December, 1929, and that* has got to be held 
because of such a finding recorded between the parties 
in the earlier suit, it follows that the appellants acquired 
tenancy rights under the provisions of the U. P. Ten- 
ancy Act. Likewise it must be held that s. 29 applied to 
confer hereditary rights on the appellants the moment 
it is found that s. 30 had no application. I, therefore, see 
no force in the contention that because of the deed Ex. 

A-3 being unregistered, the appellants are not entitled to 
get any rights and repel the same. 

Learned counsel for the plaintiff-respondent w^hen con- 
fronted with the position indicated above took up the 
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1967 stand that the finding in the earlier litigation that the 
SitalDin appellants were actually non-occupancy tenants would 
Deoki also operate as res judicata in this litigation. In support 
Nandan q£ Jjis contention he places reliance on three cases, viz. : 
i Prasad,]. Veerosami Mudali v. Palaniyappan (1); 

(2) Nimmagadda V enkateswarlu v . Bodapati Lin- 

gayya (2); 

(3) Murad Biswas v. Basti Mandal (3). 



In my view none of these cases assists the plaintiff-res- 
pondent. The co3trect legal position is that a finding 
given against a party in a litigation which terminates in 
favour of that party cannot operate as res judicata in a 
subsequent litigation in which arises a similar contro- 
versy. None of the three cases cited by the learned coun- 
sel appears to decide to the contrary. 

The headnote in the XLVI Madras Law Journal case 
is somewhat misleading. The correct position can be 
ascertained on a reference to what is said in the course of 
ttie judgment on page 527 of the report. The material 
observations run as below: 

“The question . . . remains as to whether the 

matter is res judicata by reason of the decree in O. S. 
no. 994 of 1907 whereby it was declared that plain- 
tiff as inamdaf was entitled fo the plaint land toge- 
ther with costs of the suit, but the plaintiff’s suit 
was dismissed inasmuch as the notice to quit given 
by him was irregular.” 

It is thus obvious that the finding given against the de- 
fendants in the earlier suit with regard to the question 
of title agitated by the plaintiff in that Madras case was 
bound to operate as res judicata in a subsequent suit not- 
withstanding the fact that the earlier suit for possession 
was dismissed for the reason that a valid notice to quit 

(1) XI,VI Mad. Law Journal 616. (2) (1924) I.L.ft. XLVII Mad. 638. 

(3) A.I.R. 1929 Cal. 449. 
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had not been given, in so far as a decree for declaration 
as asked for by the plaintiff had been given. It was thus sitalDin 
not a case which terminated in favour of the defendant deow 
in its entirety. nandaw 

Exactly similar criticism applied to the second Madras E 

case referred to above, apart from the fact that the point 
in controversy before me did not arise directly in that 
• case. As appears from the headnote in that second 

Madras case the point in issue in the case was if a defen- 
dant where the suit had been dismissed could maintain 
a second appeal. It is in that connection that the learn- 
ed Judge who decided the case said that where the point 
decided adversely to the defendant is directly and subs- 
tantially in issue, and where in other procedings the 
matter would be res judicata, it would be contrary to all 
principles of justice and equity to hold that the defendant 
is precluded from agitating the matter on appeal merely 
because the suit was dismissed on some other ground. 

From the facts it appears that the plaintiff had brought 
the suit on the basis of a lease granted to him by the 
Erst defendant and sought a declaration that the sale of 
the^ property leased to him by the official receiver in 
the insolvency of the first defendant’s father was in- 
operative because on partition between the ttvo much 
earlier than the insolvency, the property had fallen to 
the share of the first defendant. On these facts it is 
obvious that the interests of the plaintiff and the first 
defendant were identical and as such the first defendant 
would have as much a right of second appeal from the 
> dismissal of the suit as the plaintiff himself. I accord- 

ingly fail to see as to, how it lays down the proposition 
contended for by the learned counsel for the plaintiff- 
respondent. The headnote in the Calcutta case cited 
by the learned counsel is also misleading. The follow- 
ing observations from the body of the judgment on 
page 449 will make the position clear: 
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“The facts therefore are not that the suit was dis- 
missed on a preliminary point making it unneces- 
sary for the Court to go into the other questions 
that arose in the suit but that the questions were 
decided and made the foundation of a decree declar- 
ing the plaintiff’s title, and one of the prayers in 
the suit, namely, that for khas possession, was re- 
fused on the ground that notice had not been serv- 
ed on the defendant.” 

Tt is thus obvious that even this is not a case in which 
the suit had terminated in favour of the defendant in its 
entirety in so far as the plaintiff had been given a de- 
claration in regard to the question of title, and hence 
the finding on the issue pertaining to title would neces- 
sarily operate as res judicata in a subsequent litigation 
between the same parties. Here we are concerned with 
a case where the suit under s. 180 of the U. P. Tenancy 
Act was dismissed on the ground that the case put forth 
by the plaintiff-respondent that the appellants had tak- 
en possession as trespassers was incorrect and in fact the 
appellants were in -possession in accordance with the 
deed Ex. A-3. If the Court in the earlier litigjy:ion 
even after coming to the above-mentioned conclusion 
proceeded to decide as to what would be the rights of 
the appellants under the deed Ex. A-3 then certainly 
such a finding would not operate as res judicata in a 
subsequent proceeding between the same parties for the 
simple reason that it was ihardly necessary for that find- 
ing being recorded in the earlier suit. 

In the case of Abhey Ram v. Jhando (1) it was held : 

“Any issue decided by a court in favour of the 
plaintiff whose suit is ultimately dismissed on an- 
other ^ound, cannot operate as res judicata as 
against the defendant in a subsequent suit. A find- 
ing cannot be conclusive against a party if the de- 
(1) 1929 A'll. Law Journal HOC. 
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cree was not passed upon it but was made in spite 

of it.” SiTAL BiTt 

- 

The case was followed by a Division Bench of this deow 
C ourt in a subseqKent case of Parathnath v. Rameshwar ^ 

Pratap Sahi (1). If I may say so with respect that is the ^ • ^’rasad. 3 
correct legal position and the decisions given in these 
cases fully apply to the present case. The following ob- 
servations made in the case of Midhnapur Zamindari 
Co. Ltd. V. Naresh Narayan Roy (2) also indicate that 
the contention raised by the learned counsel for the 
plaintiff-respondent cannot be upheld: 

“Their Lordships do not consider that this will 
be found an actual plea of res judicata, for the de- 
fendants, having succeeded on the other pleas, had 
no occasion to go further as to the finding against 
them.” 

I accordingly conclude that the question as to whether 
or not the defendants-appellants have acquired heredi- 
tary rights by virtue of their possession in accordance 
with the deed Ex. A-3 is open for decision in this litiga- 
tion notwithstanding the finding recorded against them 
in the earlier suit under s. 180 of the U. P. Tenancy 
Act. 

No other point has been urged before me. 

For the reasons given above, I allow the appeal and 
dismiss the suit of the plaintiff-respondent with costs 
throughout. 

Appeal allowed. 

(2) A I.R. 1922 P.C. 241 at p. 243- 
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Before Mr. Justice Oak, Mr. Justice Dwivedi and 
Mr. Justice Gangeshwar Prasad 


May , 19 


CHOBEY SUNDER LAL 


Plaintiff- Appellant, 


SONU alias SON PAL and another ... Defendants- 

Respondents. 

U. P. Zamindari Abolition and Land' Reforms Act, 1950, (Act 
I of 1951), s. 20(b)— Entry as sub-tenant — Wether amounts 
to that of 'recorded occupant' and confers Adhivasi rights — 
Entry of sub-tenancy over a portion of land — Whether 
Adhivasi right limited to that portion — Proof of sub-tenancy 
over whole plot — Whether permissible. 

U. P. Consolidation of Holdings Act, 1953 (Act V of 1954) 
5. 23 — Constitution of India (1950) — -Confirmation of statement 
of proposals — Whether precludes exercise of Writ jurisdic- 
tion. 

A person whose name is recorded in the column of sub-ten- 
ants in the khasra or Khatauni of 1356 F. without there be- 
ing any one else recorded as qabiz or dawedar qabiz in the 
remarks column would be a recorded occupant and entitled as 
such to Adhivasi rights under s. 20(5) of the Zamindari Abo- 
lition and Land Reforms Act. 

The decision of the Full Bench in the case of Ram Dular 
Singh V. Babu Sukhu Ram (1) is not good law in view of the 
Supreme Court decisions in the cases of The Upper Ganges 
Sugar Mills Ltd. v. Khalil-ul-Rahman (2) and Amba Prasad 
V. Mahboob Ali Shah (3). 

Where a person is recorded as sub-tenant of a portion of 
the plot, he would become Adhivasi of only that portion of 
the plot and it is not open to him for the purposes of s. 20(5) 
of the Act to prove that he was sub-tenant of the whole plot. 

The confirmation of the statement of proposals under s. 23 
of^ the Consolidation of Holdings Act does not deprive of the 
High Court of its powers under Art. 226 of the Constitution; 
the actual exercise of that power, however, remaining a diffe- 
rent matter dependent on the fact and circumstances of each 
case. 

(1)1965 A.LJ. ‘667. 

(3) 1964 A.LJ. 27. 


(2) 1961 A.L.J. ,27. 
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Second Appeal no. 1579 o£ 1955 connected with Se- 
cond Appeal no. 1443 o£ 1961 and Civil Miscellaneous 
Writ no. 446 o£ 1960 against the judgment and decree 
of Raj Kumar Gupta, Civil Judge, Mainpuri, dated 25th 
May, 1955 in Civil Appeal no. 4 of 1954. 


Behariji Dass, for the Appellant. 

S. S. Chandwaria, for the Respondents. 

Dwivedi, J. : — These two appeals and the writ peti- 
tion have been referred to a larger Bench for decision. 

During the hearing the parties’ counsel agreed that 
this Bench should decide three main questions of law 
arising in these cases and send back the reference to the 
learned Judges referring the cases for decision of the cases. 
Accordingly, we propose to express our opinion on the 
three mam questions arising in these cases. One of 
these questions is common to all these cases; the second 
question arises only in Second Appeal No. 1443 of 1961; 
while the third question arises only in the writ petition. 
These questions are: 

1. Whether, in view of the law declared by the 
Supreme Court in the cases of. The Upper Ganges 
Sugar Mills Ltd. v. Khalil-ul-Rahman (1) and Amba 
Prasad v. Mahboob Ali Shah (2), the decision of 
the Full Bench in the case of Ram Diilar Singh v. 
Babu Sukhu Ram (3) is not good law ? 

2. Whether an entry of sub-tenancy over a part 
. of the holding in the khasra of 1356 F. could confer 

the adhivasi rights under s. 20(b) of the U. P. 
Zamindari Abolition and Land Reforms Act, and 
further whether it is open to the plaintiff to show 
that such entry was erroneous or not binding and 
he was actually the sub-tenant of the whole of the 
holding? 


(1) ltJ61 


A 1. J 27. (2) 1964 A.I..J. 805. 

(3) 1963 A.L.J. 667. 
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3. Can this Court interfere in a petition under 
Art. 226 of the Constitution with the orders of the 
Consolidation authorities after the confirmation of 
the statement of proposals under s. 23 of the Con- 
solidation of Holdings Act by the Settlement Officer 
(Consolidation)? 

The referring order in the writ petition does not 
formulate any specific question for decision and refers 
the whole case to the larger Bench. But, as already 
stated, it is agreed at the Bar that this Bench may for- 
mulate questions and answer them only. Accordingly, 
we have formulated the three questions in the light of 
the referring order. 

It is not necessary to state the facts of the cases refer- 
red to us for deciding the first question. It is a pure 
question of law and will have to be determined on a 
careful juxtapositional scrutiny of the Full Bench deci- 
sion of this Court and two decisions of the Supreme 
Court. S. 20(6) of the Zamindari Abolition and Land 
Reforms Act provides that a person recorded as an occu- 
pant of a certain land in the khasra or khatauni of 1356 
F. shall become adhivasi. The majority decision in the 
Full Bench case was that a person recorded in the 
column of sub-tenant in the khasra or Khatauni of 1356 
F. was not an occupant within the meaning of s. 20(6). 

The judgment of the majority was delivered by Sri 
Chief Justice Desai, and Sri Justice Pathak agreed with 
him. Accordingly, I shall refer to the judgment of the 
Chief Justice. ■ The reasoning of the Chief Justice is 


(1) Having regard to the provisions of the Land 
Records Manual in force in 1356 F. the phrase 
recorded as occupant” occurring in s. 20(6) of the 
Act “must mean recorded as Qabiz or dawedar 
qabiz as provided in these provisions”. 
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(2) “The entries made in columns 5 and 6 were 
not entries of the occupation at all and only the 
entries in the remarks column made with the words 
“Dawedar Qabiz” or “Qabiz” were entries of occu- 
« pation and they are the entries referred to in s. 20 

{by 

It is now to be seen whether these two reasoning remair 
, intact after the decisions of the Supreme Court in The 
Upper Ganges Sugar Mills Ltd. v. Khalil-ul-Rahman (1) 
and Amba Prasad v. Mahboob Ali Shah (2). There is 
no reference to the first case in the Full Bench judg- 
ments. In the first case The Upper Ganges Sugar Mills 
Ltd. was the thekedar of the proprietary rights of the 
respondent zamindar. During the term of the theka 
the Company brought certain lands under its cultivation. 
The theka expired in June, 1948. The Company, how- 
ever, continued in possession. Consequently, the res- 
pondent instituted a suit for its ejectment. It was re- 
sisted by the Company on various grounds but was even- 
tually decreed. This matter was taken over in appeal 
to the Supreme Court. The argument in the appeal was 
that the Company has become an adhivasi of the land 
under s. 20(b) of the Act. The phrase ‘recorded as 
occupant’ in s. 20(b) fell for construction by the Supreme 
Court. The Supreme Court observed ; 

“The word ‘occupant’’ used in this part of the 
^ Act is not a term of art and has not been defined 

anywhere in the Act or in the U. P. Tenancy Act 
or in the Land Revenue Act. It must therefore be 
y given its ordinary dictionary meaning which is “a 

person in occupation.’’ 

It may be mentioned here that the Company was record- 
ed as the thekedar in the khasra and khatauni of 1356 F. 
According to the reasoning of the Chief Justice in the 

(1) 1961 A.L.J. ®7. (2) 1964 A.L.J. 805. 
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Full Bench case the Company could not be held to be 
an adhivasi in view of this entry. Nevertheless the 
majority of the Supreme Court has held that the Com- 
pany was an adhivasi within the meaning of s. 20(6). 
Sri Justice Wanchoo said : 

“On the landlords’ own showing in this case, the 
Company was not in possession as a thekedar as the 
theka had expired before 1356 F. Under the cir- 
cumstances we are of opinion that Company was 
recorded as an occupant in 1356 F. . . . . . 

Therefore the Company would be entitled to Adhi- 
vasi rights.” 

The meaning given to the phrase ‘recorded as occupant’ 
by the Supreme Court and the holding of the Supreme 
Court that the Company, although recorded as a theke- 
dar in the revenue records of 1356 F., has become an 
adhivasi under s. 20(6) cut across the two reasonings in 
the judgment of the Chief Justice in the Full Bench 
case. I cannot see how it is possible to reconcile these 
reasonings with the view of the majority of the Supreme 
Court. 

The phrase ‘recorded as occupant’ in s. 20(6) again fell 
for construction by the Supreme Court in the second 
case. Sri Justice Hidayatullah observed : 

“Before we proceed to decide whether the ans- 
wering respondents satisfy the above tests we must 
consider what is meant by the terms ‘occupant’ and 
‘recorded’. The word ‘occupant’ is not defined in 
the Act. Since khasra records possession and enjoy- 
ment the word ‘occupant’ must mean a person 
holding the land in possession or actual enjoyment. 
The khasra, however, may mention the proprietor, 
the tenant, the sub-tenant and other person in ac- 
tual possession, as the case may be. If by ‘occupant’ 
is meant the person ir actual possession it is clear 
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that between a proprietor and a tenant the tenant, i967 

and between a tenant and the sub-tenant the latter chobby 

and between him and the person recorded in the 
remarks column as ‘dawedar qabiz’ the dawedar Sonu Alias 
, qabiz are the occupants. This is the only logical 

way to interpret the section which does away with J- 

all intermediaries.” 

^ It was further held that s. 20(h) eliminates enquiries in- 
to disputed possession by accepting the record in the 
khasra or khatauni of 1356 F. It is clear from these ob- 
servations that the phrase ‘recorded as occupant’ is not 
confined to a person whose name is entered as qabiz 
or ‘dawedar qabiz’ in the remarks column of the khasra 
of 1356 F. According to these observations a person 
whose name is recorded in the column of sub-tenant is 
also an occupant within the meaning of s. 20(6). These 
observations also cut across the reasonings of the learn- 
ed Chief Justice in the Full Bench case. 

It has been argued at the Bar that although the se- 
cond decision of the Supreme Court expressly refers to 
the Full Bench case, it does not expressly over-rule it. 
Accordingly it cannot be said that this decision implied- 
ly over-niles the Full Bench decision. It has also been 
pointed out that the observations of Sri Justice Hidayat- 
ULLAH^ which I have quoted earlier, are obiter inasmuch 
as in that case the occupants were, in fact, recorded as 
‘qabiz’ in the revenue records of 1356 F. It is no doubt 
true that the occupants in that case were recorded as 
‘qabiz’ in the records of 1356 F. But we do not agree 
l that the observations which we have quoted earlier are 
obiter. In order to decide whether a person entered 
as ‘qabiz’ in the records of 1356 F. was an occupant it 
was necessary that the true meaning of the phrase ‘re- 
corded as occupant’ should be determined. The obser- 
vations, which we have quoted earlier, are accordingly 
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1967 not obiter dicta. It has been said that even an obiter 
dictum of the Supreme Court is binding on us. 
sund^lal HiDAYATULLAH has referred do the Full 

Bench decision in his judgment for showing that this 
— Court and the Board of Revenue have consistently been 
Dwivedi, j. ^ a person’s name as an 

occupant in the khasra or khatauni of 1356 F. is suffi- 
cient for holding that he has become an adhivasi and 
that the Courts will not go behind that entry to find out 
whether the person was really in possession in 1356 F. 
The Full Bench decision was not referred to for the pur- 
pose of interpreting the meaning of the phrase ‘record- 
ed as occupant’. I have already shown that it is not 
possible to reconcile the reasonings of the learned Chief 
Justice in the Full Bench decision with the two judg- 
■ ments of the Supreme Court. Accordingly I am of opi- 
nion that it should be held that the two Supreme Court 
decisions impliedly over-rule the Full Bench decision. 

Various arguments have been addressed to us to show 
that the Full Bench decision is correct. Counsels have 
also relied on certain provisions of the Land Records 
Manual and on certain decisions. It is not necessary to 
refer to those arguments and to those provisions and the 
decided cases for I have already held that the two deci- 
sions of the Supreme Court have over-ruled the Full 
Bench decision. The matter is no more res integra and 
the decisions of the Supreme Court are binding on us. 

I shall now take up the second question referred to 
us. The second question may be split up into two 
parts : 

(1) Whether an entry of sub-tenancy over a part 
of the holding in the khasra of 1356 F. could con- 
fer the adhivasi rights under s. 20(b)? 

(2) Whether it is open to the plaintiff to show 

that such an entry was erroneous or not binding and 
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he was actually the sub-tenant of the whole of the 
holding? 

The answer to the first part of the question will de- 
pend on the language of s. 20(5) of the Zamindari Abo- 
lition and Land Reforms Act. S. 20(6), in so far as it 
is material, reads: 

“Every person who was recorded as an occupant : 

(i) of any land other than grove land or land 

to which s. 1 6 applies or land referred to in the 
proviso to sub-s. (3) of s. 27 of the U. P. Ten- 
ancy (Amendment) Act in the khasra or 
khatauni of 1356 Fasli . , or 

(ii) of any land to which s. 16 applies, in the 

khasra or khatauni of 1356 fasli . . ., shall, 

. . ., be called adhivasi of the land. . . 

It will appear that a person who is recorded as an occu- 
pant of any land becomes an adhivasi of that land and 
no more. Accordingly if a person is recorded as an 
occupant of a part of a plot, he will become an adhivasi 
of only that part of the plot and no more. 

It has already been held by the Board of Revenue, 
by this Court and by the Supreme Court that for decid- 
ing whether a person has become an adhivasi we should 
look only to the entry in the khasra or khatauni of 
1356 F. and that we cannot go behind that entry to find 
out whether the person so entered was in actual posses- 
sion in 1356 F. If a person, who is entered as a sub- 
tenant of a part of the holding, wants to show that he is 
actually the sub-tenant of the whole of the holding for 
getting the rights of an adhivasi under s. 20(6), he can- 
not be permitted to do so. It will be open to him to 
show that he is the sub-tenant of the entire holding for 
purposes other than the purpose of becoming an adhi- 
vasi under s. 20(6). 
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1967 I am unable to understand how s. 240-B(c) is opposed 
chobby to my view that a person recorded as occupant of a part 
SuNDm lal ^ become the adhivasi of only that part and 

no more. S. 233, on the other hand, seems to contem- 
plate a case where a person becomes an adhivasi of a 
part of the plot. In such a case the rent payable by the 
adhivasi shall be determined in a particular manner 
in accordance with the rent computed at hereditary rates 
applicable to the land. 

I shall now take up the third question. S. 52 of the 
Consolidation of Holdings Act, in so far as it is relevant, 
provides as follows: 

“(1) As soon as may be after fresh maps and re- 
cords have been prepared under s. 27, the State 
Government shall issue a notification in the official 
Gazette that the consolidation operations have been 
closed in the unit and the village or villages form- 
ing part of the unit shall then cease to be under 
consolidation operations .... 

(2) Notwithstanding anything contained in sub- 
s. (1), any order passed by a Court of competent 
jurisdiction in cases of writs filed under the provi- 
sions of the Constitution of India, or in cases or 
proceedings pending under this Act on the date of 
issue of the notification under sub-s. (1), shall be 
given effect to by such authorities as may be pres- 
cribed and the consolidation operations shall, for 
' that purpose, be deemed to have not been closed.” 

It may be mentioned here that the Consolidation of 
Holdings Act has been amended several times. S. 52 was 
aitiended in 1963. I have quoted s. 52 as it stands after 
its amendment in 1963. The writ petition arises out 
of a consolidation proceeding which was initiated in 
accordance with, the provisions of the Consolidation of 
Holdings Act as it stcod before it! amendment in 1958. 
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Sub-s. (1) of s. 52, has, however, not undergone any 
material change. Suh-s. (2) of s. 52 was brought into Chobby 
existence by the amendment in 1963. Sund^lai. 

A notification under sub-s. (1) of s. 52 is published SONPAL 
after the records have been prepared under section 27. J. 

Records under section 27 are prepared after possession of 
the allotted land has been delivered to the allottees. 
Possession is delivered to the allottees after the statement 
of proposals has been confirmed. The statement of pro- 
posals is confirmed by the Settlement Officer under s. 23. 

The confirmed statement becomes final. In this case 
the writ petition was filed after the confirmation of the 
statement of proposals. Hence it is argued that this 
Court has got no power to entertain the writ petition. 

It is said that the finality attached to the statement of 
proposals after its confirmation by the Settlement Offi- 
cer precludes this Court from interfering with any order 
of the consolidation authorities thereafter. 

S. 23 as it stood before 1958 read: 

“Where no objections are filed on the statement 
of proposals within the time specified in s. 20 or 
where such objections are filed and have been dis- 
posed of under s. 21 or 22 the Settlement Officer 
(Consolidation) shall, after such modification or al- 
teration as may be necessary in view of the order 
passed under s. 21 or 22, confirm the statement and 
thereupon the statement so confirmed shall become 
final and be published in the village.” 

S. 23 was amended in 1958. On amendment it consisted 
of three sub-sections. It is not necessary to reproduce 
sub-ss. (1) and (3). Sub-s. (2) is, however, material and 
reads as follows: 

“The Statement of Proposals so confirmed shall 
be published in the unit and shall, except as other- 
wise provided by or under this Act, be final.” 
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S. 23 was again amended in 1963. Sub-s. (2), however, 
remained unmodified in substance. S. 48 deals with the 
power of revision of orders. Before 1958 it read as 
follows : 

“The Director of Consolidation may call for the 
record of any case if the Officer . . .by whom 

the case was decided appears to have exercised a 
jurisdiction not vested in him by law or to have 
failed to exercise jurisdiction so vested, or to have 
acted in the exercise of his jurisdiction illegally or 
with substantial irregularity and may pass such 
orders in the case as it thinks fit.” 

S. 48 was amended in 1958. On amendment it read as 
Follows : 

“The Director of Consolidation may call for the 
record of any case decided or proceedings taken, 
v/here he is of the opinion that a Deputy Director, 
Consolidation, has — 

(i) exercised jurisdiction not vested in him 
in law, or 

(ii) failed to exercise the jurisdiction vested 
in him, or 

(iii) acted in the exercise of his jurisdiction 
illegally or with substantial irregularity; 

and as a result of which substantial in-justice appears 
to have been caused to a tenure-holder, and he may, 
after affording reasonable opportunity of hearing 
to the parties concerned, pass such orders in the case 
or proceeding as he thinks fit.” 

S. 48 was again amended in 1963. Now it consists of 
three sub-sections. §ub-s. (i) is material for our purpose, 
ft is as follows : 

“The Director of Consolidation may call for and 
examine the records of any case decided or proceed- 
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ings taken by any subordinate authority for the 1967 
purpose of satisfying himself as to the regularity Chobky 
of the proceedings, or as to the correctness, legality ^ 
or propriety of any order passed by such authority 
in the case or proceeding and may, after allowing — — 

j ° ' . f ■ Dwivedi, J 

the parties concerned an opportunity of being 
heard, make such order in the case or proceedings 
as he thinks fit.” 

The Settlement Officer (Consolidation) is an authority 
subordinate to the Diredtor of Consolidation, Upto 
1958 an order made by the Settlement Officer (Consoli- 
dation) was revisable by the Director of Consolidation 
under s. 48. Accordingly when s. 23 declared that the 
jtatement of proposals confirmed by the Settlement 
Officer shall become final, it made the confirmed state- 
ment of proposals immune from an attack in revision 
under s. 48. The word ‘final’ in s. 23 would preclude 
a revision under s. 48. Of course, no appeal lay against 
the order of the Settlement Officer. In 1958 the power 
of revision was confined to the order made by a Deputy 
Director of Consolidation. No revision could be filed 
against the order of a Settlement Officer (Consolidation). 
Accordingly the statement of proposals confirmed by the 
Settlement Officer could not be revised under s. 48. 
Consequently, the confirmed statement of proposals be- 
came final for the purposes of the Consolidation of 
Holdings Act. On the amendment of s. 48 in 1963 the 
Director of Consolidation could revise an order of any 
subordinate authority. So after 1963, the statement of 
proposals, even though confirmed by the Settlement 
Officer, became revisable under s. 48. Now sub-s. (2) of 
s. 23 itself states that the statement of proposals confirm- 
ed by the Settlement Officer shall become final except 
as otherwise provided by or under the Consolidation of 
Holdings Act. S. 48 provides for a revision of his order 
by the Director of Consolidation. 
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It cannot be held that the word ‘final’ in sub-s. (2) 
deprives this Court of the power under Art. 226 of the 
Constitution. The power of this Court under Art. 226 
is a power derived from the paramount law of the land. 
S. 23(2) is a law made under this paramount law. It can- 
not take away this Court’s power under the paramount 
law Asiatic Engineering Co. v. Achhruram (1). This 
view is further strengthened by Art. 227 of the Consti- 
tution. Art. 227 provides that all Courts and tribunals 
situate within the territorial jurisdiction of High Court 
are subject to the superintendence of the High Court. 
The consolidation authorities, who act as tribunals 
under the Consolidation of Holdings Act, are subject to 
the superintendence of this Court, and this Court can 
issue an appropriate writ, order or direction to them in 
an appropriate case. I am of opinion that even if the 
statement of proposals has been confirmed, this Court is, 
speaking generally, not deprived of the power to inter- 
fere with the orders of consolidation authorities under 
Art. 226 of the Constitution. The power to interfere 
remains in tact. Although this Court retains the power 
to interfere with the orders of the Consolidation autho- 
rities in spite of s. 23(2), it may decline to interfere on 
a consideration of the circumstances of a particular case. 
Power under Art. 226 is discretionary, and naturally dis- 
cretion will be moulded by the facts and circumstances of 
each case. 

Sub-s. (2) of s. 52 also suggests that this Court may 
issue appropriate writs, orders or directions to the con- 
solidation authorities even after the statement of pro- 
posals has been confirmed. It provides that the orders 
of this Court made under Art. 226 shall be implement- 
ed by the authorities as may be prescribed. But it has 
been argued that sub-s. (2) of s. 52, which came into be- 
ing in 1963, will not apply to the present case which 
(1) A.I.R. 1961 All. 746 at p. 76R 
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arises out of the provisions of the Consolidation of Hold- igg, 

ings Act as it stood before its amendment in 1958. For 

this purpose our attention has been drawn to s. 47 of Sunder Lal 
.QK. Consolidation of Holdings (Amendment) Act. sc^’Xu,, 
lyod which introduced sub-s. (2) in s. 52. S 47 in <!rv Sonpal 
far as it is material, reads : Dwivedi, j. 

“(1) In units notified under s. 4 of the principal 
Act, prior to the date on which this Act comes in- 
to force, . . ., all work in regard to or connected 

with consolidation operations 

(i) beyond the stage of publication of the 
stetement of proposals under s. 20 of the prin- 
cipal Act, where on or before the said date, 
that statement had already been published; 
and 

(ii) upto and inclusive of the stage of confir- 
mation of the Statement of Principles under 
s. 18 of the principal Act, where, on or before 
the said date, notices under s. 9 of the princi- 
pal Act, as if this Act has not come into force 

? 

•••••• j 

(2) All other work, to which the provisions of 
sub-s. (1) do not apply, shall be conducted and con- 
cluded in accordance with the provisions of the 
principal Act as amended by this Act . . 

(3) Notwithstanding anything contained in sub- 

s. (1) or (2), the provisions of clause (1) of s. 49 of 
the Uttar Pradesh Consolidation of Holdings 
(Amendment) Act, 1958, shall continue to apply to 
proceedings covered by that clause . . . .” 

Cl. (1) of s. 49 of the U. P. Consolidation of Holdings 
(Amendment) Act, 1958 reads as under: 

Notwithstanding the amendment of the princi- 
pal Act by this Act all proceedings commenced prior 
to, and pending on, the date on which this Act 
when comes into force— 
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(1) relating to correction or records under 
s. 7 of the principal Act shall be completed in 
accordance with the provisions, contained 
therein, and shall be deemed to be proceed- 
ings taken under ss. 7 and 8 of the principal Act 
as amended by this Act. All future proceed- 
ings thereafter shall be conducted and conclud- 
ed in accordance with the provisions of the 
principal Act as amended by this Act.” 

The combined result of ss. 47(1) and (3) and s. 49(1) is 
that the proceedings started under the provisions of 
the Consolidation of Holdings Act as it stood before 1958 ^ 
will be conducted in accordance with the provisions of 
that Act as it dien stood. Accordingly s. 52(2) will not 
apply to those proceedings. But this does not conclude 
the matter. Sub-s. (2) of s. 47 clearly provides that all 
other work to which the provisions of sub-s. (1) do not 
apply shall be conducted and concluded in accordance 
with the provisions of the Consolidation of Holdings 
Act as amended by . the Consolidation of Holdings 
(Amendment) Act, 1963. It seems to me that the ex- 
pression “All other work” in sub-s. (2) would include 
the work of implementing the orders of this Court 
made under Arts. 226 and 227 of the Constitution. If 
that is so, as I think, then sub-s. (2) of s. 47 applies sub-s. 
(2) of s. 52 to a proceeding governed by the Consolida- 
tion of Holdings Act as it stood before 1958. 

In Atar Singh v. Dhoop Singh (1) the Settlement Offi- 
cer (Consolidation) dismissed an appeal under s. 21 of the 
Consolidation of Holdings Act on the ground that the 
notification under s. 52 of the said Act had already been 
published in the Gazette. His order was impeached in 
a writ petition. The learned single Judge, who heard 
the petition, agreed with the view of the Settlement 

(1) 1968 A.L.J. 975. 
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Officer (Consolidation) and dismissed the petition. His 
judgment was upheld in appeal by a Division Bench. 
There was no argument before the Division Bench or 
before the single Judge that this Court could not issue 
a writ, order or direction under Art. 226 where state- 
ment of proposals has been confirmed by the Settlement 
Officer (Consolidation). There is no discussion on this 
point in either judgment. 

In Smt. Natho v. Board of Revenue (1) also there was 
no argument that this Court could not exercise its power 
under Art. 226 where the statement of proposals has 
been confirmed by the Settlement Officer (Consolida- 
tion). 

In Smt. Ramrati v. The Regional Deputy Director of 
Consolidation (2) a writ petition was filed against an 
order of the Deputy Director of Consolidation passed in 
an objection under s. 12 of the Consolidation of Hold- 
ings Act. A learned Single Judge, while declining to 
interfere, said, 

“The writ petition arises out of an objection 
under s. 12 of the Act. Even if the writ petition 
were to be allowed and the objection under s. 12 
is remitted for further hearing, all that the petition- 
ers can hope is to get the objection under s. 12 dis- 
missed. But such dismissal jvill have no effect on 
the statement under s. 23 of the Act. It is there- 
fore futile to remit the objection under s. 12 of the 
Act for further hearing. In view of the develop- 
ments in the case, the ivrit petition mav be dismiss- 
ed.” 

It would appear from this passage that the learned Judge 
considered that it was not a fit case where* the Court 
should exercise discretion for interfering with the order 
of the Deputy Director of Consolidation. The learned 

(1) 1966 A.L.J. 568. (2) 1963 R. D. 165. 
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Judge did not dismiss the petition on the ground that 
after the confirmation of the statement of proposals this 
Court cannot act under Art. 226 of the Constitution. 
It may also be noticed that the petitioner did not ask for 
the relief that the statement of proposals itself may be 
quashed. 

In Gayatri Devi Misra v. District Deputy Director of 
Consolidation (1) also there was no argument that the 
confirmation of the statement of proposals by the Settle- 
ment Officer (Consolidation) precludes the exercise of 
this Court’s power under Art. 226. The petition was 
dismissed on the merits. 

In Bansidhar v. Deputy Director of Consolidation (2) 
a person filed an objection under s. 9 of the Consolida- 
tion of Holdings Act as it stood after its amendment in 
1958 before the Consolidation Officer. The Consolida- 
tion Officer held on his objection that his name should 
be entered as a trespasser in the revenue records. He 
filed an appeal. It was dismissed. Then he filed a revi- 
sion which met the same fate. Then he filed a writ 
petition against the orders of the consolidation authori- 
ties. During the pendency of the writ petition the state- 
ment of proposals was confirmed. Then the respondents 
in the petition raised a preliminary objection that the 
petition could not be heard. The learned Judge, who 
heard the petition, upheld the objection and dismissed 
the petition. It was argued on behalf of the petitioner 
that this Court could issue an appropriate writ, order 
or direction by virtue of sub-s. (2) of s. 52 of the Con- 
solidation of Holdings Act. While not accepting this 
argument, the learned Judge said: 

“It -does not appeal to me that s. 52 (2) is of any 
assistance. The orders of this Court in the writ 
petition will be given effect to. But that does not 

(1) 1965 R. D. 31. (2) 1967 r. D. Sl. 
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help m deciding the question whether the discre- i 967 
aonary power of issuing a writ should be exercised 
in favour of the petitioner. Further it appears to 
me that as allotment of chaks had taken place the Alias 
petkioner would not get any relief even if the writ 
petition was decided in his favour/’ 

It would appear from this passage that the learned Judge 
dismissed the petition for he took the view that it would 
not be a proper exercise of discretion to interfere with 
the orders of the consolidation authorities in the cir- 
cumstances of that case. It was not held by the learn- 
ed Judge that after the confirmation of the statement of 
proposals under s. 23 this Court cannot exercise power 
under Art. 226. 

Kishan Singh v. Deputy Director of Consolidation (1) 
is a case of the different type. In this case one of the 
arguments of counsel for the petitioner-appellant before 
the Division Bench in appeal was that the statement of 
proposals having been confirmed under s. 23 as it stood 
after its amendment in 1958, the Deputy Director of 
Consolidation could not interfere in revision with the 
order of the second appellate authority. In support of 
his argument counsel relied on A tar Singh’s case (2). 

The Division Bench distinguished that case for the rea- 
son that it proceeded on the provisions of s. 23 as it 
stood before its amendment in 1958. I have already 
quoted the provisions of s. 23(2) as it stood after amend- 
ment in 1958. Relying on the words “except as other- 
wise provided by or under this Act” in sub-s. (2) of s. 23, 
the learned Judges held that the Deputy Director could 
interfere in revision even after the confirmation of the 
statement of proposals. The learned Judges said : 


(1) 196S R. D. 298. 
(3) 1963 A.L.J. 667. 


(2) 1963 A.L.J. 975. 
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“Therefore, it was contemplated that the state- 
ment of proposals confirmed under s. 23(1) would 
be final unless there was an order under some other 
provision of the Act detracting from, that finality. 
Now an order passed under s. 48 of the Act would, 
in our opinion, be an order which would govern 
the finality of the statement of proposals.” 

None of these cases go to the length of holding that 
the hand of this Court is frozen on the confirmation of 
the statement of proposals. It may be made clear that 
the correctness of none of these decisions was questioned 
before us and I should not be deemed to have expressed 
any opinion about it this way or that way. 

To sum up, my answers to the three questions are as 
follows ; 

Q^. 1. In the light of the decisions of the 
Supreme Court in Upper Ganges Sugar Mills Ltd. 
V. Khalil-ul-Rahman (1) and Amba Prasad v. Mah- 
booh Alt Shah (2) the decision of the Full Bench in 
Ram Dular Singh v. Babu Sukhu Ram (3) is not 
good law. 

Q.- 2(a) If the name of a person is entered in the 
column of sub-tenant in respect of a portion of the 
plot in the khasra of 1356 F., he would become 
adhivasi of that portion only and no more under 
s. 20(6). 

(6) For the purpose of showing that he is an 
occupant within the meaning of s. 20(6) of the 
U. P. Zamindari Abolition and Land Reforms Act 
it will not be opeli to the person mentioned in 
question no. 2(a) to show that he was actually the 
sub-tenant of the entire holding. It will be open to 
him to show that he was the sub-tenant of the en- 
tire holding for any other purpose. 

(iyi961 A.L.J. 27. (2) 1964 A.L.J. 80S. . 

(3) 1963 A.L.J. 667. 
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<2- 3. The confirmation of the statement of pro- 1967 
posals under s. 23 of the Consolidation of Holdings Chobby 
Act does not deprive the Court of its power under 
Art. 226 of the Constitution. The power remains 

intact, but the exercise of the power being discre- 

tionary, the Court may mould its discretion accord- 
ing to the facts and circumstances of each case. 

The cases should now go back to the learned Judges 
who have referred them for decision on other points. 
Gangeshwar Prasad, J.: — I have had the benefit of 
reading the judgment of my learned brother Dwivedi, 
and I concur with him on all the three questions 
formulated by him. I, however, wish to make some 
observations of my own. 

Question 1 — In the Full Bench case of Ram Dular 
Singh V. Babu Sukhu Ram (1) the appellants claimed 
that they became Adhivasi of the disputed land under 
the provisions of s. 20 (a) (ii) of the U. P. Zamindari 
Abolition and Land Reforms Act and then became 
Sirdars under Chapter IX-A of the Act. Alternative- 
ly, they claimed that they became Adhivasis under s. 

20(6) of the U. P. Zamindari Abolition and Land Re- 
forms Act and thereafter became Sirdars under Chap. 

IX-A of the Act. Question 2 before that Full Bench 
related to the first claim of the appellants and question 

3 to the second claim made by them in the alternative. 

Desai, C. J., who delivered the majority judgment, 
proceeded to answer question 3 after answering ques- 
tion 2 in the affirmative and holding that the appellants 
became Adhivasis under s. 20(a) (ii) of the U. P. 
Zamindari Abolition and Land Reforms Act and subse- 
quently Sirdars under Chap. IX-A of the Act. Obvi- 
ously, if the appellants bedame Adhivasis under one 
provision of s. 20, it was wholly unnecessary for them 

(1) 1963 A.L.J. 667. 
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X 96 ; to invoke the aid of any other provision of the section 
in support of their claim. The learned Chief Justice 
Sunder lal j^owever, examined the alternative claim also, an ex 
SoNuVs pressed his opinion on the question whether JPP^I- 
lants who were recorded as subtenants m the Khasra 
Gangeshwar ^ Khatauni o£ 1356 Fasli could be said to have been 


anu wi. - . 

recorded as ‘occupants’ within the contemplation of s. 
20(fc) of the U. P. Zamindari Abolition and Land Re- 
forms Act. 

In arriving at his conclusion on the above question 
the learned Chief Justice adopted two methods of ap 
proach. Firstly, he determined the meaning of the 
word ‘occupant’ in s. 20(fc) with reference to the Land 
Records Manual. Secondly, he confirmed the result of 
the first and the primary approach by an examination 
of other provisions of the U. P- Zamindari Abolition 
and Land Reforms Act for ascertaining whether the 
benefit of s. 20(b) was intended to be conferred upon 
persons who were recorded as tenants or subtenants in 
the relevant records. 

The first approach was based on the ground that in 
order to understand what is meant by recorded as occu- 
pant’ in s. 20(b) one must necessarily refer to the pro- 
visions of the Land Records Manual in force in 1356 
Fasli because entries in Khasras and Khataunis were to 
be made in accordance with its provisions.” In The 
Upper Ganges Sugar Mills Ltd. v. Khalil-ul-Rahman 
(1) the Supreme Court has, however, held that the word 
‘occupants’ as used in s. 20(b) of the U. P. Zamindari 
Abolition and Land Reforms Act is not a term of art 
and has not been defined anywhere in the Act or in the 
U. P. Tenancy Act or in the Land Revenue Act” and 
that ‘‘it must, therefore, be given its ordinary diction- 
ary meaning which is ‘a person in cultivation . This 

(1) 19&1 A.L.J. 07. 



2 ALL.] ALLAHABAD SERIES 709 

pronouncement of the Supreme Court precludes the 
determination of the meaning of the word ‘occupant’ 
with reference to the provisions of the Land Records 
^fanual and lays down in clear terms what the ■word 
means. In view of the abov'e pronouncement and in 
view of the scope of the first question -which this Bench 
is answering it is not necessary to discuss how far the 
provisions of the Land Records Manual support the 
interpretation put upon the -word ‘occupant’ in the 
majority judgment in Ram Diilar Singh’s case (1). 
But, I may briefly draw attention to certain matters in 
that connection. Firstly, paras. 82, 83, 84 and 8.5 of 
the Land Records Manual rvhich have been referred to 
in the said judgment did not use the word ‘occupant’ 
in relation to the persons wdth whom they dealt and 
described such persons in a different manner. Second- 
ly, the entries of ‘Darvedar Qabiz’ and ‘Qabiz’ which, 
according to the majority judgment, were the entries 
contemplated by s. 20(b), were two distinct kinds of en- 
tries required to be made in two different situations; 
indeed, paras. 84(c) and (d) and 85 provided for three 
types of entries, viz. ‘Ghair Qabiz Dawedar Qabiz’, 
‘Qabiz Dawedar’ and ‘Qabiz’ for three different situ- 
ations, and it does not seem to be possible to say that 
the word ‘occupant’ was used in s. 20(6) to denote only 
persons in respect of whom any entr^^ of any of these 
three types was made and to denote no others. Third- 
ly, if the persons in respect of whom any of the above 
types of entries were made in the relevant records were 
the only persons intended to be treated as being record- 
ed as ‘occupants’ for the purpose of s. 20(6) the legis- 
lature could have easily made its intention known by 
using the abovemen tioned words or, if that was incon- 
venient, by referring to the relevant paragraphs of the 
Land Records Manual. Fourthly, column 6 of the 
Khasra was meant not only for subtenants and certain 

(1) 1963 A.L.J. 667. 
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kinds of tenants but also for “occupiers of land without 
consent of the person entitled to admit as subtenant”, 
and the three types of entries mentioned above which 
were to be made in certain situations only did not cover 
all kinds of trespassers. 

Now as to what I have described as the second ap- 
proach adopted by Desai, C. J. His Lordship observ- 
ed that the rights of tenants and subtenants were dealt 
with by other provisions of the U. P. Zamindari Aboli- 
tion and Land Reforms Act and s. 20(b) must, there- 
fore, be regarded as not meant to confer Adhivasi rights 
on tenants and subtenants and as excluding them from 
the category of persons ‘recorded as occupants’, even 
though they were recorded in the records spoken of in 
that provision and were also in occupation. A some- 
what similar method of approach appears to have been 
adopted in the argument on behalf of the landlords in 
The Upper Ganges Sugar Mills Ltd. v. Khalil-ul-Rahman 
(1) and not to have found favour with the Supreme 
Court. In that case, if the Company concerned had 
in fact been a thekedar it would have been entitled to 
the benefit of s. 12 of the U. P. Zamindari Abolition 
and Land Reforms Act, but the benefit of that section 
was not available to the Company as the theka in its 
favour had expired and the Company was not a theke- 
dar although it was recorded as such. The question 
was whether the Company was entitled to the benefit 
of s. 20(b). Dealing with the argument on behalf of 
the landlords Wanchoo, J. (as his Lordship), then was, 
who delivered the majority judgment of the Supreme 
Court, observed: 

What is contended on behalf of the landlords 
is that as the Company was recorded as a thekedar 
in 1366 F. it is not open to the court to go behind 

(1) 1961 A.L.J. 27. 
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that entry and therefore it must be held that the 
Company was in occupation as a thekedar in that 
year and thus was in occupation on behalf of the 
landlords and not on its own behalf. In this con- 
nection we may point out that the Company claim- _ 
ed that it was entitled to possession not only as an 
Adhivasi under s. 20 but also as a hereditary tenant 
under s. 12, which provides that a thekedar under 
certain circumstances becomes a hereditary ten-^nt. 

To meet the Company’s case under s. 12 the land- 
lords contended that the Company was not a theke- 
dar in 135 OF because the theka expired on June 
30, 1948. The Landlords were thus taking con- 
tradictory positions for the purposes of ss. 12 and 
20; in opposition to the claim under s. 12 they 
said that the Company was not their thekedar in 
1356F. while in opposition to the claim under s. 

20, they said that the Company was not in posses- 
sion on its own behalf but as their thekedar.” 

The fact that s. 12 deals with the rights of a thekedar 
was not regarded by his Lordships as a reason for hold- 
ing that a person recorded as a thekedar is not covered 
by s. 20(5). The conclusion that Seems to follow 
from the above decision is that the fact that certain 
kinds of tenants and subtenants have been dealt with 
under s. 20(a) does not lead to the result that s. 20(5) 
does not apply to persons recorded as tenants or sub- 
tenants. Just as s. 12 deal with persons who were in 
fact thekedars, s. 20(a) deals with persons who were in 
^fact tenants or subtenants or would be deemed 
to have been tenants or subtenants, irrespec- 
tive of entries and possession. S. 20(5), on the other 
hand, deals with those who were recorded as occupants 
in the Khasra and Khatauni of 1356 Fasli and there is 
nothing in it to show that it does not include also those 
persons who could have claimed Adhivasi rights under 


Chobiy 
S xJNDHR. Lilt 
V. 

SoNU atlas 
SONPIL 



712 THE INDIAN LAW REPORTS [1967 

lae? s. 20(fl). It will be noticed that sub-cls. (i) and 

om (ii) of clause (a) of s. 20 open with the words ‘except 

sund^Lal provided in sub-cl. (i) of cl. (&)’. Cls. (a) and (fc) 
confer the same kind of right, and if the persons dealt 
with by them belonged to mutually exclusive categori- 
j“ es the words ‘except as provided in sub-cl. (i) of cl. {b)\ 
were unnecessary. I may here mention that s. 20 as 
originally enacted contained no such words that they 
were introduced with retrospective effect as a combin- 
ed result of U. P. Act XVII of 1953 and U. P. Act 
XX of 1954. These words give s. 20(5) a priority over 
and an overriding effect on s. 20(a), and the natural 
consequence is that s. 20(a) cannot be read as limiting 
the scope of s. 20 (5) and the latter provision cannot be 
so interpreted as to exclude from its ambit persons 
recorded as tenants or sub-tenants. In fact the pro- 
cess of application of s. 20 would, in my opinion, be 
that it has first to be ascertained whether a person be- 
came an Adhivasi under s. 20(5) by virtue of being 
recorded as an occupant in *'he relevant records, and 
it is only when he does not . tisfy this simple require- 
ment that the question will arise whether he became 
an Adhivasi under s. 20(a). It is another matter that 
a person who acquired higher rights than those of an 
Adhivasi may dispense with the benefit of s. 20(5) and 
that — if s. 20(5) is not read as being prior to s. 20(a) 
a person who became an Adhivasi under s. 20(a) does 
not need the help of s. 20(5) for the same purpo.se. 
But, if a person was not a tenant or sub-tenant, it can- 
not be said that he loses the benefit of both ss. 20(a) 
and 20(5); of the former by not having in reality been 
a tenant or a sub-tenant on the date immediately pre- 
ceding the date of vesting and of the latter on account 
of the fact that although he was recorded as in occupa- 
tion in the Khasra or Rhatauni of 1356 Fasli he was 
recorded as a tenant or a sub-tenant. As I have said 
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above, an ngument on this line was advanced before 
the Suprejie Court on behalf of the landlords in the 
case of th(i Upper Ganges Sugar Mills Ltd. but was v. 
not accepted, and in spite of the fact that the Company 
concerned was recorded as a thekedar it was held to gangeshwai 
have acquired Adhivasi rights under s. 20(b). The Prasad, j. 
position is not different in the case of a person record- 
ed in the revenue records of 1356 Fasli as a tenant or 
. a sub-tenant, and on the basis of the decision of the 
Supreme Court it must be held that he did acquire 
Adhivasi rights under s. 20(b). 

It was urged in the course of argument before this 
Bench that if the entry in 1356 Fasli relating to the 
Company had been regarded as amounting to the 
Company having been recorded as an ‘occupant’ it 
would have been unnecessary for the Supreme Court 
to enquire into the question whether the Company 
was in fact a thekedar, and it was suggested that if the 
Company had really been a thekedar the Supreme 
Court v ould not have held that it was recorded as an 
‘occupant’ . The enquiry was, however, necessary, 
because if the Company had in fact been a thekedar 
two consequences would have followed. Firstly, the 
Company would have been deemed to have become a 
hereditary tenant under s. 12 of the U. P. Zamindari 
Abolition and Land Reforms Act as claimed by it in 
the first instance. Secondly, it would then have been 
in 1356 F an intermediary as defined in s. 3 (12) of the 
Act and could not have therefore been regarded as an 
‘occupant' on account of explanation IV to s. 20(b). 

In the light of the decision of the Supreme Court in 
the case of Upper Ganges Sugar Mills Ltd. that portion 
of the majority judgment in Ram Dular Singh’s case 
which deals with question 3 of that case cannot be 
said to be good law. The later decision of the Sup- 
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reme Court in Amha Prasad v. Mahboob Ali Shah (l) 

_ chob »y^ however, deals in explicit terms with the position of 
juNDm persons recorded as ‘tenants or sub-tenants in the 
Khasra or Khatauni of 1356 Fasli for the purpose of s. 

overruling Ram Dular 
Prattd. I. Singh’s case (2) in so far as it was held in that case that 
a person recorded as a tenant or a sub-tenant was not 
recorded as an ‘occupant’ for the above purpose. 

The submissions that were made with regard to 
Amba Prasad’s case were two. , First, as, in that case, * 
the persons concerned were recorded as Qabiz the ob- 
servations of the Supreme Court were in the nature 
of 0 5 iter and are, therefore, not binding. Second; 
an observation made in that case too indicates that 
persons recorded as tenants or sub‘-tenant cannot be 
treated as having been recorded as ‘occupants'. Nei- 
ther of these submissions, however, has any force. 

The persons concerned in the above case were enter- 
ed as Qabiz and for deciding the question whether they 
could be treated as having been recorded as ‘occupants’ 
the Supreme Court elaborately discussed the .meaning 
of the expression ‘occupant’ in s. 20(6). The observ- 
ations made by the Supreme Court in that connection 
cannot therefore, be said to be in the nature of obiter. 
Even if, however, they are in the nature of obiter they 
amount to a declaration of law under Art. 141 of the 
Constitution and have a binding force. 

The second submission is based on the following ob- ’ 
servation of the Supreme Court: 

The word occupant’ thus signifies occupancy 
and enjoyment. Mediate possession (except 
where the immediate possessor holds on behalf of 
the mediate possessor), is of no consequence.” 

(1) 1964 A.L.J. 80e. (9) 196» A.L.J. 867 
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It has been contended or the basis of the above observ- 

ation that a tenant held- on behalf of a proprietor and sunder lad 
a sub-tenant on behalf of a tenant and neither of them 
could consequently be an ‘occupant’. The contention 
appears to me to be misconceived. The observation gangbshw^ 

, , ., . T . Prasad, J. 

quoted above necessarily implies lat two persons may 
stand in relation to each other as v ' ate possessor and 
immediate possessor in a variety of '■’ons, and that 
holding of a land by the immediate lessor on be- 
half of the mediate possessor is only o..e of such situ- 
ations. For instances of various types of mediate and 
immediate possession and their distinguishing features 
reference may be made to Salmond on Jurisprudence 
(Twelfth Edition) page 282, Roscoepound’s Jurispru- 
dence Vol. V, page 110 and Paton’s Text Book of 
Jurisprudence (1946 Edition) page 437. The types, it 
would appear, represent not a rigidly fixed demarca- 
tion but only a rough and a frequently overlapping 
classification. To which type the relationship between 
the mediate and the immediate possessor in a particu- 
lar case belongs has to be determined in the light of 
the distinctive features of that relationship. Whether 
an immediate possessor holds on behalf the mediate 
possessor depends upon the nature and extent of their 
respective interests, enjoyment, control and power of 
exclusion etc. in respect of the object of possession. 

The possession of a person having a. derivative interest 
is not necessarily on behalf of the person from whom 
the interest is derived. A tenant and a sub-tenant 
derived their interest from a proprietor and a tenant 
respectively, but they remained in possession in their 
own right and for their own benefit. Their rights 
arose both under contract and under statute. So long 
as their interest subsisted they could exclude the per- 
son from whom they derived their interest. They 
were not liable to ejectment except in accordance with 

91 — ^AD 
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the procedure prescribed by law and the person from 
whom they derived their interest could not put an end 
to their possession without recourse to prescribed 
legal proceedings. It thus, appears to be clear that 
even though the proprietor and the tenant remained 
respectively in mediate possession of what was held by 
a tenant and a sub-tenant in immediate possession, the 
latter did not hold on behalf of the former. The ob- 
servation of the Supreme Court quoted above does not, 
therefore, lend support to the proposition that tenants 
and sub-tenants in immediate possession were not ‘oc- 
cupant’, and the real occupants were the mediate pos- 
sessors, i.e., the proprietor and the tenant respectively. 
Such an interpretation is in fact that ruled out by the ear- 
lier observations that “it is clear that between a pro- 
prietor and a tenant the tenant, and between a tenant 
and the sub-tenant the latter and between him and a 
person recorded in the remarks column as Dawedar 
Qabiz the Dawedar Qabiz are the occupants”. 

The position, therefore, is that the decision in Ram 
Dular Singh’s case (1) on the question whether a per- 
son recorded as a tenant or a sub-tenant in Khasra or 
Khatauni of 1356 Fasli is to be treated as an occupant 
for the purpose of s. 20(b) of the U. P. Zamindari Abo- 
lition and Land Reforms Act is not good law in view 
of the two Supreme Court decisions. 

Question 2— If is well settled now that s. 20 (b) is 
not concerned with the interest or actual possession of 
the person spoken of in that provision and its sole con- 
cern is with the existence of a particular kind of re- 
cord relating to him in the Khasra or Khatauni of a 
particular year. Thf record alone and by itself con- 
stitutes the basis of acquisition of the right conferred 
h) the said provision. It naturally follows that the 

(1) 1963 A.L.J. 667, 
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right depending upon the record extends as far as the 19^7 

record goes and that it extends no further. A person CHosEy 

* who claims that he became an Adhivasi of the land 

although he was not recorded as an occupant in respect 

of it in the Khasra or Khatauni of 1356 Fasli may base 

his claim on s. 20(a) but he cannot rely on s. 20(5). ^Prarad,T 

It will be seen that s. 20(5) speaks of ‘any land’ and 
not of ‘any holding’ or ‘any plot of land’. A holding was 
a unit created by an ‘engagement’ and a plot of land 
was a unit created by revenue records. But s. 20(5) 
has no reference to and does not contemplate either of 
such units. It seems, therefore, obvious that a person 
recorded as an occupant over a part of a plot of land 
would be entitled to the benefit of s. 20(5) in respect 
of that part, and would not be entitled to the benefit of 
the said provision in respect of any other part of that 
plot. 

Question 3. — It is indisputable that the extent of 
finality provided by s. 23 of the U. P. Consolidation 
of Holdings Act cannot exceed the powers of the legis- 
lature which enacted the section. The section cannot, 
therefore, either exclude or control the jurisdiction of 
the High Court under Art. 226 of the Constitution. 

It is another matter altogether that the High Court 
may in a particular situation decline after the consoli- 
dation proceedings have gone beyond s. 23 stage to 
exercise the extraordinary jurisdiction conferred upon 
it by Art. 226, but that would be not because of any 
limitation placed upon the exercise of that jurisdic- 
tion by s. 23 but because of the inherent nature of that 
jurisdiction and the considerations which have to be 
taken into account in exercising it. 

Since, unlike s. 52 of the U. P. Consolidation of 
Holdings Act, as it now stands, s. 23 does not lay down 
what effect an order of the High Court passed in a 
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writ petition under Art. 226 will have upon the con- 
solidation operations, it seems necessary to say a few 
words about s. 52. For the reasons which have been 
exhaustively dealt with by my learned brother 
Dwivedi, 1 too think that the said provision applies 
also to proceedings governed by the U. P. Consolida- 
tion of Holdings Act as it stood before 1958. But even 
if it were not, so, s. 52 as it stood before the amend- 
ment could not have operated as a bar to the exercise 
of the jurisdiction vested in the High Court under Art. 
226 or to the implementation of the orders passed by 
it under that Article. It is true that the Act in its old 
form did not provide for carrying such orders into 
effect, but that could neither prevent the High Court 
from exercising its jurisdiction under ■ Art. 226 nor 
render the exercise of the jurisdiction ineffective and 
nugatory. Even if s. 52 had stood in its unamended 
form the result, in my opinion, would not have been 
different from what it is now under the amended form 
of the section. It may be that it would then have been 
necessary for the High Court to pass some other direc- 
tions or orders calling upon the appropriate authority 
to take suitable steps for implementing the orders, but 
it appears to be undeniable that if the jurisdiction of 
the High Court could not be taken away or curtailed 
directly by any provision in the Act, it could not be 
taken away or curtailed by reason of the fact that the 
consolidation operations had closed. The implemen- 
tation of the orders of the High Court would have re- 
quired the reopening of certain matters which were re- 
garded as settled, and what will be done now under s. 
52 (2) would have been done even then. I may here 
refer to the decision of the Supreme Court in Raj 
Krishna Bose v. Binod Kanungo (1) which furnishes a 
complete answer to the argument based on the diffi- 

(il) A.I.R. 1964 S.C. 202. 
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culty of reopening closed proceedings and also a solu- 
tion of the difficulty. The decision dealt with a case 
under the Representation of the People Act. S. 105 „ 

of the Act provides that every order of the Tribunal 
under that Act shall be final and conclusive. Dealing 
with the effect of that provision on the powers of the pj. ; , 

Supreme Court under Art. 136 and those of the High , 

Courts under Art. 226 the Supreme Court observed: j 

“Our power to make such an order was not 
questioned but it was said that when the legisla- ,| 

ture states that the orders of a Tribunal under an 
Act like the one here shall be conclusive and final ' 

(s. 105), then we should not interfere. It is suffi- i 

cient to say that the powers conferred on us by 
Art. 136 of the Constitution and on the High 
Courts under Art. 226 cannot be taken away or 
whittled down by the legislature. So long as 
these powers remains, our discretion and that of 
the High Courts is unfettered.” 

The Supreme Court did observe that Tribunals consti- 
tuted under the Act were ‘ad hoc bodies and remand j, 

could not easily be made as in ordinary course of law, 
but it passed an order to the following effect: 

“We set aside the order of the Tribunal and 
remit the case to the Election Commission with : | 

directions to it to reconstitute the Tribunal which 

tried this case and to direct the Tribunal to give 
its findings on all the issues raised and to make a ;; 

fresh order.” j 

In the light of this decision it must, I think, be held . 

that s. 52, even as it stood before the amendment, could ^ j- 

not stand in the way of the exercise of the power given 
to the High Court under Art. 226 or make the exercise * 

of the power ineffective. What the amendment in s. 

52 has done is only this that it has embodied in a sta- 
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196^ tutory form the result which would have followed even 
Chobt- without the amendment. If consolidation operations 
SuNDwLii, could have been reopened after they had closed under 

certainly be reopened after 

they have crossed the stage of s. 23. It is immaterial 

Id. I. s- '='3 does not make provision for effectuating 

orders passed by the High Court under Art. 226 as s. 
>2(2) does. 


There is another consideration in support of this 
view. Orders passed under the provisions of the Act 
are subject to appeal, by special leave, to the Supreme 
Court under Art. 136 of the Constitution, and no pro- 
vision in the Act, by conferring finality upon any of 
them, can take away the power vested in the Supreme 
Couit under the said Article. The consolidation 
authorities are bound to give effect to the orders pass- 
ed by the Supreme Court in appeal and yet, it will be 
noticed, even the amended s. 52 has not provided as to 
how the orders of the Supreme Court passed in appeal 
would affect consolidation operations. It is not 
possible to urge that while an order passed in cases of 
writs filed under the provisions of die Constitution will 
have the effect of reopening consolidation operations 
an order passed by the Supreme Court in appeal under 
Art. 136 against an order passed in consolidation pro- 
ceedings would have the consolidation operations un- 
affected and would not have the effect of reopening 
them in order to give effect to the order. The fact 
that s. 23, unlike s. 52, does not provide for the reopen- 
ing of matters which have been confirmed under that 
section is not, therefore, a matter of any consequence 
in determining the power of the High Court to inter- 
fere, under Art. 226, with the orders of the Consolida- 
tion authorities even after consolidation operations have 
aossed the stage of s. 23. 
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Further, even when consolidation operations have 
preceded beyond the stage of s. 23 they are liable to be 
reopened or disturbed, under the terms of the section 
itself, as a result of an appeal or a revision before the ' 
consolidation authorities. It cannot, therefore, be 
said that an interference by the High Court upon 
a writ petition filed before it under .A^rt. 226 would un- 
settle what has become settled and immune from being 
disturbed. 

The powers exerciseable bv the High Court under 
Art. 226 or a certainly of a different kind from those 
exerciseable by the Supreme Court in appeal under 
Art. 136 or by the consolidation authorities in appeal 
or revision under the provisions of the Act itself, but 
the existence of that power cannot be disputed. It 
cannot also, in my opinion, be disputed that if the 
High Court does exercise that power the orders passed 
by it in the exercise of the power have to be carried in- 
to effect and implemented, because a power that re- 
mains ineffective is no power at all. The answer to 
question 3 must, therefore, be in the affirmative. 

Oak, J. : — I have read the judgment prepared by 
my learned brother Dwivedi, J. I agree that the three 
questions of law framed by him should be answered 
in the manner indicated by him. 

By the Court — These three cases were referred to 
this Bench for decision. The Bench formulated three 
main questions which arose for decision. One of these 
questions is common to all these cases; the second 
question arises only in Second Appeal No. 1443 of 
1961; while the third question arises only in the writ 
petition. The questions formulated by this Bench 
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(1) Whether, in view of the law declared by the 
Supreme Court in the cases of The Upper Ganges 
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Sugar Mills Ltd. v. Khalil-ul-Rahman (1) and 
Amba Prasad v. Mahboob Ali Shah (2), the deci- 
sion of the Full Bench in the case of Ram Dular 
Singh V. Babu Sukhu Ram (3) is not good law ? 

(2) Whether an entry of sub-tenancy over a part 
of the holding in the khasra of 135’6F. could con- 
fer the adhivasi rights under section 20(&) of the 
U. P. Zamindari Abolition and Land Reforms 
Act, and further whether it is open to the plain- 
tiflE to show that such entry “was erroneous or not 
binding and he was actually the sub-tenant of the 
whole of the holding ? 

(3) Can this Court interfere in a petition under 
Art. 226 of the Constitution with the orders of the 
Consolidation authorities after the confirmation of 
the statement of proposals under s. 23 of the Con- 
solidation of Holdings Act by the Settlement Offi- 
rer (Consolidation) ? 

Our answers to these questions are as follows : 

Answer to question 1. — In the light of the deci- 
sions of the Supreme Court in The Upper Ganges 
Sugar Mills Ltd. v. Khalil-ul-Rahman (1) and 
Amba Prasad v. Mahboob Ali Shah (2) the deci- 
sion of the Full Bench in Ram Dular Singh v. 
Babu Sukhu Ram (3) is not good law. 

Answer to question 2. — (a) If the name of a 
person is entered in the column of sub-tenant in 
respect of a portion of the plot in the khasra of 
1356F., he would become adhivasi of that portion 
only and no more under s. 20(,b). 

(b) For the purpose of showing that he is an 
occupant within the meaning of s. 20(b) of the 
U. P. Zamindari Abolition and Land Reforms Act 


(X),1961 A.L.J, 37. 


(2) 1964 A.L.J. 806. 
(3) 1963 A.L.J. 667. 
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it "will not be open to the person mentioned in i (»67 
question no. 2(a) to show that he was actually the qjobbv 
sub-tenant of the entire holding. It will be open suMjaaLAit 
to him to show that he was the sub-tenant of the Sonu alias 
entire holding for any other purpose. 

Answer to question 3. — The confirmation ot 
the statement of proposals under s. 23 of the Con- 
solidation of Holdings Act does not deprive the 
Court of its power under Art. 226 of the Consti- 
tution. The power remains intact, but the exer- 
ciic of the power being discretionary, the Court 
may mould its discretion according to the facts and 
dicumstances of each case. 

Ihe cases should now go back to the learned Judges 
who li-'ive referred them for decision on other points. 

Question-answered. 
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Before Mr. Justice Verma, Mr. Justice Pathak and Mr 
Justice Rajeshwar Prasad 

M/s. LALLAMAL HARDEO DASS COTTON SPIN 
NING CO., HATHRAS ... Appellant 

V. 

M/s. SUKH DIAL RAM BILAS and others ... Res- 
pondents. 

Code of CiYil Procedure, 1908, 0, 21, r. 90(1), Proviso (b) 
(as amended in 1951)— Deposit of money or furnishing of 
security stage— ^entertain*— Meaning of— Application for 
fixation of amount — Necessity of— Procedure. 

Appeal — Application under O. 21, r. 90(l)(fe), C. P. C. re- 
jected for non-compliance — Appeal^ if lies — Code of Civil 
Procedure, O. 43, r. l(j). 

When the Proviso declares that the application shall not 
be entertained unless the applicant complies with cl. (b), it 
refers to the point of time when the application is taken up 
by the Court for judicial consideration in order to act upon 
it, and, in a proper case, to require the respondents to show 
cause against the application being allowed on the grounds 
contained in it. Before that state is reached the applicant 
must comply with the order made by the court under cl. (&). 

Upon an application being filed under O. 21, r. 91 the 
Court must call upon the applicant to establish whether the 
requirement of cl. (b) should be dispensed with, and if not 
what according to him should be the amount of deposit or 
the security to be furnished* 

An order rejecting an application for setting aside sale, 
even if the rejection is on the ground of non-compliance with 
cl. (b) of the Proviso to r. 90(1) of O. 21 is nevertheless an 
order to set aside a sale and therefore, appealable under O. 
43 r. l(j). " 

First Appeal From Order No. 299 of 1960 from the 
Order and Judgment of C. Mohan, Civil Judge, Ali- 
garh, dated 23rd July, 1960 in Execution No. 4 of 
1956. 

K. C. Saksena, for the Appellant. 

Ambika Prasad, R. R. Agarwal and V. K. Varman, for 
the Respondents. 


ALLAHABAD SERIES 


725 


2 ALL.] 


The following judgment of the Court was delivered i967 

hy M/s. Lalla- 

T» T rr-l - - • , 1 HaRDEO 

JrATHAK, J.: — ^This is a judgment-debtors appeal Dass Cotton 
against an order of the learned Civil Judge, Aligarh, 
dismissing his application for setting aside an execution m/s*sukh 
sale. DiAi.Ruf 

Bilas 


In execution of a decree against the appellant, the 
executing court auctioned the appellant’s immovable 
property on 6th May, 1958. On 28th May, 1958, the 
appellant filed an application under O. 21, r. 90 of the 
Code of Civil Procedure for setting aside the sale. The 
decree-holder respondent filed a reply on 26th July, 
1958, opposing the application and thereafter a similar 
reply was filed by the auction-purchaser respondent. 
On 8th November, 1958 the application under O. 21, 
r. 90 was dismissed in default, but was restored on 6th 
February, 1960. On 27th April, 1960, the appellant 
applied for permission to file a report and a map in 
support of his application. Permission was granted on 
30th April, 1960. About the same time, he applied for 
permission to make a deposit or furnish security as re- 
quired by cl. (b) of the Proviso to sul^-r. (1) of r. 90. 
The learned Civil Judge made an order on 23rd July, 
1960, declining to grant permission on the ground that 
the appellant had not made any deposit nor moved the 
Court for fixing its amount at the time when he filed 
the application under O. 21, r. 90 and more than two 
years had elapsed since then. By the same order, the 
learned Civil Judge rejected the application under O. 
21, r. 90 as not maintainable. The instant appeal has 
been preferred against the order. 

The appeal came on for hearing originally before a 
Division Bench consisting of Jagdish Sahai and W- 
Broome, JJ. Being of the opinion that a conflict exist- 
ed between the decisions of this Court on the point. 
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1967 they have referred the case to a larger Bench. That is 
M/sTuiiA- how the case comes before us. 

O. 21, r. 90 was amended by this Court with effect 
from 1st June, 1957. The amended provision reads: 

m/s.^sosh “R- 90. (1) Where any immovable property 

dialEam been sold in execution of a decree, the decree- 

BiLAS ' 


Pathak. J. 


from 1st June, 1957. The amended provision reads: 

“R. 90. (1) Where any immovable property 

has been sold in execution of a decree, the decree- 
holder, or any person entitled to share in a rateable 
distribution of assets, or whose . interests are affect- 
ed by the sale, may apply to the Court to set aside 
the sale on the ground of a material irregularity 
or fraud in publishing or conducting it: 

^ Provided that no application to set aside a sale 
shall be entertained — 

(а) upon any ground which could have 
been taken by the applicant on or before the 
date On which the sale proclamation was drawn 
up; and 

(б) unless the applicant deposits such 
amount not exceeding twelve and half per 
cent of the sum realised by the sale or furnish- 
es such security as the Court may, in its dis- 
cretion, fix except when the Court for reasons 
to be recorded dispenses with the require- 
ments of this clause : 

Provided further that no sale shall be set 
aside on the ground of irregularity or fraud 
unless upon the facts proved the Court is 
satisfied, that the applicant has sustained subs- 
tantial injury by reason of such irregularity 
of fraud. 

(2) Where such application is rejected the 
Court may award such costs to the decree-holder 
or the auction-purchaser or both as it may deem 
fit and such costs shall be the first charge upon 
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the security referred to in cl. (b) of the proviso, if 

any." ' m/*. lalli- 

r T_ . . AA . . HaRDHO 

In tneir construction or cL (fo) of the Proviso the deci- DAsgCorroH 
sions of this Court have shown considerable divergence. ^Co 

In Bawan Ram v. Kunij Behari Lai (1) a learned Single M/g. sokh 
J udge held that the requirements of cl. (b) must be satis- 
fied either at the time when the application for setting j. 

aside the sale is filed or in any event before the expiry of 
the period of limitation for making such application. 

There was no power in the Court, he pointed out, to ex- 
tend the period of limitation for filing the application and 
therefore if compliance with cl. (b) was not made with- 
in that period the application had to be rejected as in- 
valid. 

In the next case, Dhoom Chand Jain v. Chaman Lai 
Gupta (2), Desai, C. J. and Dwivedi, J. observed that 
no duty lay upon the Court to fix the amount of depo- 
sit or of security of its own accord but pointed out that 
although it could not refuse to take an application even 
though not backed by a deposit or security it could not 
judicially consider it and while it was expected that 
the Court Would ordinarily give an opportunity to the 
applicant to comply with cl. (b) it would reject the 
application if there was no compliance. 

This was followed by the view expressed by Mukerji 
and Uniyal, JJ. in Kundan Lai v. Jagan Nath Sharma 
(3) where disagreeing with the statement of the law in 
Bawan Ram’s case (1) they held that compliance with 
cl. (&) may be made at any time before the applica- 
tion under O. 21 r. 90 comes on before the Court for 
decision on merits. 

The next case, in order of time is Dullo v. Devi 
Charan (4). This decision was rendered by Srivas- 
TAVA and Katju, JJ. They adopted the view that al- 

(1) A.I.R. 1962 AH. 49. (2) A.I.R. 1969 All. S48. 

(8) A.I.R. 1962 All. 547. (4) 1962 A.L.J. 769. 


r. 
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19«7 though it was not imperative that the deposit should 
M/s. Lama- be made or the security should be furnished before or 
D^s CoS simultaneously with the making of the application 
under O. 21 r. 90, it was necessary that that should be 
done before the expiry of the period of lirnitation for 
making the application. It appears from the judg- 
ment that the attention of the learned Judges was not 
invited to the decisions in Dhoom Chand Jain's case 
(1) and Kundan Lai's case (2). 

In Haji Rahim Bux v. Firm Samiullah and Sons 
(3), the controversy was considered in separate but con- 
curring judgments by Desai, C. J. and Singh, J. They 
declared that the question of fixing the amount or 
the security would arise only after the application 
under O. 21, r. 90 was presented to it, that the period 
within which compliance should be effected was not 
the period of limitation for making the application 
uiider O. 21, r. 90 but such period as was fixed by the 
Court in that behalf, and that such compliance must 
be had before the application was considered on 
merits. 

The same view was taken by Asthana, J. in Maha- 
vir Singh v. Gauri Shankar (4), and he described the 
observations to the contrary in Dullo’s case (5) as 
obiter. 

Finally, we reach the decision in Smh Jaggi v. Ram 
Aittar (6), where Bishambhar Dayal and Seth, JJ- 
reiterated the position that an application under O. 
21, r. 90 could be entertained if the amount was depo- 
sited or the security furnished before the final hearing 
and disposal of the application. 

The Bench, which has referred this case, has also ad- 
verted to Commissioner of -Income Tax v. Filmistan 


(1) A.I.R. .1962 All. t543. 
(3j A.I.R. 1963 All. 320. 
<5) 1962 AX.J.,7S9. 


"(g) A.I.R. 1962 ,A11. 547. 
(4) A.I.R. 1964, All. 289. 
(6) 1966, A.L.J, 1136. 







Ltd., (1), where the Supreme Court held that upon the , 

words of the proviso to s. 30(1) of the Income Tax Act, m/s. Lama- 
1922, that "no appeal shall lie” against an order of 
penalty for failure to pay the tax demanded unless the 
tax has been paid, the appeal would be held to be pro- 
perly filed only on the day on which the tax was paid. Dial Ram 

The appellant contends that the word “entertain” 
in cl. (6) refers to the stage when evidence has been let J- 

in and the application is taken up for oral argument. 

The case of the respondents is that the application is 
"entertained” when it is received by the Court and 
that compliance with cl. (b) must be effected at the 
time when the application is filed in Court or at the 
latest before the expiry of the period of limitation for 
filing the application. The truth, as so often appears 
in contentious litigation, lies somewhere between these 
two extreme positions. 

O. 21, r. 90 contemplates an application to the Court 
for setting aside the sale of immovable property in exe- 
cution of a decree. But no such application can be 
entertained by the Court (a) upon any ground which 
was available to the applicant on or before the date on 
which the sale preclamation was drawn up and (b) 
unless the applicant deposits an amount or furnishes 
such security as the Court may fix, except when the 
Court dispenses with the requirement of the clause. 

The Proviso contains two clauses, each of which affects 
the jurisdiction of the Court to entertain the applica- 
tion. Whereas cl. (a) is a provision of limitation carv- 
ing out the grounds upon which the application shall 
not be entertained and therefore referring to the con- 
tent of the application, cl. (6) speaks of certain condi- 
tions to be fulfilled by the applicant before the appli- 
cation can be entertained. The subject of the two 
clauses is wholly dissimilar, although converging to a 
common purpose. One deals with what is involved in- 
(1) A.I.R. 1961 S.q. 1134- 
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the application, the other with matters outside its 
In addition, there is a further plane in 
DissCorroif which the construction of cl. (6) is involved. That cdn- 
Co. cems its relationship in time. What is the period with- 
uiaXm applicant must comply with cl. (b) to cn- 

the Court to entertain his application ? It is this 
Patibtk I which has excited controversy and the answers 

* * 'I' to which have so far ranged over a wide spectrum. 

The clause declares that no application shall be en- 
tertained unless the applicant complies with clause (b). 
When is an application “entertained” ? Murray’s 
New English Dictionary defines “entertain” to mean 
to admit to consideration (an opinion, argument, re- 
quest, proposal, etc.); to receive (an idea) into the 
mind”. 



The respondents say that cl. (b) obliges the applicant 
to comply with its requirements at the time when the 
application is filed, and that is what the use of the word 
entertain points to. They rely on the observations 
of the Supreme Court in Samarth Transport Co. v. The 
Regional Transport Authority (1) that the word “enter- 
tain” may mean “to receive on file or keep on file”. 
Now- the Supreme Court had before it a very different 
pro-vision, namely s. 68-F of the Motor Vehicles Act 
1939. That provision, as the Supreme Court specifica 
lly pointed out, did not connote any time but only des 
cribed the scope of the duty under it. It also obscr^ 
ed that the meaning given to it was one necessitated by 
the context in which the provision occurred. The Sup- 
reme Court held that -when the Regional Transport 
Authority came to know that there was an approved 
Scheme under the Act, and to give effect to it an appli- 
cation for renewal of a permit could not be entertain- 
ed, the Authority could decline to receive such applica- 
tion on the file, and, if an application had already been 
received, to refuse to keep it on the file. “It can only 
(1) A.I.R. 1961, S.C. 98, 97. 
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mean chat the Authority cannot dispose of the applica- 
tion on merits hut can reject it as not maintainable”, m/b. lau.*- 
It is difficult to see how these'observations can be of any DAse CorToir 
assistance to the respondents before us. 


Reference has also been made to Khatumal v. Abdul m/s.^sukh 
Qadir (I) where construing s. 110-F of the Motor Vehi- 
cles Act, 1939, the High Court of Madhya Pradesh took — — ■ 

i-L j It -f, « • j 1 • Pathalt,!. 

the word entertain to mean to receive and take into 
consideration.” But the language of s. lOO-F necessi- 
tates a connotation prohibiting the reception of the 
claim at the inception of the proceeding, and, as will 
be presently shown, the considerations coming into play 
in the construction of cl. (6) before us indicate a differ- 
ent context. 


The respondents placed great reliance upon 
missioner of Income Tax v. Filmistan Ltd. (2). It is 
pertinent to note that the Supreme Court was not call- 
ed upon to consider the implications of the word “en- 
tertain” in that case. The language employed in the 
proviso to s. 30(1) of the Indian Income Tax Act, 1922, 
affords no analogy to cl. (b) of the proviso to O. 21, r. 
90. That “no appeal shall lie” was construed by the 
Supreme Court tp mean that no memorandum of appeal 
tan be presented. And what is significant, and marks 
an important difference from the case before Us, is that 
in respect of s. 30(1) the filing of the appeal is condition 
ed by a requirement which the appellant can fulfil 
without reference to the appellate authority. Upon 
the same (unsiderations, the decision of the High Court 
of Andhra Pradesh in Rajah of Venkatajjerh v. Com- 
missioner of Income-tax (3) which was also concerned 
with the proviso to s. 30(1) of the Indian Income Tax 
Act, 1922, can be of little value to the understanding of 
the problem before tif* 

m A I.R. 1963 M. P. 295. (2) A.l.R. ItWl S.C. 1134. 

^ ‘ 0 ) A.IJL 1957 A.P. 376. 
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1967 The Proviso to sub-r. (1) of r. 90 doe's not contain any 
Ri/s- UtiA- specific provision as to the period during which the 
Dam applicant must comply with cl. (h). But a period dcfi- 
Sp^nNG nite in point of time must necessarily be envisaged in 
to.., order to • terminate the proceedings and brinff the exe- 

UJs.SxfsH . ° , 

■■'dulRam cution to that reasonably early conclusion which is the 
aim and purpose of the legislation and the ambition of 
Pathak,j' the dccree-holder. In the absence of specific provision 
in that behalf, it is necessary to spell it out from the 
context in. which cl. (b) stands and the object with 
which it has. been enacted. “ ; 

A person desiring to avail of the remedy provided by 
O. 21 r. 90 must invoke the jurisdiction of the Court 
by making an application. Cl. (b) prohibits the Court 
from entertaining the application unless the applicant 
either deposits an amount or furnishes security, except 
when the Court dispenses with the requirements of the 
clause. The amount to be deposited or the security 
to be furnished is fixed by the Court. At the time of 
filing the application, it is not possible for the appli- 
. cant to know what is the amount to be deposited or the 
security to be furnished and, indeed, whether the re- 
quirements of the clause will be dispensed with by the 
Court. There is no obligation upon him to deposit any 
amount or to furnish any security until there is an order 
of the Court in that behalf fixing the amount of the 
deposit. The clause does not fix the amount of the de- 
posit. It is the Court which must fix that amount. 
The clause merely specifies the maximum of the amount 
to be fixed by the Court. If the applicant were to de- 
‘ posit any amount, even if it was twelve and half- per 
cent, of the sum realised by the sale, he would not be 
complying with the clause at all. The deposit must be 
pursuant to an order of the Court-, made - under ^ t^^ 
clause. Moreover, to contemplate that . the applicant 
^ should deposit twelve and a 'half per cent of the sum 
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realised by the sale or furnish security at the time of - 

filing the application may result in imposinsr serious m/s- Lalla- 
nardship and indeed drive him to irreparable loss, dass Cotton 
There may well be a case where patently the sale should 
be set aside and where it is beyond the means of the 
applicant to comply with cl. (b). In such a case the 
Court could dispense with the requirements of the — — > ‘ 

clause. When the Court is authorised to dispense with 1- 

th^equirements of the clause or, if it does not do so 
to fix the amount of the deposit or the security, it can 
arrive at its determination only upon an application 
presented before it. It must have material before it 
for the purpose of making that order. All this neces- 
sarily envisages a stage in the proceeding after the ap- 
plication has been filed. 

Where the Legislature requires that a person should 
do something at the time of applying to the Court in 
order that the application should be a proper applica- 
tion, it gives clear indication to that effect. S. 7-B(7) 
of the U. P. (Temporary) Control of Rent and Evic- 
tion Act, 1947, entitles a tenant to file an objection in 
reply to a notice calling upon him to pay arrears of 
rent, and the proviso declares that — 

’‘The tenant shall not be permitted to file any 
objection, unless he has deposited in Court the 
amount mentioned in the notice or furnishes secu- 
rity to the satisfaction of the Court.” 

Then there is s. 17(1) of the Provincial Small Cause 
Courts Act, the Proviso to which runs — 

“Provided that an applicant for an order to set 
aside a decree passed ex parte or for a review of 
judgment shall, at the time of presenting his ap- 
plication, either deposit in the Court the amount 
due from him under the decree or in pursuance 
of the judgment, or give such security for the per- 
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form^ncc of the decree or compliance with the 
judgment as the Court may, on a previous appli- 
cation made by him in this behalf, have directed.'’ 

to 


M /s. Lalla* 

MAD HaRDEO 

Dass Cotton 
Spinning 

Co. These are examples plain enough. They point 
M/s. suKH the legislative practice adopted whenever it is cnvisag- 
that a condition must be fulfilled by the applicant 
at the time of filing his application. 


Pathak, J* 


Reference may also be made to the corresponding 
proviso introduced in sub-r. (1) of O. 21, r. 90 by 
Patna High Court which, as it read before 1942, pro- 
vided— 


“Provided that no application to set 'aside the 
sales shall be admitted unless, 

‘ («) 

(b) the applicant deposits with his applica- 
tion such amount not exceeding twelve and 
half per cent of the sum realised by the sale 
or such other security as the Court may, in its 
discretion fix, unless the Court, for reasons to 
be recorded, dispenses with the deposit.” 

A Full Bench of that Court considered the provision 
in Briij Behari Lai v. Firm Srinivas (1) and, upon a con- 
sideration of the “extraordinary results” which would 
ensue if the provision was construed to require the 
applicant to comply with the clause at the time of fil- 
ing the applicadon, held that compliance with the 
clause could be affected at any time before the applica- 
tion came on for admission. It is apparent that the 
construction of the clause was prompted by the neces- 
sity of giving a reasonable interpretation in order to 
make the provision workable. 

In construing a statutory provision, the Court must 
give to the provision a meaning which promotes the 
(l),A.tR. 1999, P»t. 248 tKl, 
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smooth working of the statute and must avoid a cons- 
truction which tends to defeat the object for which it 
has been framed. It must also bear in mind that the d*»s cotton 
Legislature does not expect a party, upon whom the co. 
statute imposes a duty, to do the impossible. A real- m 
isdc appreciation of situations and circumstances pro- 

ceeding from the proposed construction must always 

be before the Court. Pathak, j. 

^Thc respondents urge that in any event after the 
application has been presented it is incumbent on the 
applicant to make another application requesting the 
Court to Ex the amount to be deposited or the security 
to be furnished or to make an order dispensing with 
the requirements of cl. (b). The Court, it is said, 
cannot make an order under cl. (b) unless the appli- 
cant has placed relevant material before it. It is said 
that in order to avail of the remedy provided by O. 21 
r. 90 the applicant must do all that is necessary to per- 
fect his application and the application is an imperfect 
one so long as there is no compliance with cl. (b). It 
is also pointed out that unless an application is made 
to the Court for making an order under cl. (b) the 
Court cannot of its own motion assume jurisdiction. 

In the instant case, jurisdiction was assumed by the 
Court when the applicant made an application under 
O. 21, r. 90 for setting aside the sale. The question 
whether it was necessary for him to make a further ap- 
plication inviting the Court to make an order under 
cl. (5) must be determined by reference to the provi- 
sions of that clause. There is nothing in the language 
of cl. (fe) which imposes a duty upon the applicant to 
make such application. Cl. (6) casts a duty upon the 
Court to make an order fixing the amount to be depo- 
sited or the security to be furnished or dispensing with 
the requirements erf the dausc. The applicant, by 



the INDIAN LAW REPORTS 


11987 


m/TI:: *' application for setting aside the sale has 

“ ““““ judicial process. Before the Court 
Sir f ” ““'■‘“‘u d.e application, it must strike off Ae 
co.^ fetters imposed by *e Proviso upon the exercise oft 

ap^camt upon the 

».u. applicant to make an application to the Court for an 

’■ trke“toc Court 

w take proceedmgs enabling it to make that order 

he Court IS a vital and necessary institution in a pro- 
gressive social order. In the administration of the leral 
pi^cess under a democratic constitutional system, 

e , g functioning within the limits of the law it has 
^5itive functions to perform. It is true that the Court 

adjudication of 

their rights by it and that it is necessary for a party to 
expressly move the Court in that behalf. But ft is not 
inconceivable that upon its jurisdiction being invl 

“catcd fu " “ '*'« conditions be 

^cated for ensuring a continuity in the exercise nf th^t 

Tn Ts K to do !o. 

ther the 7 , ^ to whe- 

tter the app hcant must approach the Court for that 

^ -srs « - 

p^pnate step, enabling it to make an order under cl. 
*«Tpne,to “ ' The contention of 

PP ’«i, that compliance with d. (h) is contem- 

a ter evidence has been let in and 
taken up for consideration on its 
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merits. The appellant urges that els. (a) and (b) of i*8t 
the Proviso are governed by the same opening words of 
the Proviso, “Provided that no application to set aside nAii*com^ 
a sale shall be entertained — and, therefore, necessarily ’ 
refer to the same point of time. And inasmuch as the • •. 
provisions of cl. (a) will be considered only when the 
application is taken up for consideration after evidence 
has been admitted, when the Court will examine the Pithak, j. 
grounds upon which the application is based, so also it 
is at that stage that the Court will take steps for mak- 
ing an order under cl. (6). The submission rests on 
a fallacy. As has been pointed out earlier in this judg- 
ment, the subject of the two clauses is not the same in 
' nature and while the Court may consider the provisions 
of cl. (a) at any stage, compliance with cl. (6) is fixed 
by virtue of contextual considerations to a definite 
point of time. Moreover, to accept the contention of 
the appellant would be to permit an applicant to defeat 
the object behind the enactment of cl. (b). The ob- 
ject of cl. (b) is, among other things, to safeguard the 
interest of the decree-holder and the auction purchaser 
who may incur costs in opposing the. application. That 
is clear from sub-r. (2) which provides that upon re- 
jection of the application, the Court may award costs 
to them and such costs shall be the first charge upon 
the security referred to in cl. (b) of the Proviso. 

That would necessarily imply that compliance with cl. 

(&) should be effected before the application has pro- 
ceeded to the stage of trial and indeed, before the 
decree holder or the auction purchaser have suffered 
costs in taking proceedings to resist the application on 
the issues raised by it. In order that the purpose of 
sub-r. (2) should be achieved, and the deposit made 
or the security furnished under cl. (b) should protect 
the decree-holder and the auction purchafcr against m 
ixivolous or vexatious application, that is the stage 
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3fl67 before which the applicant must comply with d. (6). 
M/sTiuiLL- There could conceivably be a case when a judgment 
debtor or other applicant, whose application has pro- 
ceeded well on its way to trial, realises the weight of 
the material brought on the record against the appli- 
Diagram cation, and, anticipating its failure, ceases to prose- 
cute it and decides not to comply with cl. (h). In 
Pathak, j. cvent, a decree holder or auction purchaser who 

has already suffered heavy expenses in opposing the 
application, will be deprived of the protection other- 
wise assured to him if compliance with the clause had 
been effected. 

Upon the aforesaid considerations, it is clear that 
when the Proviso declares that the application shall 
not be entertained unless the applicant complies with 
cl. (b), it refers to the point of time when the appli- 
cation is taken up by the Court for judicial consider- 
ation in order to act upon it and, in a proper case, to 
require the respondents to show cause against the 
application being allowed on the grounds contained 
in it. Before that stage is reached the applicant must 
comply with the order made by the Court under d. (b). 

In my judgment, upon an application ^ being filed 
under O. 21, r. 90 the Court must call upon the appli- 
cant to establish whether the requirements of cl. (b) 
should be dispensed with, and if not, what according tc 
him, should be the amount of deposit to be made cn 
the security to be furnished. It should appoint a date 
upon which the applicant can produce evidence on the 
basis of which he claims either that the requirements 
of the clause should be dispensed with or, according 
to him, what should be the amount to be deposited or 
the security to be furnished. That date need not fall 
within the period of limitation prescribed for an appli- 
cation under O. 21 r. 90. Before making the order 
under cl. (b) the Court should afford an opportunity 
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^ execution proceeding who mav be 

afFected by such order to be heard 'T'' 

Tin , _ ^ iieara in the matter. 


1967 


Where the neard m the matter. _ 

£ 1 ^ot to dispense with the re 

amount to be deposited by the applicant or thelecu 
nty to be furnished by him and wn o •£. • - i. 

within which cotapi Jce mmt be m df by\?ap^ 
cant. Upon the making of that order L ap^Tt — 
under a duty to comply with it, and if he doef not h ' 

^^^tion for setting aside the sale is liable to be’dt 

^ objection was raised by the respondents to the 

TZTv It urged that no 

ypeal hes against the order of the learned Civil Judge 

because it does not amount to an order refusing to set 
aside the sale. An order rejecting an application for 
setting aside a sale, even if the application is rejected 
on the ground that the requirements of cl. (b) of the 
Proviso have not been satisfied, is nevertheless an order 
refusing to set aside the sale. In Marudamuihu Muda- 
har V. N. K. Venkatrama Ayyar (1) Varadachariar, J. 
held that even if the application was rejected before it 
could be admitted the order of rejection was an order 
refusing to set aside the sale, and an appeal lies under 
O. 43 r. l(j). In Ram Pratap Mandal v. Triloknath 
(2) an order dismissing an application for setting aside 
^ under O. 21, r. 90 for want of prosecution was 
held by the Patna High Court to fall within O. 43, r. 

1(f) and was, therefore, appealable and it was pointed 
out that there was no difference for the purposes of O. 

43, r. 1(f) between dismissing the application for want 
of prosecution and dismissing it on merits. In Sheikh 
Mastan v. Guhba Atchayya (3) the High Court of 
Andhra Pradesh held that an order dismissing an ap- 
plication made under O. 21, r. 90 on the ground of 


(1) A.I.R. 1939 Mad. 

(3) A.I.R. 1959 A.P. 
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(2) A.I.R. 1957 Pat. 465. 
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failure to deposit an amount equal to that mentioned 
in the warrant of sale as directed by the Court under 
the Proviso to that rule amounted to a refusal to set 
aside the sale within the meaning of O. 43, r. 1 (;). It 
does appear that an appeal lies against the order of tne 
learned Civil Judge. But it is not necessary to express 
any final opinion in this behalf because the appellant 
has prayed that the appeal may be converted into a revi- 
sion application and he has made good the deficiency 
in the court fee. There is no dispute that if an appeal 
does not lie a revision application will lie against the 
order of the learned Civil Judge. 

The appeal is allowed. The order of the learned 
Civil Judge is set aside and he is directed to dispose 
of the appellant’s application for seuing aside the sale 
in accordance with law and in the light of the observa- 
tions set out in this judgment. The', appellant is en- 
titled to his costs. _ 

Appeal allowed. 


2 ALL.] 


ALLAHABAD SERIES 


741 


SUPREME COURT 


APPELLATE CIYIL 

Before the Hon’ble Mr. Justice Wanchoo and the 
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Ihcr a stcurk debt liable to reduction. 
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The following judgment of the Court was delivered 

by— 

Wanchoo;, J. ; — These are two connected appeals by 
special leave from a common judgment of the Allahabad 
High Court. The facts necessary for present purposes 
may be briefly indicated. The appellant borrowed 
some money on a promissory note from the respondents’ 
predecessors. The suit was filed by the respondents on 
the basis of the promissory note and a decree for 
Rs.2,/ 1,000 and odd was passed against the appellant. 
The decree provided for 20 instalments payable half- 
yearly. The decree also provided for one or more ins- 
talments foi pendente lite and future interest beyond 
the twentieth instalment. The first instalment was pay- 
able in November 1938 and thereafter each instalment 
was payable on or before 31st July and 31st December 
each yeai . There was also a default clause providing 
that in case there were three defaults in the payment of 
iristalments, the whole decree could be executed. 
Finally the decree created a charge on 18 villages belong- 
ing to the appellant. It may be added that the charge 
was created under s. 3 of the U. P. Agriculturists’ Relief 
Act, No. XXVITof 1934. The appellant paid the first 
17 instalments in time. He paid the eighteenth instal- 
ment on 13th July, 1948 but this was late as by then 
the. 20th instalment had also fallen due. As the 19th 
and 20th instalments as well as pendente lite and future 
interest had not been paid the decree was put in execu- 
tion by the respondents on 26th April, 1951 for recovery 
of Rs.49,000 and odd by the sale of a kothi and an ahata 
belonging to the appellant. The decree-holder respon- 
dent also prayed that in case the whole amount was not 
rea ised from the sale of the above property, zamindari 

property on which a charge had been created might be 
put to sale. ® 

The appellant raised objections under s. 47 of the 

o e of Civil Procedure against the execution. He 
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also filed an application under ss. 4 and 8 of tlie U. P. 
Zainindar’s Debt Reduction Act, No. XV of 1953 (here- 
inafter referred to as the Act). It is unnecessary to refer 
to the objections in details, for in the present appeals we 
ai'e concerned only with one point, namely, whether s. 4 
of the Act applies to the peresent case. Under that sec- 
tion the appellant had applied to the court which passed 
the decree to reduce the amount as provided therein. 
Further in his objection under s. 47 of the Code of Civil 
Procedure the appellant claimed the same relief. That 
is how there were two proceedings in the first court, 
one under s. 4 of the Act and the other an objection 
under s. 47 of tire Code of Civil Procedure. The first 
court held that s. 4 of the Act did not apply. In conse- 
quence it held that the amount for which execution had 
been taken out was not liable to reduction. It there- 
fore dismissed both the application under s. 4 as well as 
the objection under s. 47 of the Code of Civil Procedure. 
There was also a question of limitation, but we are not 
concerned in the present appeals with that question. 



This gave rise to two proceedings before the High i 

Court. The appellant went in appeal against the dis- | 

missal of his objection under s. 47 of the Code of Civil ; 

Procedure. He also filed a civil revision against the 
dismi.s.sal of his application under s. 4 of the Act. The 
two matters were heard together by the High Court, 
which held that s. 4 did not apply and therefore the 
amount could not be reduced. The High Court having i 

refused to grant leave to the appellant he secured special 
leave from this Court; and that is how the matter arises 
before us. 

The Act was passed in 1953 to give relief to zamindars ' 

whose lands had been acquired by the State under the 
U. P- Zamindari Abolition and Land Reforms Act. 


1 
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M67 No. I of 1951. S. 2 defines certain terms out of which 

R.WHURAJ it is necessary to refer to the following : — 

Singh 

“(m) ‘secured debt’ means a debt secured by 

MuRARI \ ' 1*11 

Lall mortgage of an estate and other immovable pro- 

Wauchoo, j, perty;” "t 

“(i) ‘mortgage’ with its cognate expressions shall 
have the meaning assigned to it in the Transfer of 
Property Act, 1882 and includes a charge as defined ' f 
in s. 100 of that Act;” 


“(o) ‘suit to which this Act applies’ means any 
suit or proceeding relating to a debt whether secur- 
ed or otherwise;” 


“(e) ‘decree to which this Act applies’ means a 
decree passed either before or after the commence- 
ment of this Act in a suit to which this Act applies;” 

“(f) ‘debt’ means an advance in cash or in kind 
and includes any transaction which is in substance 
a debt but does not include an advance as aforesaid 
made on or before the first day of July 1952. . . .” 
Certain debts are exempt from this definition but 
we are not concerned with them in the present 
appeals. 

It will be seen from these definitions that a deciee in * 
a suit based on any debt is a decree to which the Act 
applies and such decrees can be of two kinds, namely, 

(i) those based on a secured debt, and (ii) those based 
on an unsecured debt. A secured debt is a debt secured 
by mortgage and includes a debt secured by a charge 
under s. 100 of the Transfer of Property Act. 

Then comes s. 3 which provides for reduction of debt 
at the time of passing of decree. Sub-s. (1) thereof lays 

g anything in any law, agree- 
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ment oi- document, in any suit to which this Act ajiplies jye; 
relating to secured debt, the court shall, after the amount kagulraj 
due has been ascertained, but before passing a decree. 
proceed as hereinafter stated”. Then follow pro\isions .Mur.ari 
as to the manner in which the debt would be reduced, — 111 

but we are not concerned with the details thereof. Sec- } 

tion 3 therefore applies to a case where a decree relating 
to a secured debt had not been passed before the Act 
came into force. In such a case the court passing the 
decree has to reduce the amount in the manner provid- 
ed in that section. It is however clear that before the 
court can act under s. 3, it has to come to the conclusion 
that the debt in question is a secured debt, i.e. a debt 
secured by a mortgage or a charge under s. 100 of the 
Transfer of Property Act. The mortgage or the charge 
must be there on the date of the suit and the suit must 
be with respect to a secured debt. The date therefore on 
which the court has to see whether the debt in the suit 
before it is a secured debt or not is the date on which 
the suit is filed. The High Court seems to be in error 
when it held that under the definition of “secured debt” 
only such debts as are secured by a mortgage come in 
and not debts which are secured by a charge. It seems 
to have overlooked that part of the definition of tlie word 
“■mortgage” which lays down that a mortgage tvill in- 
clude a charge as defined in s. 100 of the Transfer of 
Property Act. Therefore, even though a debt may be 
secured by a charge it will be a secured debt for the pur- 
pose of s. 3 provided the charge was there before the 
date of the suit. We hat’e referred to s. 3 in some 
details because we are of opinion that the interjireta- 
tion to be put on s. 3 will have a direct bearing on the 
interpretation of the words of s. 4 where also the 
material words are the same as in s. 3. 

' S. 4 provides for reduction of debts after passing of 
decrees, and sub-s. (1) thereof reads thus; 
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“(1) Notwithstanding anything in the Code of 
Civil Procedure, 1908, or any other law, the court, 
which passed a decree to which this Act applies 
relating to a secured debt, shall, on the application 
either of the decree-holder or judgment-debtor, 
proceed as hereinafter stated." 

Then come provisions as to the reduction of debt; but 
we are not concerned with the details thereof. 

The question that has been posed before us is the 
meaning of the words “a decree . . . . relating to a se- 
cured debt”. The comparable words in s. 3 are “a suit 
.... relating to a secured debt”. As we have already 
said, so far as s. 3 is concerned it is the date on which 
the suit is filed which has to be seen to determine whe- 
ther the suit relates to a secured debt as defined in the 
Act. It has been urged on behalf of the appellant that 
s. 4 applies undoubtedly to a case where the debt was a 
secured debt at the time the suit was filed. But it is 
further urged that in an application under s. 4, the court 
may also take into account the fact that though the debt 
may not have been a secured debt on the date the suit 
was filed in which the decree was passed, the decree 
having created a charge the debt beconies secured and 
the decree relates to a secured debt, the relevant date 
in such a case being the date on which the application 
under s. 4 has been made to the court. It is said that 
the tvorcls “a decree .... relating to secured debt” 
means a decree which has secured a debt whether the 
debt was secured before the suit was filed or not. ■ 

We are of opinion that this meaning cannot be given 
to the words ‘‘a decree .... relating to a secured debt”. 
We have already indicated that the comparable words in 
s. 3 are the same and there the words ‘‘a suit ... re- 
lating to a secured debt” clearly rheari a suit which i§ 
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based on a debt which was secured before the suit was 
filed. On the same reasoning tvhen s. 4 speaks of “a Raghlraj 
decree .... I’elating to a secured debt” it means a dec- v. 
ree passed in a suit which was based on a secured debt 
as on the date of the suit. The Legislature could not j 

have intended by using these words in s. 4 that the fact 
that the decree created a charge should result in convert- 
ing what was an unsecured debt into a secured debt for 
the purpose of s. 4. It seems to us that if one were to 
ask in a case of this kind whether the decree related to 
a secured debt or not, the answer would clearly be that 
the decree does not relate to a secured debt but to an 
unsecured debt based on a promissory note. It is true 
that the decree itself created a charge but that is very 
different from saying that the decree relates to a secured 
debt. We have no doubt that if the Legislature intended 
that a decree which relates to an unsecured debt but 
which itself creates a charge for any reason tvould also 
be covered by s. 4, it would have used different and 
appropriate words to convey that idea. Thus to our 
mind, as the words “suit relating to a secured debt” 
mean a suit relating to a debt rrhich was secured on the 
date the suit was filed, a decree relating to secured debt 
must also mean the same things, i.e. decree in respeci of 
a debt which was secured when the suit in trhich the 
decree was passed was filed. The mere fact that the 
decree created a charge for certain reasons, as in this 
case, under the U. P. Agriculturists’ Relief Act, is no 
reason for holding that the decree relates to a secured 
debt. Whether the debt was secured or othertvise is a 
matter which in our opinion has to be tested both for 
s. 4 as well as for s. 3 on the date the suit is filed. If . 
on that date the debt was secured, the suit would be 
relating to a secured debt and so would be the decree 
which might later be passed in that suit. But if on the 
date of the suit the debt was not secured it cannot be 
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said that the decree related to a secured debt simply 
because the decree created a charge for some reason or 
other. We are therefore of opinion that the Higir 
Court rvas right in the view it took that this case was not 
covered by s. 4 of the Act. 

The appeals therefore fail and are hereby dismissed 
with costs — one 'hearing fee. 

'Appeal dismissed. 
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APPELLATE CIVIL 

Before the Hon'blc Mr. Justice Shah^ the Hon'hle Mr. 
J'lLstice Sikri and the Hon'ble.Mr. Justice 
RamasxcatJii 

RAJA MOHAN RAJA BAHADUR (AppellaxiJ 


COMMISSIONER OF INCOxME-TAX, U. P. 

(Respondent) 

{ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Income Tax Act, (X/ o/) 1922, .v. 4 — U. P. Encumhcred Esiates 
Act (XX of) 19B4, vV. 27 — Receipt of Encunihered Estates 
Bond — Whether a}){f:)imts to receipt of money payable' or 
received thereunder — Taxability of. 

If commercial assets are received — be it under a consensual 
arrangement or by operation of law — ^by a trader maintaining 
accounts on cash basis in satisfaction of an obligation, income 
which is embedded in the value of the assets is deemed to be 
received; the receipt of inebrne is not deferred till the asset is 
realized in terms of cash or money. 

By issuing the Encumbered Estates Bond to the creditor, 
the 'Government undertook a fresh obligation in substitution 
of the original liability of the debtor which thereupon stood 
extinguivshed. The Government had no doubt the right to 
recover the amounts due ^ under the bond from the landlord 
(debtor) but the Government did not on that account become 
agent of the landlord for payment of the debt; its liability to 
the holder of the bond being independent of its ability to 
recover the same from the landlord. 

Accordingly, the receipt of the Encumbered Estates Bonds 
is tantamount to receipt of income in that very year so as to be 
taxable in the following assessment year irrespective of the 
period of the realization of money in lieu of the same. 

Civil Appeal No. 1395 of 1966 from the Judgment 
and Decree dated the lOth July, 1962 of the Allahabad 
Fligh Court in Income Tax Reference No. 445 of 1959. 


April 6. 
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MISSrONKR OF Nayyar for R. N. Sachthey, with him), for the Resnon 
in-comeTax, clent. ■ ■ ^ 

The following judgment of the Court was delivered 
by— 

Shah, J. : f he appellant, a Hindu undivided family 
ornes on the business of money-lending, and maintains 
Its. accounts on cash basis. The appellant commenced 
an action m the Civil Court for a decree for recovery 
of Rs.2,n8,000 due by Nisar Ahmad Khan, Taluqdar 
of AWiana Estate. The action was carried to the Tudi- 
cial Committee of the Privy Council and was ultimately 
c ecieed m favour of the appellant. Nisar Ahmad Khan 
them obtained under the U. P. Encumbered Estates Act, 
,0 oh 1934 an order applying the provisions of the Act 
o urn. The Special Judge, Sultanpur, passed an order 
or payment of Rs.6,00,992 to the appellant. Pursuant 
0 the Older the appellant received in 1946 Rs 1 54 69^^ 

'rp" *■= Governmem of 

Etaferho Wollont EncumBered 

Estates bonds of the face value of Rs.S,16,S00 The 

.mount received in the year 1946 was appropriated bv 
ae appllant towards the principal dui The appel- 
lant split up the amount of the face value of the boLs 
>uto two sums of Rs.2,22.097-9-11 and Rs.l 04 600 6 i 

towaidfthfbat* “ *e books of Account 

to an accoum Tl f “"d *<= 'ocond amount 

0 an account styled "Interest Accrued”. In submit 

orLlme -eip. 

Nisar Ahmad Kh Joans advanced to 

10 tax on the fn^ appellant was duly assessed 

0 tax on the income disclosed by him. In October 
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1948, the appellant sold the Encumbered Estates Bonds i967 
and realized a total sum o£ Rs.3,21,600 and disclosed in Kaja. Mohan 
the return for the assessment year 1949-50 as interest b-wumr 
received during the year of account the difference be- 
tween the amount realized by sale of the bonds and the MissioNipiOB 
amount due ■ as principal. The Income-tax Officer ‘'“a j>. 
issued a notice under s. 34( !)(«') of the Indian Income 
Tax Act and brought to tax the difference between the 
face value of the bonds and the amount due as principal 
as escaped income of the previous year relevant to the 
assessment year 1948-49. The order was confirmed by 
the Appellate Assistant Commissioner and the Income- 
tax Appellate Tribunal. The Tribunal then submitted 
three questions to the High Court of Judicature at 
Allahabad of which the following were canvassed before 
us : 

“(2) Whether, the receipt of Encumbered Estates 
Bonds during the previous year 1947-48 amounted 
to receipt of cash during that previous year and not 
during the previous year 1948-49 when the Bonds 
were in fact sold at less than their face value? 

(3) Whether in the circumstances of the case, the 
mere receipt of the Encumbered Estates Bonds was 
tantamount to receipt of income assessable in the 
year 1948-49?” 

Tlie High Court answered the questions in the affirma- 
tive. Against the order passed by the High Court, with 
certificate, the appellant has appealed to this Court. 

The scheme pf the U. P. Encumbered Estates Act, 25 
of 1 934 and the form of the bonds issued in satisfaction 
of the liability of the debtors may be briefly summarised. 

Under the U. P. Act a' ‘‘laiidlord” may apply to the 
Collector stating the amount of his debts and requesting 
that the provisions of the Act be applied' to him.'' The 
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Collector entertains the petition and transfers it to the 
rajaMohan Special Judge. The landlord then submits a written 
baiudur statement giving the list of his creditors and the list of 
COTi- his assets. Notices are published by the Special Judge 
creditors called upon to submit their written 
U-P- claims. On the claims for debts secured or unsecured 
shnh. ]. duly proved, simple money decrees are passed in favour 
of the creditors. The Special Judge then determines the 
properties belonging to the landlord and prepares a list 
of the properties and a list of the debts adjudged to be 
due by the landlord ranking the same in order of prio- 
rity and then sends the decrees to the Collector for execu- 
tion. If the amount due by the debtor is less than the 
instalment value of his proprietary rights in land, the 
Collector is enjoined to direct the landlord to pay with 
land revenue dues such amount to the Provincial Gov- 
ernment in instalments with future interest at a rate 
determined by the Provincial Government. If the 
Collector has proceeded under s. 27 he has to give to 
each, creditor a bond or bonds bearing interest at the 
prescribed rate for the amount due to him payable in 
instalments within a period not exceeding 20 years. The 
form of the bond is as follows ; 

“The Governor of the United Provinces hereby 
promises to pay to .... or order at any Treasury 
in the United Provinces or at the General Treasury 
at Fort William or at Bombay on the .... day 
of .... 19 .... on the application of the holder, 
or earlier at the entire option of the Government 
of the United Provinces, the sum of ... . and in 
the meantime to pay at the said Treasury interest 
on such sura at the rate of three and one quarter 
per cent per annum, such interest to be paid half 
yearly on the 20tli day of February and the 20t.h day 
■ of August in every year, corhmencing from the 
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20tli day of 1,9 . . , , on which date the I9<i7 

whole interest due from the date hereof shall be raw mohan 


paid.” 


Raja 

Bahadur 


On 26th February, 1948 the appellant received Encum- 
bered Estates Bonds of the face value of Rs. 3, 46,300. 

The appellant appropriated bonds of the face value of U- ?• 
Rs.2, 22, 097-9-1 1 towards the principal and costs due, siiah, J- . 
and appropriated the remaining bonds of the value of 
Rs. 1,24,202-6-1 towards “interest accnied due” in the 
debtor’s account. The departmental authorities and 
the Tribunal held that the receipt by the appellant of 
bonds of the face value exceeding the principal amount 
of the debt due constituted receipt of interest. The 
High Court agreed with that view. 


Counsel for the appellant submitted that the accounts 
maintained by the appellant being on ca.sh basis, until 
the appellant realised the value of the bonds no interest 
was received by the appellant. Counsel asserted that 
when a trader maintains account on cash basis receipt 
of money alone may be taken into account in deter- 
mining the taxable income. In the alternative Counsel 
urged that the bond issued by the Government under 
the U. P. Encumbered Estates Act merely amounted to 
promise by an agent of the debtor to pay tire amount 
of the bond in instalments and by receiving the bonds 
incorporating such a promise no money or money’s 
worth is received by the creditor. 


Under s. 4 of the Income Tax Act, 1922, the total 
income of any previous year of a resident assessee in- 
cludes all income, profits and gains from whatever 
sources derived which are received or are deemed to be 
received in the taxable territories in such year by or on 
behalf of such person, or accrue or arise or are deemed 
to accrue or arise to him in the taxable territories during 
such year, or accrue or arise to him without the taxable 
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territories during such year, or having accrued or arisen 
to him without the taxable territories before the begin- 
ning of such year and after the ist day of April, 1933, 
are brought into or received in the taxable territories 
by him during such year. The Act does not contain 
much guidance as to cases in which tax is to be levied 
on income received, and cases in which tax is to be 
levied on income accrued or arisen. S. ]3 however 
requires that income, profits and gains for the pur- 
poses of ss. 10 and 12 shall be computed in accordance 
with the method of accounting regularly employed by 
the assessee. If accounts are maintained according to 
tlie mercantile system, whenever the right to receive 
money in the course of a trading transaction accrues or 
arises, even though income is not realised, income em- 
bedded in the receipt is deemed to arise or accrue. 
Where the accounts are maintained on cash basis receipt 
of money or money’s worth and not the accrual of the 
I'ight to receive is the determining factor. . Therefore, 
if commercial assets are received by a trade maintaining 
accounts on cash basis in satisfaction of an obligation, 
income which is embedded in the value of the assets is 
deemed to be received : the receipt of income is not de- 
ferred till the asset is realized in terms of cash or money. 
It makes no difference yTether the receipt of assets' is in 
pursuance of an agreement or that the trader is com: 
pelled by law to accept the assets from the debtor., Oiice 
title of the trader to an asset received is complete, 
whether by a consensual arrangement or by operation 
of law, he receives the income embedded in the value 
of the asset. In . Californian Copper Syndicate {Limited 
and Reduced) - V. Harris {Surveyor of Taxes)- (.1): Lord 
Trayner in dealing with a case of assessment to 'income- 
tax of a .Company formed for the purpose, inter alia, of 
acqiniing and reselling mining property resold. . the 
tvhole of its assets to a second Company and received 

(1) 5 T. C. 159. 
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payment in fully paid shares of the purchasing Com- 
pany, observed: 

“A profit is realised when the seller gets the price 
he has bargained for. No doubt here the price Missroxitaop 
took the form of fully paid shares in another com- tax, 

pany, but, if there can be no realised profit, except 
when that is paid in cash, the shares were realis- 
able and could have been turned into cash, if the 
Appellants had been pleased to do so. I cannot 
think that income-tax is due or not according to 
the manner in which the person making the profit 
pleases to deal with 'it.” 

Counsel for the appellant contended that the bonds 
were intended to renew the promise to pay the amount 
due by the debtor through his agent, and by the renewal 
of the promise even if the original liability was extin- 
guished and a fresh liability was substituted, no income 
was received by the appellant. 

We are unable to agree tvdth that contention. The 
Government of the State undertook to pay the amount 
of the bonds in satisfaction of thediability of the debtor. 

The liability of the original debtor was extinguished 
ancl a fresh obligation was undertaken by the State Gov- 
ernment in substitution of the original liability. The 
Government had the right to recover the amount due 
under the bonds from the landholder, but on that ac- 
count the Government did not become the agent of the 
landholder for payment of his debts. Even if the Gov- 
ernment was unable to recover the money from the 
landholder, the liability undertaken by the Govern- 
ment under the bond remained unimpaired. The 
bond was a seciu'ity for payment of the debt which com- 
pletely replaced the original liability of the debtor. 

The decision in Cross (H. M. Inspector of Taxes) v. 

London and Provincial Trust Ltd. (1) on which counsel 

(1) 21 T. C. lOS, 
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appellant relied has, in our judgment, no appli- 
Ry UtoHAN- cation to this case. In 1932 the Brazilian Govemmeiit 
BAVlAlitR suspended, payment of interest on Government bonds 
c.oM- ^ period of three years and issued interest-lx-aring 

“m exchange for the interest coupon^ 

u- 1*- The London and Provincial Trust Ltd. which held 
Shah, J. among its investntents Brazilian bonds received funding 
bonds which it sold from time to time. It was held 
that by issuing the funding bonds the Government of 
Brazil did not pay interest and the assessee Bank receiv- 
ed no interest when it received the funding bonds. Sir 
Wilfrid Greene, M. R., observed: 

“It is not open to question that income can be in 
the form of money’s worth. Nor is it open to ques- 
tion that if the holder of a security, the contractual 
income from which is money, receives from the per- 
son liable to pay that money something of money’s 
worth (c.g., goods) instead of the money, such goods 
are income arising from the security * * 

On the otner hand, where there is a mere substitu- 
tion of a promise to pay at a later date for the obli- 
gation to make an interest payment presently due, 
the owner of security cannot be said to have re- 
ceived income from it. In such a case, * * 

the payment has been postponed instead 
of being made on its due date. Nor do I see how 
It can make any difference if upon the true reading 
of the transaction the original obligation is extin- 
guished and the promise to pay at a later date is ac- 
cepted in its place.” 

MacKinnon, L.J., observed at p. 721 : 

It is quite true that income may arise by the 
receipt of money’s worth as well as by the receipt 
of money. And it is equally true that a debtor may 
pay his debt by giving the promise of a third party 
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to pay: * ■ * * But I am satisfied 

that there can never be payment of his debt by a 
debtor by giving his own promise to pay at a future 
date. And I am equally satisfied that, though 
income arises to a creditor from a debtor’s paying 
his debt income does not arise by the debtor’s pro- 
mising that he will pay his debt later on.” 

But the Encumbered Estates bonds were by operation of 
the statute received by the appellant in satisfaction pro 
tanto of the liability of the debtor. They were a fresh 
security. The liability of the original debtor was sub- 
stituted by an obligation undertaken by the State : the 
bonds were convertible in terms of money. Income w'as 
therefore received by the appellant when the bonds 
were received. 
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It is necessary to state that the income-tax authorities 
have brought to tax the difference between the face 
value of the bonds and the principal which remained 
due in the relevant previous year. But what was tax- 
able was only that income which represented the differ- 
ence between the amount due as principal and the 
market value of the bonds (which were payable in 
twenty instalments) at the date of receipt. It is true 
that before the Income-tax Appellate Tribunal this 
question was not expressly pressed. The appellant did 
however contend that no part of the difference between 
the face value of the bonds and the principah amount 
due was taxable and the third question referred by the 
Tribunal was sufficiently comprehensive to justify consi- 
deration of the plea that a part of the difference only 
was taxable. Having regard to the argument presented 
before the Tribunal and the amplitude of the question 
referred, the High Court was in error in refusing to 
consider whether only a part of the difference betireen 
the face value of the bonds and the principal amount 
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to the appellant was taxable. Counsel appearing 
r.uaMohax on behalf of the Department concedes that what was 
BAH.iDUR taxable was only the difference between the principal 
amount due and the market \'alue of the bonds when 
‘tocSSl received in the year of account, and he has agreed that 
t’-P- the necessary adju.stments will be made by the Depart- 

s&ah, j. ment in that behalf. In that view, we do not think it 

necessary to modify the answer recorded by the High 
Court On the third que.stion. • 

It is also neces.saiyf to observe that in the year 1949-50 
the appellant had submitted a return disclosing the 
difference between the amount received by sale of the 
bonds and the principal amount due as income received 
in the previous relevant year. Whether that income 
was brought to tax pursuant to the return cannot be as- 
cei tained from ttie record. Counsel for the Depart- 
ment has stated that it is not the object of the Depart- 

metit to levy tax in respect of the .same income twice. 
He has agreed that if tax has been levied in respect of 
the difference between the principal and the realized 
value of the bonds disclosed in the return for the assess- 
ment year 1949-50, appropriate adjustments will be 
made in that behalf. In view of the statements made at 
the Bar we do not think it neces.sary to give any direc- 
tions in that behalf also. 

The appeal is dismissed. There will be no order as 
to co.sts in this Court. 

Appeal dismissed. 
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SUPREME COURT 
APPELLATE CIYIL 

Before the Hon'ble Mr. Justice Shah and the Hon'ble 
Air. Justice Ramasxvami 

INCOME-TAX OFFICER, AGRA (Appellant) 

V. 

iUDHA KRISHAN (Respondent) 

(ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Income Tax Act, {XI of) 1922, s. 23(5)(a)— Ta.v liability of 

partners of a registered firm — Tax assessed on or dtie from 

one partner — Whether recoverable from another partner. 

The contractual obligations of a firm are no doubt enforce- 
able jointly and severally against the partners but that pidn- 
dple or rule cannot be extended to their tax liability which is 
statutory and must be limited accordingly. 

Where assessment of a registered firm is made and the income 
of each partner is assessed under s. 23(5)(a) of the Income Tax 
Act, the tax assessed on or due from one partner cannot, there 
being no provision in the Act to that effect, be recovered from 
any other partner. The provisions of s. 44 of the Act and the 
cases thereon would be of no avail to assessments under s. 
23(5)(a). 

Civil Appeal No. 1413 of 1966 from the Judgment 
and Order of the .Allahabad High Court in Special 
Appeal No. 205 of 1963 decided on 31st July, 1963. 

B..Sen, {S. K. Aiyar and R. N. Sachthey with him), 
for the Appellant. 

A. K. Sen, ( J.P. Goyal and G. C. Sharma^ with him), 
for the Respondent. 

The following Judgment of the Court was delivered 
by— 

Shah, J.;^ — -A busiae,ss of manufacture and sale of 
tents was commenced in 1940 in the name and style of 
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Messrs. Jawahar Tent Factory, Agra, in partnership. 
There were four partners in the firm — Jawahar Lai, 
Shiam Lai, Radha Raman and Radha Krishan. Jawahar 
Lai represented his Hindu undivided family , and his 
share in the profit and loss was 0-8-0 (eight annas) in a 
rupee. The share of other partners was 0-2-8 (two 
annas eight pies) each. The firm was registered under 
s. 26-A of the Indian Income Tax Act, 1922, and tax w'as 
assessed on the income of the firm in accordance with 
s. 23 (5) (w) of the Act. The partnership was, accord- 
ing to the Income-tax Officer, dissolved on 23rd Octo- 
ber, 1946. 

This appeal relates to the tax liability of Jawahar Lai 
in respect of the income from the firm for the assessment 
years 1944-45, 1945-46, 1946-47 and 1947-48. The tax 
attributable to the share of Jawahar Lai, which it is 
claimed could not be recovered from him, is sought to 
be recovered from his erstwhile partner Radha Krishan. 
The following table sets out the share of the income 
of Jawahar Lai and the tax liability not satisfied by him 
in respect of the four years of assessment ; 


Year cf Share of income Jawahar Lai Tax liabili ty not 
as«;essment from the firm satisfied 



Rs. 


Ks. 

104 ' 5 

17 717 


8 6 23' 56 

1945.46 

o3 86 1 


39 416-23 

1940 47 

3*"), 67 


16 92 59 

1947-48 

19,466 


13 163-87 


79 29 -25 


The manner in which the tax liability is determined 
requires some elucidation. The Hindu undivided 
family of Jawahar Lai had considerable other income. 
In accordance with the provisions of s. 25(3) (a) of the 
Indian Income Tax Act, the share of Jawahar Lai from 
the income of the partnership was added to the other 
income of the family, and the family was assessed to tax 
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on the total income. Foi' the purpose of computing 
“the tax liability not satisfied” as shown in the last ^ income 
column of the statement set out herein before, the 
Income-tax Officer determined the average rate of tax 
on the total income of the Hindu undivided family and krishan 
then applied that rate to the share of Jawahar Lai from sjiaii, j. 
the firm to determine the tax liability attributable to 
that share. Tax collected from Jawahar Lai was credit- 
ed proportionately to the income under the two heads 
towards the tax liability so determined, and the tax 
liability of Jawahar Lai attributable to his share in the 
income was computed. 

The Income-tax Officer served Radha Krishan res- 
pondent in this appeal — on 3rd October, 1962 rvith de- 
mand notices for the tax remaining unpaid by Jawahar 
Lai. Radha Krishan thereupon moved the High Court 
of Judicature at Allahabad for a writ of certiorari quash- 
ing the notices of demand and for an order directing the 
Income-tax Officer to withdraw the notices. Man- 
CHANDA^ J., allowed the petition filed by Radha Krishan 
and the order passed by Mancha.nda, J., was confirmed 
in appeal by a Division Bench of the High Court. With 
special leave, the Income-tax Officer, Agra has appealed 
to this Court. 

S. 23(5) of the Income-tax Act, as it stood at tire mate- 
. rial time, read as follows : 

“(5) Notwithstanding anything contained in the 
foregoing sub-sections, when the assessee is a firm 
and the total income of the firm has been assessed 
under sub-s. (1), sub-s. (3), or sub-s. (4) as the case 
'may be — 

(a) in the case of a registered firm, the sum 
payable by the firm itself shall not be deter- 
mined but the total income of each partner of 
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the firm, including therein his share of its 
income, profits and gains of the previous year, 
shall be assessed and the sum payable by him 
on the basis of such assessment shall be deter- 
mined : 

Provided * * * 

Provided further * * 

Provided also * * * . 


(b) in the case of an unregistered firm, the 
Income-tax Officer may instead of determin- 
ing the sum payable by the firm itself proceed 
in the manner laid down in clause (a) applic- 
able to a registered firm, if in his opinion, the 
aggregate amount of the tax including super- 
tax, if any, payable by the partners under 
such procedure would be greater than the 
aggregate amount which would be payable by 
the firm and the partners individually if the 
firm were assessed as an unregistered firm.” 

I'hc machinery for assessment to tax the income of a 
firm in the relevant years of assessment may be noticed. 
A firm under the Income Tax Act is a unit of assess- 
ment; and the income of the firm is computed as that 
of the unit irrespective of whether the firm is registered 
or unregistered, after the income of the firm is computed 
if the firm is registered under s. 26 -A the share of each 
partner in the income of the firm is determined and is 
added to his other income and the total income ,so com- 
puted is brought to tax. If the firm is unregistered, 
the tax payable by the firm is, except when the Income- 
tax Officer otherwise directs in the interests of revenue, 
determined as in the case of any other entity, and de- 
mand for tax is made on the firm itself. The result is 
that if the firm is registered tax is collected from the 
partners individually and there is no levy of tax against 
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the fimi. If the finn is unregistered, the tax may, 
unless otherwise directed, be levied against the firm, income 

T . , 1 , • 1. oo/K\ • c TaxOffiobr. 

In either case, the machinery set up by s. 23(5) is tor agr.i 

assessment of tax payable on the income of the firm. radha 

The income of the firm is computed, but tax is assessed K rishan 
on that income on the partners or the firm, according shah, j. 
as the income is of a firm registered or unregistered. 

Counse:! for the Income-tax Officer contended that even 
though by s. 23(5)(fl) a provision was made for assess- 
ment to tax of the total income of each member of a 
registered firm by adding to his separate income the 
share of the profits of the finn, it is the firm which is 
assessed to tax, and if the tax attributable to the share 
m the income of the firm of a partner cannot be recover- 
ed from him, it may be recovered from his other partners. 

Counsel for the Income-tax Officer says that this is so 
because the liability of the partners of a firm in respect 
of all its obligations including the liability to pay tax 
is joint' and several. Undoubtedly contractual obliga- 
tions of a firm are enforceable jointly and severally 
against the partners. But the liability to pay income- 
tax is statutory: it does not arise out of any contract, 
and its incidence must be determined by the statute. If 
the statute which imposes liability has not made it en- 
forceable jointly and severally against the partners, no 
such implication can arise merely because contractual 
liabilities of a firm may be jointly and severally enforced 
against the partners. 

GounseJ-sdso relied upon s. 44 of the Income Tax Act, 
svhich, as it stood at the relevant time, read as follows: 

“Where any business, profession or vocation 
carried on by a firm or association of persons has 
been discontinued, or where an association of per- 
sons is dissolved, every person who was at the time 
of such discontinuance or dissolution a partner of 
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such firm or a member of such association shall, in 
respect of the income-profits and gains of the firm 
or association, be jointly and severally liable to 
assessment under Chap. IV and for the amount 
of tax payable and all the provisions of Chap.. IV 
shall, so far as may be, apply to any such assess- 
ment.” 

S. 44 IS enacted with a view to prevent evasion of tax by 
discontinuance of the business of a firm or dis.solution 
of an a.ssociation of persons. On discontinuance of the 
business of a firm or dis.solution of the association of 
per.sons, it is declared that every person who was, at the 
time of such discontinuance or dissolution, a partner 
of such firm or a member of such as.sociation shall, in 
respect of the income, profits and gains of the firm or 
a.ssociation be jointly and severally liable to assessment 
and for the amount of tax payable. 

This Court has in Commissioner of Income-tax, 
Madras v. S. V. Angidi Cliettiar (1) held that the pro- 
visions of s. 44 of the. Income-tax Act apply both to 
registered and unregistered firms. But there is nothing 
in s. 44 of the Act which sujiports the contention that 
for payment of tax assessed against a partner of a reo-is- 
tered firm individually under s. 2-S{o){a) of the Act, 
another partner becomes liable jointly and severally 
with that first partner to pay tax. The entire scheme of 
toxmg the income of a registered firm in the hands of 
mcuKual paitners is inconsistent with any assumption 
that for payment of tax assessed against a part^*, other 
I r tneis aie liable. The tax assessed against a partner 
of a registered firm is asses.sed on his total income inclu- 
sive of the share in the firm’s income, and the rate 
‘d 1 ica e is detei mined by the quantum of the total 
income o t le paitner. S. 44 contemjilatcs ca.se.s of joint 

(1) 44 I.T.R. 739. 


i- 
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and several assessment of income of the business of a . 
firm which is discontinued. When such an assessment income 
is made, each member of the firm may be liable to pay Agra^ 
jointly and severally tax payable by the firm. But when rJdha 
under the scheme of the Act tax is assessed individually 
against each partner, and no tax is made payable by the sh% j. 
firm, the principle of joint and several liability under 
s. 44 has no application. 

Counsel for the Commissioner said that this Court 
had, if not expressly tacitly, accepted the view that the 
liability of the partners of a firm to pay tax attributable 
to the share of each partner in the income of the him 
is joint and several. Counsel relied upon the clause 
“determining the tax payable by registered and unre- 
gistered firms respectively” in the judgment of this Court 
in Commissioner of Income-tax, Bombay v. Amritlal 
Bhogilal & Company (1) at p. 136: 

“It is true that the Income-tax Officer is em- 
powered to follow the two methods specified in 
s. 23(5)(a) and (b) in determining the tax payable 
by registered and unregistered firms respectively 
and making the demand for the tax so found due; 
but this does not affect the computation of taxable 
income”, 

and contended that the tax determined to be payable 
under s. 23(5) is payable by the firm, and hence by all 
the partners jointly and severally. But in Amritlal 
Bhogilal’ s cA'se. (1) the Court was called upon to deter- 
mine whether the Commissioner of Income-tax in exer- 
cise of his revisional power may cancel registration of 
the firm granted under s. 26-A and direct the Income- 
tax Officer to make fresh assessment of the firm as an 
unregistered firm, when an appeal is pending against 
the order of assessment before the Appellate Assistant 

(1) 34 I.T.R. 130. 
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Commissioner. In making the observations relied up- 

‘"'"'•‘*’5' ™in«d the scheme of assess- 
Agra nient of registered firm : it was not stated by the court 
radha ^pressly, nor can it be implied, that for tax attributable 
IMN to the share of a partner in a registered firm, the other 
Shah. J. partners are liable, notwithstanding separate assessment 
under s. 23(5)(a). 

_ Reliance was then placed upon the following observa- 
tions made by this Court in S. V. Angidi Ckettiar’s case 
(l)atp. 744: 

“Under s. 23(5) of the Indian Income Tax Act 
before it was amended in 1956, in the case of a 
registered firm the tax payable by the firm itself 
was not required to be determined but the total 
income of each partner of the firm including there- 
in the share of its income, profits and gains of the 
previous year was required to be assessed and the 
sum payable by him on the basis of such assessment 
was to be determined. But this was merely a 
method of collection of tax due from the firm/’ 

In S. V. Angidi Chettiar’s case (1) it was held that the 
Income-tax Officer has power to make an order under 
penalty on a firm even after dissolution 
of the fim There is nothing in the observations relied 
upon which indicates that under s. 23(5)(a) when the 
income of a registered firm is computed, and the tax 

^ machinery provided there- 

under, _the tax IS imposed upon the firm or is recover- 
ble jomtly and severally from the partners of the firm. 

V A ^P^“’ Poddar 

V. Income-tax Officer, Central Circle 11, Calcutta (2). 

ancf nf Tk ' discontinu- 

ce of Its busmess, does not cease to be liable to pay 

(1) 44 I.T.R. 789. (2^ 5^ j .j, ggg 
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tax on the income earned by it; nor can a procedure 
different from the, one prescribed under Ch.'IV of the Income 
Income Tax Act, 1922, apply for assessment of the in- 
come of such a firm. The firm, after it has discontinu- 
ed its business, whether it is dissolved or not, will be kwshan 
assessed either under s. 25(1) in the year of account in Shah, j. 
which it discontinues its business, or in the year of 
assessment. In both cases the procedure for assessment 
is under s. 23(3) and (4) supplemented by s. 23(5). The 
principle of that judgment also has no application to 
the present case. Reliance was placed upon the ob- 
servation made at p. 828: 

“On the discontinuance of the business of a firm, 
however, by s. 44 a joint and several liability 
of all partners arises to pay tax due by the firm.” 

But that obviously means that a joint and several 
liability arises when the income of a firm which has 
discontinued its business is assessed under s. 44. It does 
not- mean that where the assessment is made under s. 

23(5)(fl) of a registered firm and the income of each 
individual partner is assessed, the partners become 
jointly and severally liable to pay the aggregate amount 
of tax attributable to their various shares, in their indi- 
vidual assessments. 

The cases relied upon by counsel for the Income-tax 
Officer do not support the claim made by the Income-tax 
Officer. 

The appeal fails and is dismissed with costs. 

Appeal dismissed 
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SUPREME COURT 


APPELLATE CIYIL 

Before the Hon’ble Mr. Justice Bachawat, the Hon’ble 
Mr. Justice Shelat and th\s Hon’ble Mr. Justice 
Bhargava 

VISHNU PRATAP SUGAR WORKS (P) Ltd. 
(Appellant) 

V. 

CHIEF INSPECTOR OF STAMPS, U. P. 

(Respondent) 

{ON APPEAL FROM THE HIGH COURT AT 
ALLAHABAD) 

Court Fees Act, {VII of 1870) as amended in its application 
to U. P., Sub-ss. {iv){a), {iv-A) and {iv-B){b) of s. 7 — Suit for 
injunction based on alleged invalidity of Acts imposing cess 
and purchase tax on sugarcane — Court-fee payable on. 

In a suit for injunction restraining the Government from 
realising sugarcane cess and purchase tax on the alleged in- 
validity of the Acts imposing them, it could not be said that 
those Acts were, ‘instruments’ within the meaning and for the 
purposes of court-fee under s. 7(iv-A) of the Court Fees Act. 
It could not be placed under s. (iv)(a) either because it was 
not a suit for declaration with the consequential relief of 
injunction. The suit would come within and be liable to 
payment of court-fee under s. 7(iv-B)(6) of the Act. 

Civil Appeal No. 1668 of 1966 from the Judgment 
and Order dated the 2nd November, 1965 of the Adah- 
abad High Court in Civil Revision No. 1095 of 1965- 
G. N. Dixit, for the Appellant. 

, Bishan Narain (O. P. Rana, with him), for the Res- 
pondent. 

The following Judgment of the Court was delivered 
by — 

Shelat, J. : — The appellant-company filed suit no. 16 
of 1963 against the State of Uttar Pradesh and the Union 


196T 
May 4, 








of India, inter alia, praying for a permanent injunction 
restraining the State of Uttar Pradesh, its servants and visssro 

agents from realising or from proceeding to realise sugar sug^ 

cane cess and purchase tax amounting to Rs.33 lakhs and ^ 

odd charged under the U. P. Sugar Cane (Regulation of ^ 

Supply and Purchase) Act, 1953, the Sugar Cane Cess Act, inspbctor of 
1956 read with the U. P. Sugar Cane Cess (Validation) 

Act, 1961 and the U. P. Sugar Cane Purchase Tax Act, ^*‘®**’ 

IX of 1961. In the said suit, the appellant-company, 
inter alia, alleged that the Acts -for the diverse reasons 
set out therein were invalid and void and therefore the 


Shah, J. 


State was not entitled to levy, collect or recover the said 
cess or the purchase tax and prayed, as aforesaid, that 
the State should be restrained from proceeding to realise 
the said cess or tax. The appellant-company paid court- 
fees on its said plaint under sub-s. (iv-B) (b) of s. 7 on 
the footing that the relief sought in the suit was an 
injunction. The Chief Inspector of Stamps objected 
to the court-fees being paid under cl. (b) of sub-s. (iv-B) 
of s. 7 contending that the court-fees payable were as 
provided under sub-s. (iv)(a) of s. 7 or under sub-s. (iv-A) 
of s. 7, that is to say, on the footing that the suit was 
for a declaratory decree where consequential relief 
praycJd for was an injunction or on the footing that the 
suit involved cancellation of or of adjudging void an 
instrument securing money or other property having 
such Value. The trial Judge rejected the objections 
and held that the court-fees payable were adequate as 
cl. (b) of sub-s. (iv-B) of s. 7 applied. The Chief Ins- 
pector of Stamps thereupon filed a revision application 
before the High Court reiterating the said objections. 
The High Court rejected the contention that s. 7(iv)(a) 
applied but held that sub-s. (iv-A) of s. 7 applied as the 
said Acts were instruments securing money within the 
meaning of that sub-section and that though the relief 
claimed in the suit was injunction, in substance and 
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effect the suit involved adjudgment of the said Acts as 
void. Hence this appeal by special leave. 

Sub-s. (iv-A) of s. 7 reads as follows: 

For cancellation or adjudging void instruments 
and decree— In suits for or involving cancellation 
of or adjudging void or voidable an instru- 

ment securing money or other property having 
such value.” / 8 


The question which falls for determination is whether 
an Act passed by the Central or the State Legislature 
can be said to be an instrument and, if so, an instrument 
^^ring money or other property having such value. 
Ihe Court-fees Act does not define the word ‘instru- 
ment’ That being so we have to turn for the connota- 
tion of the word ‘instrument’ to its ordinary dictionary 

f Dictionary, 

3rd Ed., Vol. H, p. 1472, ‘instrument’ means ‘a writing, 
and generally imports a document of a formal legal kind! 
Semble, the word may include an Act of Parliament 
Settlement) so, in the Trustee Act 1925 

1 881 UA rK rr*’ Conveyancing Act, 

^ inclosure, award, and Act of Parlia- 

ment Thus, ^ ‘instrument’ may include a statute 
enacted by Parliament if the particular statute in its 

Tnw-n’^ instrument. According to 

Jowitt s Dictionary of English Law, p. 984 " ‘instrument’ 

means a formal legal writing, e.g., a record, charter, deed 

f however, observed 

«• h.aw of Property Act, 1925, s. 205(l)(viii) 

ms^ument’ for the purpose of this Act does not in- 
u e a statute unless the statute creates a settlement, 
mstrument is a writing and generally means a writ- 
of a formal nature. But where there is a power to 
deed or instrument or by will, any 
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writing, such as a letter, which refers to the power, or 
which can have effect only by operating on the fund Vishnu 
(such as a cheque or other order for payment), is an 
instrument. A telegram is an instrument within the (^) 

meaning of the Forgery Act, 1912, s. 7, and so is an »• 
envelope with a postmark falsified for the purposes of iNSE^mTo? 
a betting fraud”. According to the same dictionary, the 
word enact’ means to act, perform or effect; to estab- !• 
lish by law; to decree and an ‘enactment’ means an Act 
of Parliament or statute or any part thereof. A statute, 
according to Maxwell on Interpretation of Statutes, 

11th Ed. p. 1 is the will of the legislature, i.e. an edict 
of the legislature. A statute is, however, different from 
a statutory instrument as defined by the Statutory Ins- 
truments Act (9 & 10 Geo. 6, c. 36) 1946 where power 
to make, confirm, or approve orders, rules, regulations 
or other subordinate legislation is conferred on His 
Majesty in Council or on any Minister of the Crown, a 
document by which that power is exercised is a statutory 
instrument. Similarly, where by an Act passed before 
the enactment of the Statutory Instruments Act, 1946, 
power to make statutory rules is conferred on any rule- 
making authority, any document by which that power 
is exercised is a statutory instrument. Thus, whereas 
a statute is an edict of the legislature, a statutory instru- 
ment as distinguished from such an edict is a document 
whereby the rule making power is expressed. In Mohan 
Chowdhury v. The Chief Commissioner Tripura (1), 
the question arose whether the order dated 3rd Novem- 
ber, 1962, passed by the President under Art. 359(1) of 
the Constitution suspending the right of any person to 
move any court for the enforcement of rights conferred 
by Arts. 21 and 22 during the Proclamation of Emer- 
. gency was an instrument within the meaning of s. 8(1) 


(1) (1964) t s.cit. 4tt. 



THE INDIAN LAW REPORTS 


(1) A.I.R. 1944 Bom. 259. 


Vishnu 
Traiap 
Sugar 
Works (P) 
Lm 

V. 

CjEIlHP 

Inspbotor of 

Stamps, D. P. 
Shah, J. 


of the General Glauses Act, 1897. In considering that 
question this Court approved the meaning of the word 
‘instrument’ given by Stroud and observed : 

“The expression is also used to signify a deed 
inter partes or a charter or a record or other writing 
of a formal nature. But in the context of the 
General Clauses Act, it has to be understood as 
including reference to a formal legal writing like 
an Order made under a statute or subordinate 
legislation or any document of a formal character 
made under constitutional or statutory authority. 
We have no doubt in our mind for the expression 
‘instrument’ in s. 8 was meant to include reference 
to the Order made by the President in exercise of 
his constitutional powers.” 

The President’s Order having been made under power 
conferred upon him by Art. 359 that Order would have 
'the same connotation as the Statutory instrument de- 
fined by the Statutory Instruments Act, 1946 and there- 
fore was an instrument within the meaning of s. 8(1) of 
the General Clauses Act. That does not mean that a 
statute like the U. P. Court Fees Act which is an edict of 
the legislature is an instrument. In Emperor v. Ravan- 
gouda Lingangouda Patil (1), the High Court of Bom- 
bay considered whether an order of the Government 
delegating its power to District Magistrates under the 
Defence of India Rules was an instrument within the 
meaning of s. 8(1) of the General Clauses Act. The 
High Court held that an instrument, generally speak- 
ing, means a writing usually importing a document of 
a formal legal kind, but it does not include Acts of 
Parliament unless there is a statutory definition to that 
effect in any Act. There is thus ample authority to 
hold that ordinarily a statute is not an instrument unless 
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as in the case of Conveyancing Act of 1881, the defini- 
tion includes it or as in the case of s. 205(l)(viii) of the 
Law of Property Act, 1925, the statute creates a settle- 
ment and such statute is for that reason treated as an 
instrument. It would not therefore be correct to say 
that the Acts alleged in the plaint to be void are instru- 
ments within the meaning of sub-s. (iv-A) of s. 7. In 
this view, it does not become necessary to decide whether 
the Acts are instruments securing money or other pro- 
perty having such value. Sub-s. (iv-A) of s. 7 would 
not, therefore, apply and the High Court was not right 
in calling upon the appellant-company to pay additional 
court-fees under that sub-section. 

Mr. Bishan Narain, however, argued that even if these 
Acts are not instruments, the plaint if read in substance 
rather than in form is for a declaratory decree with 
injunction as the consequential relief and therefore 
sub-s. (iv)(a) of s. 7 would apply and the court-fees paid 
merely on the footing of the suit being for an injunc- 
tion would not be adequate. As stated earlier, the High 
Court rejected this contention as untenable. Mr. 
Bishan iVaram, contended that he was nonetheless en- 
titled to argue that the High Court was in error and 
that sub-s. (iv)(a) would apply and not cl. (5) of sub-s! 
(iy-B). For this purpose he relied on some observations 
in Ramanbhai Ashabhai Patel v. DabUi Ajitkumar 
Fulsinji (1), where it has been held that as soon as 
special leave is granted this Court has the power to de- 
cide all the points arising from the judgment appealed 
against and even in the absence of an express provision 
like O. XLI, r. 22 of the Code of Civil Procedure it can 
devise appropriate procedure to be adopted at the hear- 
ing. Assuming that Mr. Bishan Narain can urge the 
contention that s. 7(iv)(fl) applies in the present case 
the contention still fails. It is true that for purposes 
of the Court-fees Act, it is the substance and not the 
q.) q966) 1 S. c. R. 71? 
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form which has to be considered while deciding which 
vre^u particular provision of the Act applies. It cannot, how- 
sucaT^ ever, be gainsaid that the actual relief prayed for in the 
plaint was an injunction restraining the State and its 
authorities to realise from the appellant-company the 
Instecwr (>p aforesaid cess and the purchase tax. It is clear from the 

Stamps ' *TJ- '-P. • ^ * 

Shah, j. plaint when read as a whole that though the appellant- 
company alleged that the Acts were void and therefore 
non est for the reasons set out therein, it did not seek 
any declaration that they were void. The plaint pro- 
ceeds on the footing that the said Acts were void and 
that therefore the State of U. P. or its authorities had 
no power to realise the said tax and the said cess. It 
may be that while deciding whether to grant the injunc- 
tion or not, the court might have to consider the ques- 
tion as to the validity or otherwise of the said Acts. But 
that must happen in almost every case where an injunc- 
tion is prayed for. If for the mere reason that the court 
mtght have to go into sucn a question, a prayer tor in- 
junction were to be treated as one for a declaratory dec- 
ree of which the consequential relief is injunction ail 
suits where injunction is prayed for would have to be 
treated as falling under cl. (a) of sub-s. (iv) of s. 7 and 
in that view cl. (h) of sub-s. (iV-B) of s. 7 would be 
superfluous. The contention urged by Mr. Biphan 
Mjiraih, therefore , cannot be accepted. 

For the reason aforesaid, we are of the view that 
nfeither cl. (a) of sub-s. (iv-A) of s. 7 nor sub-s. (iv-A) of 
s. 7 would apply afid the court-fees payable on the plaint 
were under cl. (b) of sub-s. (iv-B) of s. 7. The appeal, 
therefore, has tO be allowed. The order of the 
Court is set aside and the order of the trial fcount is 
restored. The respondent will pay the appellaht-cofia- 
pany the costs of this appeal. 

Appeal allotae% 
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Before Mr, Justice B. Dayal^ Mr. Justice Asthana and 
Mr. Justice M, H. Beg 

SIT A AND OTHERS (PETITIONERS) 

V. 

STATE OF U. P. AND OTHERS (Opposite- 
Partis) 

IJ., P:. Go]isolid9.tion of Holdings Act, 1953, $s. 12 and 21 and 
V. P, ConsoUdation of Holdings Rules, r. %4r— Proceedings 
tmder s. 12 of the Act — -Nature of — Cannot be regarded as 
svmv^ary or mutation proceedings. 

There is no warrant for the proposition that the legislature 
considered the proceedings under s. 21 of the Act as deter- 
minative of the question of title or of questions involving 
rights to Sirdari, Adhivasi and Asami rights, hence it provided 
for an appeal, while proceedings under s. 12 of the Act were 
regarded merely as summary proceedings in the nature of mere 
mutation proceedings under the Land Revenue Act inasoauch 
r,. 34 from the very inception of the Act provided for an 
appeal from the order of the Consolidation OflBicer. 

U. P. Cqnsohdation of Holdings Act, 1953, ss. 23, 20 and 
12 ^ — ^Objections mhich could be filed under s. 12 cannot he filed 
'mder s. 2(K 

Any argument based on the effect of s. 23, does not establish 
that s. 20 permits filing of objections of similar nature which 
cojuld be filed under s. 12 of th^ Act. 

U- F- Consolidation of Holdings Act, 1953, ss. 23(2) and 
38(2) — Confirmation of statement of proposals under s. 23(2) — 
Correction of clerioal error can be done at any time under 
s. 38(2) bj^fore <i§notifycation. 

In any case it is always open under sub s. (2) of s. 38 of the 
Act to the Consolidation Officer or Settlement Officer (Consoli- 
dation) to correct a clerical error apparent on the face of the 
record in any document prepared under any provision of the 
Act. Tl^ fan be done even though the statement of proposals 
achieves confirmation under s. 23(2) of the Act. The power 
under sub-s. (2) of s. 38 can be exercised at any time before 
|he nofifi<^ation under s. 52 is i&siued. 

Per Majority, (Beq, J. dissenting). 
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Gangd Singh v. Deputy Director of Consolidation, U. P. (1) 
overruled. 

Civil Miscellaneous Writ No. 3279 of 1961. 

Sripat Narain Singh, for the Petitioners. 

S. C., for the Respondents. 

The judgment of the court was delivered by — 

Asthana^ J. : — This case has been referred to a 
Full Bench for resolving the apparent conflict between 
the two Division Bench decisions of this court, namely, 
Ganga Singh v. Deputy Director of Consolidation, U. 
P., Lucknow (1) and Roop Narain v. State (2). There 
is yet another Division Bench decision in the case of 
Ram Bharosey Lai v. Deputy Director of Consolida- 
tion, U. P. (3) which also requires to be reconciled with 
the aforementioned decision. 

The petition under Art. 226 of the Constitution 
which has given rise to the above reference was filed 
by Sita, Naumi and Kumar as petitioners against the 
State of Uttar Pradesh, the Deputy Director of Consoli- 
dation, the Settlement Officer (Consolidation), the Con- 
solidation Officer and one Suiajbhan Rai. The vali- 
dity of the orders passed by the abovementioned Con- 
solidation authorities in the proceedings arising out of 
an objection filed by the petitioners under s. 20 of the 
U. P. Consolidation of Holdings Act as unamended 
before 1958 (hereinafter called the Act) were question- 
ed in the petition and a writ in the nature of certiorari 
was sought for quashing of the orders of the said Con- 
solidation authorities and for other necessary directions. 
By the impugned orders the claim of the petitioners to 
be recorded as Sirdar of two plots nos. 1011 and 1119 
stood rejected and the name of Surajbhan Rai was re- 
corded as Bhumidhar of the said plots. The Consoli- 
dation proceedings commenced in the village in which 


a) 1966 R. D. la. 

(8) ueii R. D. 4U. 


(3) 1963 A.L.J. 888. 
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the plots in dispute were situate in the year 1955. In 
the statement of tenure-holders published under s. 11 
of the Act in C. H. Form No. 20, the name of the peti> 
tioners was shown as Sirdar of plot no. 1191 but theii 
name did not appear and Surajbhan Rai’s name appear- 
ed as against plot no. 101 1. The petitioner thereup- 
on filed an objection under s. 12 of the Act claiming 
to be Sirdars of plot no. 1011 and prayed for recording 
of their names after expunging the name of Surajbhan 
Rai who was shown as the Bhumidhar of that plot. In 
his turn Surajbhan Rai filed an objection under s. 12 
of the Act in respect of plot no. 1119 and prayed that 
his name be entered as Bhumidhar against that plot 
after expunging the names of the petitioners. The 
Consolidation Officer consolidated the two objections 
and heard them together. By his order, dated 13th 
February, 1960, the Consolidation Officer rejected the 
objection of the petitioners and allowed the objection 
of Surajbhan Rai with the result that the entries were 
directed to be corrected by entering the name of Suraj- 
bhan Rai as Bhumidhar of both the disputed plots. 
The petitioners thereupon filed two appeals both of 
which were dismissed by one judgment by the Settle- 
ment Officer on November 29, 1960. The petitioner 
then went up in revision under s. 48 of the Act against 
the order of dismissal of the appeals. While this revi- 
sion was pending before the Deputy Director the state- 
ment of proposals under s. 19 of the Act was published 
and GH Form 24 was distributed showing the name of 
Surjbhan Rai as the Bhumidhar of the two disputed 
plots. The petitioners thereupon filed an objection 
under s. 20 of the Act claiming to be the Sirdar of the 
said plots and prayed for the correction of the entries 
in CH Form 24 by entering their names as Sirdars after 
expunging the wrong entry in favour of Surajbhan 
Rai. The Consolidation Officer by his order dated 
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JfT 24th February, 1961, rejected the objection of the peti- 
tioner filed under s. 20 of the Act. The Consolidation 

wmm proper to record any findings 

■ Es^sh pnss any order on merits as he took the view that 
petitioners had already lost their case in the proceed- 
ings arising out of objections filed under s. 12 of the 
Act. An appeal by the petitioners from this order of 
the Consolidation Officer was dismissed by the Settle- 
m^t Officer by his order, dated 18th March, 1961 om 
the view that the same dispute between the parties 
stood decided in the proceedings under s. 12 of the 
Act. The petitioners then went up in revision against 
the appellate order, dated 18th March, 1961. The 
Deputy Director decided this revision along with the ear- 
lier revision arising out of proceedings under s. 12 of 
the Act which was pending and dismissed both the 
revisions by his order, dated 8th August, 1961 holding 
that there did not appear to be any substantial irregu- 
larity or illegality in the orders passed by the subordi- 
nate authorities. 

When the petition was heard by one of us sitting 
singly, it was urged on behalf of the petitioners that 
the proceedings arising out of objections filed under 
s. 12 of the Act not having become final as the revision 
was pending before the Deputy Director when the state- 
ment of proposals were published under s. 19 of the Act 
and CH Form 24 distributed, the petitioners were with- 
in their right to file objections under s. 20 of the Act 
for correction of the entries in respect of the two dis- 
puted plots and the Consolidation authorities in reject- 
ing the objection of the petitioner on the ground that 
It was incompetent manifestly erred in exercise of their 
jurisdiction. Reliance was placed by the learned coun- 
sel for the petitioners on the ease of Ganga Singh v. 
Diefml^ Director of Comoliiation (1) in which it was 

(1) 1966 % D. 
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held that there was no provision in the U. P. Consoli- 
dation of Holdings Act barring the filing of objection 
under s. 20 simply on the ground that an objection had 
already been hied under s. 12 and heard. It was sub- 
nritted since the decision given by the Consolidation 
Officer under s. 12 had not attained finality because of 
the pendency of the revision, the objection under s 
20 of the Act would be competently decided by the ap- 
propriate authorities. On behalf of the contesting op- 
pOsite-party, Surajbhan Rai, reliance was placed on the 
case of Rdop Nafain v. State (1) in which it was heM 
that objections which could be raised at the stage 
of s. 12 before the Consolidation Officer were not con- 
templated to be raised under s. 20 of the Act. 

Sti STipat Narain Singh, learned counsel for the peti- 
tioners, contended that under s. 20 of the Act any per- 
son affected by the proposals is entitled to file an objec- 
tion in writing and since under s. 19(1) (a) the parti- 
culars specified in cl. 0) oi sub-s. (1) of s. 11 in respect 
of each tenure-iholder are required to be shown and 
since the proposal published did not contain the cor- 
rect particulars about the two plots in dispute and 
wrongly showed the name of Surajbhan Rai as the 
Bhumidhar and not the name of the petitioners as Sir- 
dar which would have been correct, the petitioners were 
directly affected by the said proposals so published and 
their objection ought to have been considered by the 
consolidation authorities. It was submitted if the same 
mistake in respect of the particulars of the tenure-hold- 
er which ocrarred in the statement published under s. 
1 1 continue in the statement of proposals published 
under s. 19, it becomes the duty of the consolidation 
authorities to correct the mistake on objections being 
filed when no final decision had been taken by the con- 

(1) 1962 A.L.J. 888, 
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solidation authorities in respect of the objections of 
the same nature filed under s. 12 of the Act, Learned 
counsel relied upon sub-s. (2) of s. 22 of the Act and 
pointed out that upon the publication of the statement 
of proposals, all proceedings pending before the Conso- 
lidation authorities whether in the first instance, in 
appeal, in reference or revision in which question of 
Bhumidhari, Sirdari, Adhivasi or Asami right is involv- 
ed in relation to the land which is included in the state- 
ment of proposal, shall be stayed and submitted that 
that clearly indicated that the previous proceedings 
under s. 12 of the Act involving questions of Bhumi- 
dhari or Sirdari rights would no longer be adjudicated 
as similar questions could competently be raised in ob- 
jections under s. 20 of the Act for adjudication. This 
argument of the learned counsel implies that the word 
‘court’ in sub-s. (2) of s. 22 includes Consolidation Offi- 
cer, Settlement Officer (Consolidation), and Deputy 
Director or Director of Consolidation. In the case of 
Ram Bharosey Lai v. Deputy Director of Consolida- 
tion (1) a Division Bench has held that the word ‘court’ 
in sub-s. (2) of s- 22 did not include the aforementioned 
authorities. Learned counsel tried to persuade us that 
Ram Bharosey Lai’s case (1) has been wrongly decided 
and needed, reconsideration. All the arguments which 
were considered by the Bench in the case of Ram 
Bharosey Lai (1), were reiterated before us. The learned 
counsel did not . advance any new argument. Having 
eiven careful consideration to the submissions made 
before us we think no such compelling circumstance 
has been pointed out which will throw any doubt on 
the correctness of the decision in Rnrn Bharosey Lai's 
case (IV We do not agree, therefore, with the learned 
counsel for the petitioner that the provisions of the Act 
contemplated an end to the proceedings under s. l 2 b} 

a> 1964 E. D. fll. 
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the Act whether before the Consolidation Officer pend- i967 

ing in appeal or revision in which the question of siiT 

Bhumidhari, Sirdari right are involved in respect of 

land under consolidation and the intendment of the Act of Uttar 

was that tlie sarne objection could again be raised under 

s. 20 of the Act. < . Astima, J. 

There is yet another difficulty in accepting this line 
of argument. If what Sri S. N. Singh argues were to 
be accepted then an intention to the Legislature must 
be attributed that the same kind of proceedings before 
the same class of officers will have to be undergone once 
over again. The same evidence will again have to be 
assessed and the same issues will have again to be deter- 
mined by the original authority, or by the appellate 
authority, or by the revisional authority as the case may 
be. Unless the language of the statute is expressly 
clear and definite it is difficult to accept that the law 
contemplated a repetition of the same proceedings. It 
was tried to be suggested on behalf of the petitioners 
that there will be no practical difficulty inasmuch as it 
will always be open to the authorities to apply the doc- 
trine of res judicata and decide the objection in 
terms of the previous decision. This argument is falla- 
cious. Firstly, the doctrine of res judicata pertains to 
the jurisdiction of a court and what has been decided 
between the parties in an earlier litigation is barred 
from being raised in a subsequent litigation. That is 
to say, a court cannot allow a question to be raised 
which has already been adjudicated upon between the 
parties in an earlier case. In other words, law makes 
it incompetent for any court to entertain such a ques- 
tion. If the subsequent objection filed under s. 20 of 
the Act raises the same questions which had already 
been adjudicated upon in the earlier proceedings under 
s. 12 of the Act then the doctrine of res judicata itself 
would render any objection filed under s. 20 of the Act 
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raising similar questions as incompetent. Secondly, if 
the proceedings in the first stage are still pending and 
have not been finally decided then the question of res 
judicata will not arise. In this connection the learned 
counsel referred to sub-s. (7) of s. 12 of the Act and 
submitted that only a question of tide in respect of any 
plot which might and ought to have been raised but 
had not been raised shall not be allowed to be raised 
in any objection filed under sub-s. (2) of s. 20 of the Act, 
therefore, questions involving Sirdari rights whether 
raised or not raised under s. 12 and question involving 
Bhumidhari rights which had been raised under s. 12 
can always be raised under s. 20. What the learned 
counsel submitted was that even the doctrine of res 
judicata has a very limited application under the scheme 
of the Consolidation of Holdings Act and sub-s. (7) 
of s. 12 confines its applicability to a question of 
Bhumidhari which might and ought to have been 
raised under s. 12 of the Act but was not raised. We 
do not think that this argument in any way, even if 
tenable, improves the case of the petitioners. We 
think the learned judges who decided the case of Roop 
Narain v. State of U. P. (1) rightly observed that sub- 
s. (7) of s. 12 only re-stated the rule of constructive res 
judicata as contained in the Civil Procedure Code. 
We do not think the learned counsel for the petition- 
ers can build any argument on its basis to establish 
that under the scheme of the Act same questions can 
be raised by a tenure-holder under s. 20 of the Act in 
respect of land which can be raised under s. 12 of the 
Act in respect of the same land. 

It was then contended that s. 12 is placed in Chap. 
2 of the Act which deals with the Revision and Correc- 
tion of Maps and Records, therefore, s. 12 related to 



(1) 1962 A.L.J. 888. 
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the correction of the records only and under the scheme 
of the Act the real questions of title or questions relat- sm ’ 
ing to Sirdari, Adhivasi and Assami rights were left to st^ 
be determined under s. 21 of the Act. A reference 
was made to sub-s. (1) of s. 22 and it was pointed out 
that a question of title in or over land is to be deter- 
mined by raising objection under s. 20 of the Act and 
the consolidation authorities are bound to entertain 
such objections and under a duty to determine the 
same. We think the questions of title as emphasised 
in sub-s. (1) of s. 22 can arise on account of some thing 
done in laying down the principles of consolidation and 
in framing the proposals under Chap. 3 of the Act. It 
does not envisage a question of title which could be 
competently raised under s. 12 of the Act. We do not 
agree that merely because s. 12 has been placed in Chap. 

2 whose heading is “The Revision and Correction of 
Maps and Records” that any decision arrived in those 
proceedings is to be regarded as of a summary nature 
and the same question was permitted to be determined 
in a more elaborate manner under s. 21 of the Act. 

If that were the intention of the Legislature then 
under s. 12 of the Act provision for arbitration through 
a civil court would not have been made. It was sub- 
mitted that there is no provision in the Act for appeals 
from a decision of the Consolidation Officer in the pro- 
ceedings under s. 12 of the Act, but there is a provision 
for appeal from a decision in proceedings under s. 21 
of the Act v/hich shows that the Legislature consider- 
ed the later proceedings as determinative of the ques- 
tion of title or of questions involving rights to Sirdari, 

Adhivasi and Asami rights, hence it provided for an 
appeal, while a proceeding under s. 12 of the Act were 
regarded merely as summary proceedings in the nature 
of mere mutation proceedings under the Land Revenue 
Act We think there is no warrant for such a propo- 
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sition. R. 81 of the rules framed under s. 54 of the 
Act from the very inception of the Act provided for 
an appeal from the order of the Consolidation Officer 
in the proceedings under s. 12 of the Act. The rules 
Asth^J. are as much part of the Act as any other provi- 

sion enacted by the I.egislature itself. R. SlfB! has 
been held to be valid bv this Court. Thus, this argu- 
ment has no tenability. 

It was next emphasised by Sri S. N. SingU that there 
is nothing in ss. 20 and 21 of the Act and for the matter 
of that in any other provision of the Act or the rules 
which bar an objection of the same nature which 
could be raised under s. 12 of the Act and submitted 
. ' that the case of Ganga Singh (1) was correctly decided. 

; I A reference was made to a decision of a learned Single 

Judge in the case of Sheoraj Singh v. Deputy Direc- 
' tor of Consolidation (2) in which a view has been ex- 

I pressed to the effect that where a person after having 

I . filed an objection under s. 12 of the Act neglects to 

I file an objection at the stage of s. 20 or the allotment 

] of chaks he will lose all advantage that might secure 

to him by any proceeding or continuation of any pro- 
’ • ceeding under ss. 9 to 12 of the Act, it would be seen 

j that the decision in Sheoraf Singh’s case (2) was based 

j on the Division Bench ruling in Ganga Singh’s case 

] ! (1). The learned Single Judge in Sheoraj Singh’s 

case (2) did not notice the Division Bench ruling in 
the case of Roop Narain v. State (3). Another case 
which was referred by Sri S. N. Singh is a decision by 
the same learned Judge who decided the case of Sheoraj 
Singh (1). That case is Bansidhar v. Deputy Director 
of Consolidation (4). In Bansidhar’ s case (4) the learn- 
ed Judge expressed the opinion that there being no 
provision in the Act that orders passed in objection 

(1V196S R. D. 12.. (2) 1967 R. D. 1. 

(3) 1962 A.L.J. 888, (4) 1967 R. P. g; 
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under s. 9 of the Act (equivalent to s. 12 of the old 
Act), if the objections are decided after the stage of 
objections under s. 20 of the Act, shall be given effect 
to, it, therefore, followed that if any objection under 
s. 9 of the Consolidation of Holdings Act was pend- 
ing either before the Assistant Consolidation Officer Asthana, j 
or before any superior officer that will not affect the 
petitioner’s liability to file an objection under s. 20 of 
the Act, Ganga Singh's case (1) was again relied upon 
in Banshidhar' s case (2). On the basis of the ratio 
decidendi oi these cases it was submitted that once 
the provisional consolidation scheme is confirmed under 
s. 23(2) of the Act, the proceedings under s. 12 of the 
Act still pending would become infructuous. We fail 
to appreciate how the reasoning that once the provision- 
al consolidation scheme is confirmed under s. 23 of the 
Act the proceeding under s. 12 pending on that date will 
be rendered infructuous helps the petitioner in estab- 
lishing that the same objections which could be rais- 
ed under s. 12 of the Act can be raised under s. 20 of 
the Act. A proceeding pending before the Consoli- 
dation Officer under s. 21 of the Act or a decision 
given by a Consolidation Officer in that proceeding 
pending in appeal or revision on the date when the 
provisional consolidation scheme is confirmed under 
s. 23(2) of the Act would equally be affected and would 
be renederd infructuous. It was urged that the pro- 
visional consolidation scheme cannot be confirmed 
under s. 23(21 of the Act unless all the objections filed 
under s. 20 of the Act have attained finality and sub-s. 

(11 of s. 23 was referred in this connection which pro- 
vides that the Settlement Officer CConsolidationl shall 
confirm the statement of proposals if no objections ■vv’’ere 
filed within the time specified in s. 20 or where such 


( 1 ) 1966 R, D. 12. 


(2) 1967 R. p, 6p 
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1967 objections are filed, after such modification or altera- 
"aiT tions, as may be necessary, in view of the orders passed 
State under s. 21. The only exception which has been made 
by sub s. (2) of s. 23 is in regard to. the reference made 

to the Civil Judge and which had not been disposed of 

Asthana, j. s. 21 of the Act invisages 

proceedings up to the stage of an appeal and does not 
cover revisions filed under s- 48 of the Act. Thus, in 
any view of the matter if a revision were pending in a 
proceedings arising out- of objections under s. 20 of the 
Act that may not stand in the way of the Settlement 
Officer (Consolidation) confirming the statement of pro- 
posals under s. 23(1) of the Act. [See Raghunandan v. 
Regional Deputy Director of Consolidation (1). It is, 
therefore, not correct to say that unless all decisions on 
objections filed under s. 20 of the Act attain finality the 
statement of proposals cannot be confirmed as in the 
exercise of revisional jurisdiction under s. 48 of the Act 
the appellate decision can be varied, modified or set 
aside. Any argument based on the effect of s. 23, there- 
fore, does not necessarily establish that s. 20 permits 
filing of objections of similar nature which could be 
filed under s. 12 of the Act. 



Sri S. N. Singh then emphasised that to avoid the 
inconvenience which would otherwise be caused by 
long delay if the Consolidation Authorities were to wait 
till the time when all the decisions on objections under 
s. 12 of the Act attain finality, before they enter upon 
further stages of consolidation, the legislature by enact- 
ing s. 20 and permitting objections against the propo- 
sals by affected persons clearly intended that similar ob- 
jections could be filed again which were filed under s. 
12 of the Act when the decisions thereon did not attain 
finality, the proceedings still remaining pending either 

(1) 1966 A.L.J. 997. 
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in appeal or revision. In our judgment there is no 
substance in this submission o£ the learned counsel. 
How the delay would be avoided by permitting objec- 
tions of the same nature repeatedly at different stages 
of consolidation is not easy to understand. In fact 
repeated objections of similar nature at different stages 
would result in further prolonging the proceedings and 
will cause more delay. Consolidation is a complicated 
and protracted operation. The Legislature could not 
have intended that a tenure-holder should have an un- 
limited right to have his same rights or interests exa- 
mined and re-examined at different stages. It is not 
possible to attribute an intention to the Legislature 
that it expected a tenure-holder to incur expenses re- 
peatedly for vindication of the same right before the 
same authorities on the same evidence in support of 
his claim over and over again. Such a procedure would 
not only be onerous and burdensome to the tenure- 
holder but would result in waste of public time and 
unnecessarily occupying the time of the officers respon- 
sible for consolidation. 

On an examination of the material provisions of the 
Act it would be found that the process of consolidation 
of holdings has been divided into various stages. The 
tenures could not be consolidated unless it were deter- 
mined who were the tenure-holders of particular tenures. 
The first stage envisaged under scheme of the Act is a re- 
vision and correction of the village records. This is ac- 
complished either by wholesale revision of maps or re- 
cords of the village or by directing the Assistant Conso- 
lidation Officer to proceed with the correction of maps 
or records who after Partal corrects the entries in the an- 
nual register. At this stage any person aggrieved may ap- 
peal to the Consolidation Officer whose decision will be 
final except as otherwise provided by or under the Act. 
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till then. It will be seen that s. 21 of the Act invisages 
proceedings up to the stage of an appeal and does not 
cover revisions filed under s. 48 of the Act. Thus, in 
any view of the matter if a revision were pending in a 
proceedings arising out- of objections under s. 20 of the 
Act that may not stand in the way of the Settlement 
OflBcer (Consolidation) confirming the statement of pro- 
posals under s. 23(1) of the Act. [See Raghunandan v. 

Regional Deputy Director of Consolidation (1). It is, 
therefore, not correct to say that unless all decisions on 
objections filed under s. 20 of the Act attain finality the 
statement of proposals cannot be confirmed as in the 
exercise of revisional Jurisdiction under s. 48 of the Act 
the appellate decision can be varied, modified or set 
aside. Any argument based on the effect of s. 23, there- 
fore, does not necessarily establish that s. 20 permits 
filing of objections of similar nature which could be 
filed under s. 12 of the Act. ^ • 
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in appeal or revision. In our judgment there is no 
substance in this submission of the learned counsel. 
How the delay would be avoided by permitting objec- 
tions of the sarne nature repeatedly at different stages 
of consolidation is not easy to understand. In fact 
repeated objections of similar nature at different stages 
would result in further prolonging the proceedings and 
will cause more delay. Consolidation is a complicated 
and protracted operation. The Legislature could not 
have intended that a tenure-holder should have an un- 
limited right to have his same rights or interests exa- 
mined and re-examined at different stages. It is not 
possible to attribute an intention to the Legislature 
that it expected a tenure-holder to incur expenses re- 
peatedly for vindication of the same right before the 
same authorities on the same evidence in support of 
his claim over and over again. Such a procedure would 
not only be onerous and burdensome to the tenure- 
holder but would result in waste of public time and 
unnecessarily occupying the time of the officers respon- 
sible for consolidation. 
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On an examination of the material provisions of the 
Act it would be found that the process of consolidation 
of holdings has been divided into various stages. The 
tenures could not be consolidated unless it were deter- 
mined who were the tenure-holders of particular tenures. 
The first stage envisaged under scheme of the Act is a re- 
vision and correction of the village records. This is ac- 
complished either by wholesale revision of maps or re- 
cords of the village or by directing the Assistant Conso- 
lidation Officer to proceed with the correction of maps 
or records who after Partal corrects the entries in the an- 
nual register. At this stage any person aggrieved may ap- 
peal to the Consolidation Officer whose decision will be 
final except as otherwise provided by or under the Act. 
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15)67 entries have been so correeted then they are 

duly recorded. The next stage is the publication of 
V. statement of plots and tenure-holders on the basis of the 
ofU^^ records. Any person interested in disputing the cor- 
rectness or nature of an entry in the statement of tenure- 
Asthana, j. holders Or pointing out any omission therefrom is en- 
titled to file an objection. When objections have been 
disposed of and the statement of tenure-holders 
is corrected then the next stage of preparation of state- 
ment of principles is reached. The statement of prin- 
ciples IS then prepared on the basis of the statement of 
plots and tenure-holders. Any person aggrieved by 
any mistake in the statement of principles has a right 
to have it corrected by filing objections. After the 
corrections, if any, have been made then a further 
stage is reached of re-adjustment of plots accordino- to 
t e principles. A statement of proposals is then drawn 
up which would be based on all what had preceded. 
Any person affected by any thing in the statement of 
proposa IS, that is by re-allocation of plots according to 
t e principles, may file objjections. After the objec- 
tions have been disposed of and the statement of pro 
posals^corrected and modified then they are confirm- 
ed and made final. The next stage is the transfer of 
possession of the allotted chaks in accordance with the 
confirmed statement of proposals. The last stage is the ' 
preparation of the village records and maps in accord- 
ance with the confirmed proposals. The Consolida- 
tion proceedings finally close by issue of a notification 
just as they commence by issue of a notification. It 
would be seen that it is a well-knit scheme and the 
operations, at each subsequent stage depend upon the 
result ofi the operation carried on at the preceding 
Stage, which must become final before the next stage ' 

h At-? "P- 7^" A? 
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each stage the tenure-holder or any person affected was 1967 
permitted to rake up controversies which could be 
settled or had been settled at the earlier stage. That 
IS why it would be found that there are provisions in ofUttmi 
the Act laying down that what is done at various stages 
becomes final, except as otherwise provided by or under J- 

the Act. 


When the scheme under s. 12 of the Act is examin- 
ed in the light of the overall scheme of Consolidation 
operations as envisaged by the Act, it is not possible 
to contemplate that a dispute relating to the correct- 
ness Or nature of an entry in the village records or 
supplying of any omission therein survives iat the sub- 
sequent stages of the consolidation operation and can 
be raked up again. S. 12 is a self-contained and com- 
plete provision for determining a dispute relating to 
the correctness or nature of an entry or of any omis- 
sion therefrom. The entries in the village records 
serve^ as the very foundation of consolidation. S. 12 
contains a machinery for correcting the records after 
giving opportunity to the persons interested and hear- 
ing them in support of their claims so that when the 
next stage in consolidation operations commences the 
entries in the village records are no longer open to 
challenge and the statement of principles and the state- 
ment of proposals can be based thereon. It is to be 
noted that in the statement of proposals as required 
by s. 19 of the Act the particulars specified in d. (b) 
of sub-s. (1) of s. 11 in respect of each tenure-holder 
have to be shown. It is presumed that it is the correct 
particulars in respect of each tenure-holder which 
would be entered in the statement. A person who 
claims to be tenure-holder but whose name is not 
shown in the statement of tenure-holders as published 
under s. 11 of the Act must get the statement corrected 

101-Xd 
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■1967 and the only provision under the Act for the purpose 

is s. 12. If he files an objection under s. 12 and suc- 

- ceeds then the statement of tenure-holders would be 

ofW-Mr ^corrected accordingly. If he does not file any objec- 

. fion then the statement of tenure-holders will not re- 


AstMim,''}. 


quire any correction. When the stage comes for pre: 
paration of the statement of proposals then the parti- 
.culars in respect of each tenure-holders to be shown in 
the statement of proposals would be based on the en- 
.tries in the village records as they emerge after correct- 
-tions have been made in proceedings under s. 12 of the 
-A.ct. There is no provision in the Act or the rules 
which prevents the correction of the statement of tenure- 
holders in accordance with the appellate or the revi- 
.sional order. Sub-s. (3) of s. 12 in clear terms lays 
down that the decision of the Consolidation Ofi&cer 
shall, except as otherwise provided by or under this 
Act, be final. That is to say, if the Consolidation 
Officer’s decision is not appealed against it becomes 
•final. If, however, an appeal is taken from it, then 
■it would be the appellate decision which would be final. 
So also if a revision is filed against the appellate deci- 
sion then it is the decision in revision which would be 
■final. In other words, the decision of the Consolida- 
tion Officer would be super-imposed by the decision in 
the appeal or revision as the case may be and it is the 
entry in accordance with that decision which would 
serve as the basis of particulars in respect Of each tenure- 
holder contemplated under s. 19(l)(u) of the Act. 

.We have already pointed out above that the deci- 
sion in Ram Bharosey Lai’s case.(l) lays down the 
correct law and mere publication of the statement of 
tenure-holders under s. 19 pending an appeal pr a re- 
Ausion in proceedings under s. 12 of the Act would 

■ (1) 1984 R. D. 411. 
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not operate as stay of the hearing of such appeal or 
revision. Therefore, the appellate authority or the 
revisional authority, as the case may be, is bound to 
proceed with the hearing and arrive at a decision. On 
a correct appreciation of the scheme under the Act it 
appears that it was never contemplated that the stage 
for framing of statement of principles or for framing 
of statement of proposals will be reached before the 
statement of tenure-holders that is the village records 
have finally been corrected but if in practice the Con- 
solidation authorities do not await the final decision in 
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such appeals or revisions and proceed with the subse- 
quent stages, then it only means that the officers are pro- 
ceeding provisionally and would regularise the work of 
the subsequent stage finally after the decisions in the 
pending appeals or revisions in the earlier stage have 
become known and necessary corrections made. In 
other words the proceedings in subsequent stage re- 
main subject to correction according to final decisions 
in the earlier stages. But that cannot be a circumstance 
to be taken into consideration to give a forced inter- 
pretation to the provisions of s. 20 of the Act and so 
read it that it permits any person to file objections dis- 
puting the correctness or nature of an entry or point- 
ing out any omission in the statement prepared in res- 
pect of a tenure-holder for such particulars 'are. based 
on an entry which already under the law would be 
deemed to be correct. In any case, it is always open 
under sub-s. (2) of s. 38 of the Act to the Consolidation 
Officer or Settlement Officer (Consolidation) to correct 
a clerical error apparent on the face of the record in any 
document prepared under any provision of the Act. 
We have no doubt that if the statement of proposals is 
prepared on the basis of the particulars contained in the 
’Statemerit of tenure-holder or village records which 
particulars are still to be corrected in accordance with 
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the appellate or revisional order then once the appellate 
order is passed and it becomes final or a revisional order 
IS passed which is at variance with the particulars in res- 
pect of a tenure-holder either entered in the statement 
of tenure-holders or entered in the statement of propo- 
sals, would clearly be a clerical error or an error appa- 
rent on the face of the record in documents prepared 
under the provisions of the Act and both of them can 
be corrected and brought in accordance with the final 
decision in the appeal or revision. The further pro- 
ceedings in consolidation then would be in accordance 
with the correct statements. This can be done even 
though the statement of proposals achieves confirmation 
under s. 23(2) of the Act. The power under sub-s. 
(2) of s. 38 can be exercised at any time before the noti- 
fication under s. 52 is issued. 

The decision, therefore, in Ganga Singh’s case (1) 
proceeded on a wrong assumption and is hereby over- 
raled. We respectfully agree with the ratio of the 
decision in the case of Roop Narain v. State (2) and 
hold that it has been correctly decided. 

^ As fair as this petition is concerned, the Deputy 
Director has dismissed the revision arising out of the 
proceedings under s. 12 of the Act. Thus, there was 
no mistake in the statement of proposals published 
Under s. 19 of the Act. 

^ This, petition fails and is dismissed with costs. 

brother Asthana, T. 

M. H. Beg, J.:— This reference to a Full Bench 
arises out of a petition under Art. 226 of the Constitu- 
tion seeking writs of certiorari to quash the orders of 
Deputy Director of Consolidation, the Settlement 

Officer (Consolidation), and die Consolidation Officer, 
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Azamgarh, rejecting the petitioners’ objection under 
s. 20 of the U. P. Consolidation of Holdings Act, 1954 
(hereinafter referred to as the Act), as it stood before 


1967 


SiTA 
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^ State 

Its amendment in 1958. The petitioners’ objection 
before the Consolidation authorities was that their 
names were wrongly omitted from the statement of pro- 
posals published under s. 19 of the Act. These state- 
ments in C. H. Form 23, prescribed by r. 46, must con- 
tain a number of particulars laid down in s. 19 of the 
Act. Among the details to be entered in C. H. Form 
23, are the name and parentage of each tenure-holder 
and the class of tenure of each plot in the village which 
is undergoing consolidation proceedings. The peti- 
tioners claimed to be Sirdars of plot nos. 1011 and 1191 
in their village. Their objection was rejected by the 
Consolidation authorities, in proceedings under ss. 20 
and 21 of the Act, on the ground that this question had 
already been decided between the same parties in fav- 
our of Suraj Bhan, opposite party no. 5, who had been 
held to be the Bhumidhar in previous proceedings 
under s. 12 of the Act. 

The petitioners contended that the proceedings 
under s. 1 2 of the Act had not resulted in a final order, 
inasmuch as a revision application under s. 48 of the 
Act was pending against the decision in proceedings 
under s. 12 of the Act, when the petitioners’ objections 
under s. 20 of the Act were rejected by the Consolida- 
tion Officer and the Settlement Officer. The De|^ty 
Director, however, had revision applications arising out 
of proceedings both under s. 12 and under s. 20 of the 
Act before him. He decided them together by means 
of the same order on 5'th August, 1961. The Deputy 
Director (C) laconically, observed that he was unable 
to find any substantial irregularity or illegality in the 
orders of the authorities below him and dismissed both 
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the revision applications. The result was that the 
SiTA Settlement Officer and the Consolidation Officer had 

petitioners’ objection under s. 20 of the 
Pradesh before the revision application of the petitioners 
M. iL^g, under s. 48 of the Act, pending against the decision of 
J. the petitioners’ case under s. 12 of the Act with regard 
to plot nos. 101 1 and 1191, was finally disposed of. 

The petitioners submission was that proceedings 
under s. 12 of the Act were superseded by proceedings 
under ss. 20 and 21 of the Act. This contention was 
supported by a reference to s. 22(2) which read, after 
an amendment, as follows: 

“Upon the publication of the Statement of pro- 
posals under sub-s. (1) of s. 20 all suits or pro- 
ceedings in the Court of first instance, appeal re- 
ference or revision, in which the question of title 
or a question whether any person is a Sirdar, Adhi- 
vasi or Asami in relation to the same land has 
been raised, shall be stayed.” 

The petitioners urged that, even if the principles of 
res judicata were to be found embodied in various sec- 
tions of the Act, for proceedings at various stages, the 
prmaples were only applicable to a case in which there 
was- a nal decision. S. 22(2) of the Act was utilised to 
build the argument that proceedings under the Act, 
which were not concluded or finalised, were meant to 
be stayed so that it followed that an adjudication under 
ss. 20 and 21 of the Act was meant to take place in all 
cases where the prior proceedings under s. 12 of the 
Act had not reached finality. 

A still bolder stand, adopted by Mr. Sripat Narain 
Singft on behalf of the petitioners, was that all matters 
re^ ting to right or title Were meant to be really agitat- 
ed or to be reagitated and determined afresh by means 
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of an elaborate trial in proceedings under ss. 20 and 
21 of the Act. Proceedings under s. 12 of the Act (as 
it stood before the amendment of the Act in 1958) were 
sought to be equated with proceedings in revenue 
courts for mutation of names and correction of entries 
in revenue records, and proceedings under ss. 20 
and 21 of the Act were sought to be placed, by com- 
parison, in the position of regular suits before Civil 
and Revenue Courts. This analogy does not appear 
to be apt at all. It is true that the Consolidation pro- 
ceedings, as found in the U. P. Act 5 of 1954, seem to 
proceed upon a distinction between rectification of 
errors under ss. 8 and 9 of the Act and the more ela- 
borate proceedings under s. 12 of the Act, which may 
even raise questions of title referable, through a Civil 
Judge, to the Arbitrator. But, there the similarity ends. 
It may be mentioned here, in passing, that this scheme 
was replaced, little later, by enlarging the scope of the 
enquiries under s. 9 as it was found after the U. P. Act 
XXXVIII of 1958 which amended the original provi- 
sions of the Act so as to better serve the objects of Con- 
solidation. The line of thinking based upon any 
possible division of proceedings into those concerned 
with mere mutations or corrections of entries and 
those proceedings which decide questions of right or 
title of tenure-holders seems to have been entirely 
abandoned by the amendment of 1958. 
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We are concerned here with the provisions of the 
Act as they stood before the amending of U. P. Act 
XXXVIII of 1958. Even under the unamended Act, 
the adjudication under s. 12 was as elaborate as one 
under ss. 20 and 21 of the Act. It is intended to decide 
questions of right and title which could be decided at 
that stage of the consolidation proceedings under the 
Act just as well as under ss. 20 and 21 of the Act. S. 
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12(7) spedifically provided ,that an objection relating 
to title which could be raised in proceedings under s. 
12 could not be raised subsequently under s. 20(2) or 
s. 34(1) of the Act. Moreover, the hierarchy of autho- 
rities and Presiding Officers conducting the proceed- 
ings at different, stages is the same. The proceedings 
pass through the same hands and decisions have to be 
taken repeatedly by the same officers. Furthermore, 
the basic distinction between mutation proceedings 
which are primarily meant for fiscal objects of the State, 
and litigation between parties on questions of indivi- 
dual right and title, is absent here. The consolida- 
tion proceedings have what may be called a "consoli- 
dated” purpose. 

I think the correct meaning of the various provi- 
sions of the Act dealing with finality of orders passed 
could only be properly understood in the light of the 
intent gathered from the provisions, viewed as a whole, 
together with the purpose of the enactment which has to 
be considered where the language of the enactment it- 
self is not clear. It is necessary, in such cases, to keep 
in mind the malady which an enactment was designed 
to cure. It was said long ago, in Heydon’s case (1): 
And then the office of all the Judges is always to make 
such construction as shall suppress the mischief and ad- 
vance the remedy, and to suppress subtle inventions 
and the evasions for the continuance of the mischief and 
pro privato commodo, and to add force and life to the 
cure and remedy according to the true intent of the 
makers of the Act pro bono publico.” 

The preamble of the Act shows that the consolida- 
agricultural' holdings in Uttar Pradesh appear- 
ary for the development of agriculture.” Its 
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object has becE explained by Wanchoo, J., in Atgr 
Singh V. State of U. P. (1). The evil it was designed 
to check, the fragmentation of holdings, was also com- 
mented upon by Dhavan, J. in Smt. Rani v. Deputy pkadmh 
Director of Consolidation (i2). It is sufficient for me m.^hTS 
to observe that the Act before vis was not meant to dcp- I* 
rive persons affected by the process of consolidation of 
either their substantive or remedial rights with regard 
to land. It provides for the re-adjustment of these 
rights to the scheme of consolidation formulated under 
the Act and the adaptation of the scheme to these rights 
as and when they arose for consideration in the course 
of a continuing process of consolidation. Recourse to 


ordinary suits in Civil courts was practically barred by 
s. 49 of the Act during the course of consolidation. 
But, alternative machinery was provided by the Act 
for decision of disputes which may arise in the course 
of consolidation proceedings. The elaborate provisions 
of the Act for determination of various, sometimes over- 



lapping—! would like to emphasize that they are over- 
lapping at times— questions involving individual as 
well as collective rights of villagers affected by 
the process of consolidation, seem to be designed to 
guard against possible injustices or oversights in the 
course of preparing and enforcing the scheme. The 
Act affords ample opportunities to all those who could 
genuinely object to put forward their objections and 
grievances of various types, while there is still time, 
that is to .say, before the process, which ends with a 
notification under s. 52 of the Act, is finalised. The 
repeated provisions for the filing of objections could 
not, however, be meant to enable any person to re- 
agitate precisely the same question on the same facts 
betw’een the sam-e parties at every stage. To interpret 
the provisions in such a way as to allow repeated trial? 
of questions already decided earlier would be to per- 

(1) A.I.R. 1959 S.C. 5G4 at p. 605. . (2) 1959 .R.li. 108. 
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niit a misuse of the provisions which tvouid frustrate 
the o’ojects of the enactment. The process of consoli- 
dation may be examined a little more closely now. 

W'e have to interpret the Act as it stood in its ori- 
ginal foi ni when it was notified and published as U. P. 
Act No. V of 1954 in the Uttar Pradesh Gazette on 
8th March, 1954. This Act divides the process of con- 
solidation into three main parts, and each of the first? 
three parts falls into tw'o halves so that we get the fol- 
lowing stages : Part I, "Revision and Correction of Maps 
and Records"; (Chap. 2); (a) “Preliminary- Survey and 
Report” (ss. 4 to 8); (b) “Statement of plots and tenure- 
holders” (ss. 11 and 12): Part II (Chap. B) "Preparation 
of ^Consolidation Scheme”; (u) “Statement of Principl- 
es (ss. 14 to 18); (b) “Statement of Proposals’* (ss. 19 
to 21); and, finally, Part III Chap. 4 “Enforccinent of 
die .scheme (ss. 24 to 36). 

The first part dealt with in Chap. 2 of the Act is con - 
cerned wdth "Revision and Conection of Maps and Re- 
cords”. Here we find that, after a declaration by the 
■State Government under s. 4 of the Act that a particular 
district or area is under consolidation from the date 
specified, the duty of preparing and maintaining the 
maps, the Khasras, and the annual registers under Chap 
-B under Land Revenue Act, 1901, is%ransferred to Se 
^ttlement Officer (Consolidation). The functions of 
Collector, the Assistant Collector, and the Tahsil- 
dar, under, the Land Revenue Act, are to he exercised 
by the Settlement Officer (Consolidation), the Consoli- 
dation Officer, and the Assistant Consolidation Officer, 
y long as the area remains under consolidation opera- 
tions. The Assistant Consolidation Officer is then re- 
quired, to examine and test the accuracy of the village 
Khas^s and the current . annual registers by 
making a field field P^^ of the entire village. The 
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Assistant Consolidation Officei is also required to pre- — 

pare a statement showing the mistakes discovered and 

the nature of existing disputes about these. After tJiat, Uma 

the Assistant Consolidation Officer has to make a report 

to the Settlement Officer, under s. 8 of the Act, who may m. n. fleg. 

hold an enquiry and direct corrections to be made. 

There is a provision for a further Partal by the Assis- 
tant Consolidation Officer before making a correction 
m the Annual Register and there is an appeal to the 
Consolidation Officer from the decision made by the 
Assistant Consolidation Officer. The decision of the 
Consolidation Officer is “final” under s. 8(4) of the Act 
“except as othenvise provided by or under this Act.” 

It appears that this stage is only concerned xvith the 
preliminary survey and the result of the Partal, which 
t'i;as to be carried out by the Assistant Consolidation 
Officer under the Act. This survey could not finally 
determine questions of right or title. The decision 
of the Consolidation Officer was apparently only final 
as regards the entries made in the annual regi-sters after 
the survey and not on other matters concerning the 
rights of tenure-holders with which s. 11(1) deals. 

These entries would raise rebuttable presumption.s of 
correctness, but the^^ could not conclude matters of 
right or title evidenced by them. ' 

The second half of the process covered by the “Re- 
vision and Correction of Maps and Records” takes 
place under ss. 11 and 12 of the Act. Here we find, 
that the Assistant Consolidation Officer has to. prepare 
statements of plots and tenure-holders showing not only 
the area, the nature of the soil, the revenue or rent, 
the hereditary sanctioned rates of rent, the rental \'alue, 
but also the character of the rights enjoyed by each 
tenure-holder. S. 12(1) expressly enables and obliges 
any person who disputes the correctness or nature of 
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1987 an entry in the statement of plots of tenure-holders to put 
SitT forward his objections. It requires the Assistant Con- 
swTK solidation Officer to hear the views of Land Manage- 
Committee. S. 12(3) makes a decision of die 
[ITTe"- ^Consolidation Officer upon a contest “final except as 
j. otherwise provided by or under this Act". It is im- 
portant to note here that what is expressly made final 
is a decision upon a contest and nothing else. An ap- 
peal under rule 34 has been held by this Court to be 
validly provided under the Act. There is also a provi- 
sion for reference of questions of title for decision by the 
arbitrator whose decision is to be “final’’ under s. 12(4) 
of the Act. We also find that s. 12(5)- provides that 
"All suits or proceedings in the court of fii'st instance, 
or appeal in which a question of title in relation to the 
same has been raised shall be stayed”. The term 
‘Court’ coulcf not have been used for the Consolidation 
Officers. It has been evidently used for other authori- 
ties before which questions of title relating to the 
“same” land had been raised. Such authorities could 
only be those operating outside the Act. 

The next or second part of the consolidation pro- 
ceedings consists of “Preparation of Consolidation 
Scheme” dealt with in Chap. 3 of the Act. Here, we 
find a provision, in s. 14 (1) for the “Statement of Prin- 
ciples which has to contain the broad outlines of the 
layout of the village and the proposed re-arrangement. 

le particulars which have to be shown here relate to 
the provisions for ^ common paths, pastures, fisheries, 
manure pits, Khalihans, cremation grounds, grave- 
yards, Abadi areas, and works of public utility and 
other common uses. It has to be noted that the matters 
dealt widi here are very distinctly different from those 
to be mentioned in the statements of plots and tenurcr 
holders under s. H(l) of the Act. These questions do, 
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however, affect tenure-holders individually and as * 
whole. The tenure-holders are also affected by the Sita 

proposed scheme of allocations of land for various state 

purposes and by proposed formations of blocks. The 
“statement of principles” under s. 14, prepared after 
keeping in view the principles laid down in s. 15 of 
the Act, is published under s. 1(1} of the Act. Persons 
"likely to be affected by the Scheme” of redistribution 
and allocation of land for various purposes were per- 
mitted to object. The Consolidation Officer had to 
decide the objections subject to an appeal before the 
Settlement Officer whose decision was “final” under s. 


17(1) of the Act “except as otherwise provided by or 
under this Act”. The Settlement Officer (Consolida- 
tion) was authorised to make a local inspection before 
giving his decision and also to hear the Land Manage- 
ment Committee which was to be informed. At th.e 


conclusion of this stage, the “Statement of Principles”, 
as confirmed and published, was declared “final” under 
s. 18 of the Act. It should be noted that the rights of 
tenure-holders in land are not as such, declared “final” 
here, but the allocations of land for various purposes 
under the scheme are finalised at this stage. 


The second phase of the “Preparation of the Conso- 
lidation Scheme” was then to commence by means of a 
"statement of proposals” prepared under s. 19(1) of the 
Act. An examination of the particulars prescribed by 
s. 19 for the statement of proposals shows that it is 
meant to give combined results of proceedings under 
ss. 1 1 and 14(1) of the Act after the objections at the 
earlier stages have been disposed of. In fact, the state- 
ment of proposals under s. 19(1) has to take place in 
accordance with the statement of principles “as confirm- 
ed and published” under s. 18 of the Act. In addition, 
at this stage, reasons have to be given in support of the 
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proposed aliotments to tenure^hoiders. Certain addi- 
tional matters, such as compensation for trees, wells, 
buildings, or other improvements are to be mentioned 
i*EiDB8H in the statement of proposals. The statement of pro- 
M.lLBeg, posals is also to be preceded by consultation with the 
I,and Management Committee, and in case of a differ- 
ence between the Assistant Consolidation Officer and 
the Land Management Committee, the decision of th<_ 
Settlement Officer on the question on which there is a 
difference is declared “final” under s. 19(5) of the Act. 
The statement of proposals is then published under s. 
20, sub-s. (1). The Assistant Consolidation Officer 
may, "if necessary, hear parties,” under s. 21(1) of the 
Act, on objections made under s. 20(1) by “any person 
likely to be affected by the proposals”. The officer 
then reports to the Consolidation Officer who disposes 
of the objections after hearing parties and their evi- 
dence. There is an appeal to the Settlement Officer 
(Consolidation) under s. 21(2). The appellate order 
of the Settlement Officer (Consolidation) is final "ex- 
cept as otherwise provided by or under this Act.” The 
Consolidation Officer and the Settlement Officer (Con- 
solidation) have, before deciding cases under s. 21, to 
make local inspections after giving due notice to the 
parties and the Land Management Committee. 

We also find that there is a provision, in s. 22, sub s. 
(1) of the Act, for reference of questions of title to an 
arbitrator by the Consolidation Officer. It is in this 
connection that it was provided, in s. 22(2), as it was 
originally worded, that "all suits and proceedings in 
the court of the first instance or in appeal in which a 
question of title in relation to the same land has been 
raised shall be stayed”. It is clear that here the "suits 
and proceedings” mentioned are those which were 
pending in "cou^s” and which raise questions which 
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could be rcfeired to the arbitrator. There is no pro- 
vision at all for an automatic stay of any proceedings siia 

before the Consolidation Officer or the Settlement Offi- statb 

cer (Consolidation) or the Director of Consolidation, 

The consolidation authorities are not defined or des- — ^ 

M H, Bc& 

cribed at all as “courts” anytvffiere in the Act although ‘ j. 
the word "court” is repeatedly used when referring to 
■Stay of .suits and proceedings relating to title. The 
context in wffiich s. 22(2) occurs is precisely similar to 
the context in which the similar provision in s. 12(5) 
occurs. Each of these provisions is followed by the 
provision that “the decision of the arbitrator shall be 
final”. The mere fact that later on questions of Sir- 
dari, Adhivasi, and Asami right were added after ques 
tions of title here/by an amendment, would not alter 
the context in which the word “court” is used here. 

Thc functions of the consolidation authorities, when 
adjudicating upon rights of individuals, are akin to 
those of courts. But, they combine the roles of ad- 
ministrators with those of adjudicators in participating 
in the process of consolidation. Even s. 38 of the Act 
gives these authorities only specified powers of Civil 
Couits and does not equate them with courts for all 
purposes. Therefore, I respectfully prefer the inter- 
pretation given to the term “court”, as used in s. 22(5) 
of the Act, by Gupta, J. in the Division Bench case of 
Ram Bharosey Lai v. Deputy Director of Consolida- 
tion (1) to that adopted by Srivastava, J. in Ganga 
Singh V. Deputy Director of Consolidation (2). 

S. 23 of the Act provides for the publication and 
confirmation of the statement of proposals which is 
declared "final except in so far as it relates to land 
which is the subject-matter of references made to the ■ 

Civil Judge and which have not been disposed of till 




(1) 19ft4 R. B.’ttl. 


(2) 1962 - R.D. 107. 
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~ then”. This section is important for deciding the 
question before us. It demonstrates that the “state- 
or^uwifi of proposals”, which also contains particulars 

Pradesh specified in s. 11(1) of the Act, is not ‘‘finar’ until this 
M. H Beg, stage is passed. 

The third and the last stage of process of consolh 
daticn covers the enforcement of the Scheme dealt 
with in Chap. 4 of the Act. This part provides for the 
handing over of possession of plots allotted to the 
tenure-holders and preparation of the new revenue re- 
cords under s. 27, sub-s. (1) of the Act. The entries 
in the new records of rights, prepared under sub s. (1) 
of s, 27, are declared to be “final and conclusive”. At 
this stage, there is provision in s. 34(1) of the Act for 
objections by persons aggrieved only by orders passed 
on certain matters arising out of compensation for crops 
(s. 29), transfer of encumbrances (s. 31), and award of 
costs (s. 33). These objections are to be disposed of 
by the Consolidation Officer under s. 35 of the Act. 
But, even at this stage, there is a provision in s. 36, sub- 
s. (1) of the Act that “where the objection filed under 
s. 34 involves a question of title in land and such ques- 
tion has not already been finally determined by a com- 
petent court, the Consolidation Officer shall refer it for 
determination to the Civil Judge having jurisdiction 
who shall thereupon refer it to the arbitrator”. The 
decision of the arbitrator is again declared to be final. 
S. 36-A added by the U. P. Act, 16 of 1957 clarifies that 
i! ^ question arises in any proceeding under the Act 
whether a person possessed the rights of a Sirdar, Adhi- 
vasi, or Asami on any particular land at any particular 
time, such a question shall not be deemed to raise a 
question of title. 

There was a provision introduced in this part, by an 
early amendment, which indicated very clearly that 
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decisions on questions of rights of tenure-holders, apart we? 
from question of “title”, remained, only “provisional” sita 
until the “statement of proposals” was confirmed under 
5. 23(2) of the Act. This provision, s. 26- A, which was 
deleted in 1958 shows the intentions of the framers of — — 

the Act. It reads as follows : 

“Notwithstanding anything contained in ss. 27 
and 30, the maps and record and tlie tenure-hold- 
er’s right to land in respect of which the statement 
of proposals has not become final under sub-s. (2) 
of s. 23 shall remain provisional.” 

The provision was repealed by the U. P. Act, XXXVIII 
of 1958, perhaps because of some inconsistency with 
other provisions, and s. 30 of the Act was considered 
enough. S. 30 reads as follows: 

“With effect from the date on which a tenure- 
holder, in pursuance of the provisions of s. 26, 
enters into possession of the plots allotted to him, 
his rights, tide, interest and liabilities in bis ori- 
ginal holding shall be extinguished and he shall 
have the same rights, title, interest and liabilities 
subject to modification, if any, specified in the final 
consolidation scheme in the plots allotted to him 
under s. 25.” 

S. 30, which continued with slight modifications, also 
shows that extinguishment of old rights took place only 
on the acquisition of new rights under the “final con- 
solidation scheme”. Question relating to nature of rights 
of tenure-holders in plots seem to cut across various stages 
and are not confined to the stage of proceedings under 
s. 12 of the Act. Other questions may arise at parti- 
cular stages only. The reason for this difference ap- 
pears obvious. Rights in particular plots are not 
static. They are altered with devolution, and with 
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1-967 maturity and loss of rights during the course of the 
process of consolidation. 

statj The general survey, made above, of the various 
Tiui^ stages of the process of consolidation shows that each of 
M H three parts of the process of consolidation is direct- 

■J- ed towards achieving a separate and distinct set of ob- 
jects. In the process of attaining these objects, ques- 
tions involving individual rights, sometimes of the 
same nature or character, may turn up in different 
forms and contexts or with differing catenations of 
fact at each stage. Therefore, provision has been made 
at every stage, for safeguarding these rights by enabling 
all those who may have possible grievances, which they 
could not put forrvard earlier for reasons beyond their 
control, to object. Decisions upon these objections 
are at the same time declared to be final. This means 
that they cannot, upon the same facts, be re-agitated 
between the same parties. In other words, the doctrine 
of res judicata was obviously meant to be incorporated 
in the provisions of the Act whenever finality is given to 
a decision. I confess that I am unable to see any diffi- 
culty in recognising this position clearly. There is no- 
thing difficult or abstruse about the doctrine of res judi- 
cata. It rests on two well recognised principles; one of 
public policy, contained in the Roman maxim; ‘‘in- 
terest repuhlicae ut sit finis litium” i.e. “the republic’s in- 
terests require that litigation must have an end”; and an- 
other of justice and equity, embodied in another Roman 
maxim; “nemo debet bisvexari pro una et eadam causa’’ 
i.e. “no man should be vexed twice over for the same 
cause.” Adjudication would lose its purpose, if there 
could be no reasonable finality to the process of obtain- 
ing it and both public and private time and resources 
■wouldbewastediftheprocessofadjudicationwereun- 
.eading OT repeatedj^ithout any justifiable object. 
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It is not difficult to find the doctrine o£ res judicata iset 
whenever it is sought to be embodied in statutory pro- , sit^T 
visions. It is well established that s. 11, C. P. C. is only 
one instance of it in a very comprehensive form but 
even this does not exhaust it. Indeed, the doctrine is 
a logical corollary of the process of adjudication both 
judicial and quasi-judicial. It has been described as “a 
principle of universal jurisprudence”. {See American 
Jurisprudence, V. 30A, p. 371). 

Our Supreme Court observed in Smt. Uj jam Bai v. 

Slate of U. P. (1): 

“The characteristic attribute of a judicial act or 
decision is that it binds whether it be right or wrong. 

An error of law or fact committed by a judicial or 
quasi-judicial body cannot, in general, be imj>each- 
ed otherwise than on appeal unless the erro- 
neous determination relates to a matter on which 
the jurisdiction of that body depends. These 
principles govern not only the findings of inferior 
courts stricto sensu but also the findings of ad- 
ministrative bodies which are held to be acting 
in a judicial capacity. Such bodies are deemed 
to have been invested with power to err within 
the limits of their jurisdiction; and provided that 
they keep within those limits their decisions must 
be accepted as valid unless set aside on appeal. 

Even the doctrine of res judicata has been appli- 
ed to such decisions. See Livingstone v. West- 
minister Corporation (2), Re Birkenhead Cor- 
poration (3); Re 56 Denton Road, T wicken- 
ham (4), Society of Medical Officers of Health 
y. Hope (5). In Burn Sc Co. Calcutta v. Their 
Employees (6), this Court said that although 

q) A.I.E. 19Q2 S.C. 1621 at p. 1630. (2), (1904) 2 K.B. 109. 

(3) 19S2- Ch: 359. (.4) 1953 Cai. 61. 

, (S) (1959) 2 W.L.R. 377 at p. 391, (6) 4.IX t^r S.Q. SWW 

5.q.m..898, 39? 402. 7^’' 
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the rule of res judicata as enacted by s. 11 of the 
Code of Civil Procedure did not in terms apply 
to an award made by an industrial tribunal, its 
underlying principle which is founded on sound 
public policy and is of universal application must 
apply. In Daryao v. State of U. P. (1), this Court 
applied the doctrine of res judicata in respect of 
applications under Art. 32 of the Constitution.” 

It is clear that the consolidation authorities acting at 
each stage are performing judicial acts in deciding the 
rights of contesting parties. Therefore, their decisions 
must bind parties at each stage for the purposes of suc- 
ceeding stages. In Raghubir Singh] y. D. D. C. (2), 
Jagdish Sahai, J. observed : 

“It was contended on behalf of the petitioners 
that s. 11 of the Civil Procedure Code in terms 
did not apply to proceedings under the Act. 
Whether or not s. 11 applies, the principles of res 
judicata apply.” In that case a decision of the 
Board of Revenue was held to bind parties to it. 
In Kanizan v. Ghulam Nabi (3), Sharma^ J., held 
that a decision in proceedings under the Act was 
binding in other proceedings under the Act. I 
respectfully concur with the views expressed in 
both these cases. 

It may also be observed that the Division Bench deci- 
sion of this Court in Rup Narain v. State (4) contains 
the following observation of Desai, C. J. : 

“The Legislature probably enacted s. 12(7) to 
give efEect to the rule of constructive res judicata.” 

S. r2(7) of the Act, reads as follows: 

591. (B) 1960 R.D. 323. 

, (8J A.I.R. 19^6 All. 2^: 1964 A.L.J. 1112. (4) 1962 A.L.J. ,888. 
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“12(7) — A question of title in respect of any plot 
mentioned in the statement in cl. (c) of sub-s. (1) of Sita 

s. 11, which might and ought to have been raised stath 

under sub-s. (1) but had not been raised, shall not 
be raised in any objection filed under sub-s. (2) of 
s. 20, or under sub-s. (1) of s. 34.” j- 


It was contended that s. 12(7) of the Act shows that the 
doctrine of res judicata under the Act is confined to an 
application of the principle of constructive res judicata 
in cases where a question of title arises and goes no fur- 
ther. This argument overlooks the effect of s. 12(7) 
of the Act even in those cases in which there has been 
no objection whatsoever under s. 12 by a party so that 
there has- been no dispute or adjudication. The rule 
of constructive res judicata is a logical corollarly or ex- 
tension of the principle of res judicata. It applies in 
cases where an adjudication which has taken place and 
enables it to be construed as one which covers matters 
tMhich could or might have been raised in the course of 
that adjudication. On the other hand, s. 12(7) of the 
Act bars the raising of a question by means of an ob- 
jection under s. 20(2) or s. 34(1) even when such an 
adjudication did not take place but could have taken 
place on an objection which could and ought to have 
been made. . In other words, the object of s. 12(7) of 
the Act clearly appears to be to go even beyond the 
doctrine of res judicata. This section could not, in my 
opinion, be used to cut down the application of the 
doctrine of res judicata in any way whatsoever. It con- 
tains within it something more than the principles of 
constructive res judicata itself. Its result could be, 
more appropriately, described as an "estoppel by re- 
cord”, inasmuch as what has taken place and is record- 
ed and declare4 final cannot be questioned subsequent- 
ly by a party which has already had an apporwhity ^ 
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object. It may be observed here that although the 
feA term “estoppel by record”, as used in English law, cor- 
broadly to our res judicata, it has also a wider 
Pradem connotation. It has been explained as follows: “An 
M. H Beg. estoppel by record is the preclusion to deny the truth 
J- of matters set forth in a record, whether judicial or 
legislative, and also to deny the facts adjudicated by a 
court of competent jurisdiction” (See American Juris- 
prudence 2nd Ed., Vol. 28, page 600; also Corpus Juris 
Secundum Vol. 31, page 193). It appears that the term 
can be used for matters formally recorded and declared' 
final by Statute where opportunity to object had been 
afforded to persons estopped. 

S. 12(1) of the Act may also be now closely examined. 
It reads as follows: 


12 (1) Every person interested in disputing the 
correctness or nature of an entry to the statement 
published under s. 1 1 or pointing out any omission 
therefrom shall within thirty days of the publica- 
tion of the statement under sub-s. (2) of s. 11, file 
objection, if any, on the statement before the Assis- 
tant Consolidation Officer in the manner pres- 
cribed.” , - 


This provision also imposes an obligation, by the use 
of the word “shall”, upon a person who could and might 
raise an objection against an entry to. do so at this stage. 
If no objection is raised at this stage there cannot be a 
decision taken, by the Consolidation Officer to which 
finality could attach under s. 12(3) of the Act. The 
decision of the Consolidation Officer can only be taken 
on objections filed on which the Assistant Consolidation 
Ofl^cer submits a report, “after hearing the parties, if 
necessary”, under. 5 . 12(2) of the Act. Therefore, if a 
.paxtiy^ f^-a4y object^ , but omi^s , ^ . take up,’ ^ a 
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part of his objections, a question which he might and. iwr 

should have taken up, the doctrine of constructive re5 '5^1" 

judicata could be applied against him. If, however, a 
party does not perform his duty to object, under s. 12(1) 

of the Act, so that there is no adjudication whatso^ 

ever upon an objection, which he could and should ' j. 
have put forward, he may still be debarred by the prin- 
ciple of estoppel by record from objecting at a subse- 
quent stage because he will be deemed to be aware of 
the contents of the statement published under s. 11(2) 
of the Act. This is, as already indicated, somewhat 
wider and different from the principle of res judicata. 

•S. 12(7) seems to have been introduced as a subsequent 
amendment of the original Act, by way of abundant 
caution, to make this position clear so far as questions 
of title to land are concerned. , 


Does it follow, from the abovemen tioned provisions 
of ss. 11 and 12 and 14 to 23 of the Act, that objections 
of the nature contemplated by s. 12 are excluded en- 
tirely in all cases from the purview of objections under 
s. 20(2) of the Act? The observations made by DesAi, 
C. J. in Rup Narain v. State (1) certainly indicate that 
the answer to this question should be in the affirmative. 
It may, however, be observed that the question directly 
arising in that case was whether an objection could be 
raised for the first time under k 20 (2) of the Act against 
the inclusion of certain land, which had ceased to be 
grove land, in the consolidation scheme notwithstanding 
that the statement of principles, as confirmed and pub- 
lished under s. 18 of the Act, showing the land to be 
within the scheme, had become final. It was also point- 
ed out there, incidentally, that the objector had another 
-previous opportunity of objecting to the inclusion of 
this land in the scheme when the statement of plots and 
tenure^holders was framed under s. 11(1) of the Act. 

(1), 1962 A.L.J. -safe.. . ; ; 
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Thus, the petitioner had neither objected under s. 12(1) 
nor under s. 16(2) of the Act. It is, however, signi- 
ficant that Desai^ C. J. held: “What prevents certain 
matters being agitated in an objiection is the confirma- 
tion and finality of the statement of principles.” The 
statement of facts in that case indicated that, although, 
the question of inclusion of the land in the consolida- 
tion scheme, as land which had lost its character of 
grove land, could be viewed as having overlapped and 
passed through two previous stages, yet at the third 
stage of objections under s. 20(2), Desai, C. J. appa- 
rently considered the question as finally determined 
and settled only at the subsequent or second stage be- 
cause of the specific provision at the second stage giving 
finality to that type of question. If finality depends 
upon specific applicable provisions in the Act, it will 
be noticed that such provisions relate either to cases 
where there has been an objection and an adjudication 
between parties, such as that provided by s. 12(2) of the 
Act, or to cases where, as provided by s. 12(7) and s. 18 
read with s. 16(2), aggrieved persons have had opportu- 
nities to object but have allowed them to slip without 
objecting^ They did not go beyond such cases. In 
other words, all the bars of finality found in the Act 
can be corelated to and covered by either the principles 
of res judicata or of estoppel by record and do not go 
further. 

It was not absolutely necessary to go beyond apply- 
ing the principle of estoppel by record, contained in s. 
18 of the Act, for deciding Rup Narain v. State (1), 
Desai, C. j., however, did proceed further to deter- 
mine the scope of objections under s. 20(2) of the Act 
also. In doing so, he referred, as it was perhaps inevit- 
able, to the scheme of the Act and recorded, as fol- 
lows the disagreement of the Division Bench with the 
(y m2 A.L.J. 888 at p. 8M. 
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view expressed by Srivastava, J. in Ganga Singh v. 
Deputy Director of Consolidation (1): “With great 
respect we do not agree that s. 20(2) is not confined to 
new matters included in the statement of proposals or 
that an objection can be filed against an entry in a state- ^ 
ment of proposals even though there existed previously j- 
a right to object to such an entry contained in another 
statement prepared earlier. The words ‘any person’ 
are wide enough, but their width is controlled by the 
scope of the objection permitted under s. 20(2). If the 
objection is of the nature contemplated by sub-s. (2) it 
can be raised by ‘any person’.’’ The reasoning adopt- 
ed by the Division Bench was (p. 892): “If a consoli- 
dation scheme has reached the state of preparation of 
statement of proposals and a tenure-holder has still a 
right, to object to any entry in the records, or in the 
statement of principles, it would mean upsetting every- 
thing that was done previously and undertaking revi- 
sion of these documents on a large scale and again there 
would be no finality’’. It was also observed there (p. 

892) : “Every provision allowing an opportunity to file 
an objection after an earlier provision confirming and 
making final something must mean that the foiroer pro- 
vision relates to an objection in respect of a matter not 
confirmed and made final. In other words, s. 20(2) 
allows a tenure-holder to file an objection against any- 
thing contained in the Statement of proposals which has 
not been- confirmed or made final under any of the- prO: 
visions. Such as s. 18”. It was also held there, (at p. 

891): “The proposals referred to in s.. 20(2) by -which 
a person should be affected in order that he has a right 
to file an objection are the new proposals contained for 
the first time in the statement of proposals. They are 

the proposals mentioned in s 19(l)(&)(c)(d)(]f) and ,(g). 

Neither are the particulars specified in cl. (a) proposals 

a) ife R. D. 107. 
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though they are required to be recorded in the state- 
ment of proposals, nor are the areas earmarked for pub- 
lic purposes. The words likely to be affected’ in s. 20 
(2) are highly significant; a person already affected by 
something done previously, (such as the inclusion in 
the consolidation scheme of his land exempt from conso- 
lidation) cannot be said to be a person likely to be affect- 
ed in future. Here the appellant was already affected 
by the confirmation and the finality of the statements 
of plots and tenure-holders and of principles which 
recorded the fact that the grove in dispute was includ- 
ed in the consolidation scheme and was reserved for 
public purposes. He was, therefore, not a person con- 
templated by s. 20(2).” 

The line of reasoning underlying the abovemention- 
ed quotations certainly is that the proposals which a 
person has had an opportunity of questioning earlier 
could not be questioned by him after they had attained 
finality declared by statute. If, however, going further, 
the scope of objections under s. 20(2) is also limited, in 
■the manner indicated above, serious legal and practical 
difficulties must arise in protecting the rights and titles 
of persons in land in the course of consolidation 
which the Act obviously was designed to do. It cannot 
be overlooked that. s. 49 of the Act bars the institiition 
of any. suit or other proceedings in any civil court “with 
respect to any matter arising out of consolidation pro- 
ceedings”, and “in respect to any other matter in regard 
to which a suit or application could be filed under the 
provisions of this Act”. Hence, the object of the repeat- 
ed provisions in the Act for decisions on questions of 
right and title in land apparently was to enable decisions 
of any new questions which may arise between two stages 
of the process of .consolidation,. These new questions 
cannot, in my opinion, be restricted to what is new in 
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the proposals contained in statement of proposals under hse? 
s. 19(1) of the Act. They may also arise as a result of Sm 
fresh facts which may make the contents of statements 
of proposals incorrect so far as the rights of tenure-hold- i 

ers are concerned by the time the stage of objections ^ h | 

under s. 20(2) is reached although they were correct, or 'j. ’ i 

could be deemed to be correct, at the time of proceed- 
ings under s. 12 of the Act. S. 22(1) shows that an ob- 
jection under s. 20(2) was raised as a question of title in 
or over land which had not already been finally deter- 
mined. This provision also indicates that there may 
be questions of title left over for the stage of objections j 

under s. 20(1) which fall even outside the wide scope j 

of s. 12(7) of the Act. It appears to me that the scheme | 

of the Act was not only to enable the consolidation ope- | 

rations to progress rapidly and efficiently from stage to I 

stage but also to enable consolidation authorities, in's- | 

tead of ordinary courts, to decide new questions of right 
and title of individuals in land as the consolidation j 

scheme progresses from stage to stage. The scheme of ! 

the Act is to preserve and not to destroy substantive and i 

remedial rights during the process of consolidation so 
far as it is reasonably possible to do so. 

I may illustrate the kind of difficulties which may * 

arise by reference to what has been decided by a Divi- i 

sion Bench, consisting of Desai, C. J., and Manchanda, 

J. in Garala Dhwaj v. Bhadeshwar (1). Here it was , 

held that the commencement of consolidation proceed- | 

ings cannot ipso facto prevent the accrual of rights under | 

s. 210 of the U. P. Zamindari Abolition and Land Re- I 

forms Act. This view has also been taken by G. C. | 

Mathur, J. in Ahsan Ali v. Deputy Direotor, Consolida- | 

tion (2) and by other learned Judges a:nd by me in ) 

Sri Hanuman Rai v. Deputy Director^ Consolidation (2), •' 

(1) 1966 A.L.J. 162. (2) 1965 A.L.J. 1161 ’j 

(3) Misc. writs nos, 610 and 611 of 1963, decided on 7th July, 1967. | 
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It follows that rights in land arising by the application 
SiTA of s. 210, U. P. Zamindari Abolition and L. R. Act 
State in soHie cases, mature in the course of consolida- 

proceedings. They may not be ripe or assertion 
LHlBlg, objections under s. 12(1), but may be 

, j. ’ capable of being asserted at the stage of objections 
under s. 20(2) of the Act. Again, a person may be, so far 
as the record of consolidation proceedings in a village 
is concerned, apparently “affected” by what has taken 
place in proceedings under s. 12 of the Act. But, he 
may not, in the eye of law, be really affected by such 
proceedings inasmuch as he was a minor or a lunatic 
or a victim of fraud at the stage of proceedings under 
s. 12 of the Act. The disability of such a person may 
have been removed by the time the stage of objections 
under s. 20(2) is reached. I confess that I am not able 
to find any provision in the Act which could bring 
even such persons suffering from some legal incapacit^ 

• within the class of persons already “affected” irrepar- 
ably by what has already taken place in proceedings 
under s. 12 of the Act. But, such persons would fall 
withm the category of persons “likely to be affected” 

If they did no, object under s. 20(2) in spite of rcmov: 
al of their disabilities before that stage their rights mav 
. .vanish. They would not be able to object at all if the 
stage for objections of this nature were held to have 
passed for ever without the possibility of any return or 
.recurrence. 

It, therefore, appears to me that the interpretation 
-put upon tne scope of the right to object under s 20(2) 
in Rup Narain v. State {\) is too narrow. It is "true 
that the word “proposals” as used in s. 20(2) can be 
in tei preted, if it was absolutely necessary to do this so 
as to confine the proposals to what is contained in s. 

<1> 1902 A.L.J. 885. 
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19(1) (b) (c) (d) (/) and (g) as held by Desai, C. J. in ‘1967 

Rup Narains case (1). But, the objections permitted Sita 
by s. 20(2) appear to be all those which are possible 
legally against anything contained in the statement of 
proposals mentioned in s. 20(1) which immediately 
precedes s. 20(2). It may be noticed that the statement 
of proposals as defined in s. 19(1) includes the particu- 
lars specified in s. M(l). The term “proposals” has 
not been defined separately from, “the statement of “pro- 
posals in the Act. Broadly, everything remains a “pro- 
posal” until the scheme is finalised. And, the actual 
effect is only produced when possession is taken under 
the last part of the process. The legal effect of what- 
ever has happened during the process is given in the 
specific provisions of the Act for it. What actually 
happens at a stage does not necessarily have an unal- 
terable legal effect. I have given other reasons also 
earlier in support of this view when dealing with other 
provisions. Therefore, speaking for myself and with 
great respect, I prefer the view expressed by Srivas- 
tava, J. in Ganga Smgh v. Deputy Director, Consoli- 
dation (2) on the scope of objections under s. 20(2) 
when he observed: 

“There is nothing in this sub-section to show 
that the objections must be confined only to some 
particular matters or that the objection cannot 
raise the same point which has already been rais- 
ed under s. 12 but in respect of which the decision 
had not become final.” 

The abovementioned statement of the scope of s. 20 
(2) by Srivastava, J. does not conflict with the view 
that the objector, although not barred by s. 20(2) from 
raising a question of right and title, may yet be pre- 
vented from obtaining a fresh adjudication on his ob- 
jection as he may be barred by the doctrine of res 

(1) 1962 AX.J. 888. ' ■ (2) 1962 R. D. 187, 
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judicata or by an estoppel by record. But, as I have 
already indicated, I do not, with great respect, endorse 
the view taken by Srivastava, J. in Ganga Singh’s 
case (1), that proceedings under s. 12 of the Act which 
have not reached finality must necessarily and automa- 
tically be stayed by applying’ s. 22(2) of the Act. Even 
if convenience and need for speedy decision were to 
operate as guiding factors at the stage of objections 
under s. 20(2), I do not see why the consolidation autho- 
rities cannot stay the proceedings under s. 21 and await 
final decisions which should be speeded up in proceed- 
ings under s. 12 of the Act in those cases in which pro- 
ceedings under s. 12 have not reached finality. It cer- 
tainly seems to be contemplated by the Legislature that 
proceedings under s. 12 of the Act will be ordinarily 
completed before the next stage is taken up. Obvious 
complications and difficulties arise when this is not 
done. 

The language of s. 20(2) shows that the scope of ob- 
jections which “may” (converted into “shall” in 1957) 
be taken under it is wider than that of objections to 
entries which “shall” be taken under s. 12(1) by a per- 
son who can question them. Nevertheless, a person 
not objecting at all under s. 12(1), without showing ex- 
eeptional facts and circumstances preventing him from 
doing so, will be faced with an estoppel by record when 
objjecting to the same entries under s. 20(2) on the same 
facts. Again, a person who has already objected under 
s. 12(1), when a final decision oh his objection has not 
been taken, should, in these exceptional circumstances, 
object to the same allegedly wrong entries again under 
s. 20(2). But, in such a case, the objector has no right 
to get a re-adjudication or re-determination on the same 
facts.- The objection he could properly take under s. 
20(2), in sudi a case,, will be that, although he has al- 

(1) 1962 R.D. 107. 
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ready objected under s. 12(1), there has been no final 1967 

adjudication. Such an objector should ask, under s. "sliT 

20(2) for a rectification of the entry in accordance with 3^;,^ 
the final decision on his objection under s. 12(1), so as 
to present finalisation of the statement of prciposals 
under s. 23 of the Act. The purpose of the objection at 
each of the two stages will be to secure the correction of 
wong entries. In this sense, s. 20(2) is another provi- 
sion where an objection to an entry affecting the right , i 

of a tenure-holder may be taken. But, the view that I 

proceedings under ss. 20 and 21 of the Act must replace | 

all proceedings under s. 12, which have not reached 
finality, so that there is re-adjudication or duplication 
in proceedings under ss. 20 and 21, rests upon an erro- 
neous interpretation of s. 22(2). S. 22(2) was not meant 
for stay of or wiping off of previous proceedings before 
the consolidation authorities. ; 

I may now deal with the Division Bench decision i 

in Ganga Singh v. Deputy Director, Consolidation (1) I 

where Bhargava, J. giving the judgment of the Divi- 
sion Bench, dismissed a special appeal from the above- 1 

mentioned judgment of Srivastava- J. The first | 

ground of the short decision given by the Division Bench \ 

was that the statement of proposals having been con- | 

firmed under s. 23 of the Act had attained finality. | 

Therefore, the Court would not issue a writ which was , j 

ineffective. It appears to me that this ground of deci- f 

sion proceeds upon an application of the doctrine of , | 

estoppel by record contained in s. 23 of the Act. ; | 

Desai, C. j., also applied this principle in Rup ^ I i 

Narain’s case (2) to finalisation under s. 18 of the Act. 

The facts of Ganga Singh’s case (3), as detailed in the 
judgment of Srivastava, J., indicated that the peti- 
tioner had neither filed a revision under s. 48 nor come ;* 

\ f 

to this Court for a writ of prohibition to challenge the 
' ■ ( 3 ) 1962 R.b. 167. ■ ■■ — ' 
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1967 jurisdiction of the consolidation authorities to proceed 
SiTA ' with a re-adjudication under s. 21 of the Act. And, 
sJi, a re-adjudication under s. 21 of the Act had actually 
pLdbIh* pl^ce so that the question of Sirdari rights was 

— — determined fresh in favour of the respondent who had 
^Beg, question again under s. 20 of the Act. It 

was not even clear whether this re-adjudication was on 
the same facts as those which existed at the- time of the 
adjudication under s. 12 of the Act which had not 
become 'final. On the other hand, the statement of 
proposals had become final under s. 23 of the Act. On 
these special facts, the refusal of this Court to inter- 
fere on the first ground mentioned above, under the 
law as it then stood, could not be held to be erroneous. 
The second point decided was that the filing of an 
objection under s. 20(2) of the Act cannot be barred 
on the ground that a ‘similar’ objection — i.e. perhaps 
not identical — ^had been filed under s. 12- It is true 
that it was noticed that the objection had been dismiss- 
ed, But* that dismissal had not, as observed bv the 
Division Bench, attained finality because an appeal was 
pending from it. This proposition also appears to be 
unquestionable inasmuch as the filing of an appeal is 
a continuation of the original proceedings. The 
assumption underlying the proposition is that the 
principle of re& judicata applied to proceedings under 
the . Act. There appears to me to be no inconsistency 
in holding that an individual’s right to file an objec- 
tion is not, barred by a provision while, at the same 
• time, taking, the view that the trial of the question 
raised by the objection may be barred by res judicata. 
Indeed, this appears to me to be the strictly correct 
way of stating the position. The principle of res 
judicata bars retrial and decision once again of what 
is concluded but not merely the “raising” of a question. 
“^Raising” does not include trial and decision, the next 
stages which will be barred wh'er'e tihtere is a prev’io'us 
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adjudication on the sarrie facts. With great respect, I 1967 

may observe that T too am unable to see that the mere sita 

filing of an objection under s. 12 of the Act or the 
pendency of that objection bars even the raising of a op Uttar 
“similar” objection under s. 20 of the Act before the 
objection under s. 12 of the Act has been finally decid* 
ed. Even if the bar of re^s judicata could be spoken 
of as a bar to the very raising of an objection itself, as 
distinguished from its trial, the bar could not come 
into existence before the proceeding under s. 12 of the 
Act had reached finality. The third ground upon 
which the Division Bench decision was based was that 
even if the proceedings under s. 21 of the Act were 
without jurisdiction, this Court will not interfere in 
exercise of its jurisdiction und^r Art. 226 of the 
Constitution as there was no injustice shown to have 
been perpetrated. The correctness of this ground of 
decision is not assailed before us. 1 am, therefore, 
clearly of opinion that there is no need whatsoever to 
overrule this Division Bench decision tvhich does not 
lay down any law incorrectly. ' 

I may mention that I am not able to accept the pro- 
position that the Division Bench- in its decision in 
Ganga Singh v. Deputy Director j Consolidation (1). 
must be assumed to adopt, by implication, all the rea- 
soning and the points decided in the judgment of 
Srivastava J., in Ganga Singh Deputy Director, 
Consolidation (2). A judgment given on an appeal 
can confirm the conclusion arrived at in the judgment 
appealed against , without adopting all the reasons of 
the judgment appealed from. The ratio decidendi of 
the two judgments has to be determined separately. 

As Professor Arthur L. Gpodhart put it, in an article 
op “Determining the ratio decidendi ot a case in 

(2) 1962 R.D. 107. 
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“jurisprudence, in Action” (1963) (Legal Essays collect- 
ed by the Association of the Bar of City of New York); 
“The principle of the case'is bound by taking account 
of the facts treated by the Judge as material and his 
decision as based on them”. It is only the facts which 
the Division Bench considered as material which could 
’enter into a consideration of the principles laid down 
by it. ' 

The view taken by our learned brother Nigam, J., 
in Sheoraj Singh v. Deputy Director, Consolidation (1) 
was also placed before us. Here, it was held* relying 
on the abovementioned Division Bench decision in 
Ganga Singh v. Deputy Director, Consolidation (2) 
that a person who had objected 'under s. 12 of the Act 
but had failed to get a final decision and then neglects 
to file an objection at the stage of s. 20, will 'dose all 
advantage that might be secured to him by any pro- 
ceeding or continuation of any proceeding under ss. 9 
to 12 of the U. P. Consolidation of Holdings Act.” In 
this case, which is apparently governed by the Act as 
it stood before 1958, the statement of proposals had 
been confirmed under s. 23 of the Act without objec- 
tions under s. 20(2). If a tenure-holder’s objection 
under s. 12 of the Act has not been finally decided, he 
should certainly point out that when a statement of 
proposals containing wrong entries is published under 
s. 20(1) of the Act. He should not wait until the final 
decision upon his objections under s. 12, and then 
come to this Court for the correction of an error which 
he did not question at the proper stage. In such a 
case, an objection under s. 20(2) of the Act would not 
have been barred by the principles of res judicata. 
Even if a person has objected under s. 12 and that 
objection has been decided in his favour, but the state- 
ment of proposals published under s. 20(1) contains 

(1) 1967 R.D. i::- ■ (2) 1966 RJ). 12;- ■ ■- • •• 
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an entry which is contraiy to the decision arrived at in 
proceedings under s. 12 of the Act, he should point out 
this error under s. 20(2) which does not bar such an 
objection. However, if he has already objected to the 
entry under s. 12 and the objection is decided in his 
favour after confirmation of the proposals, he could 
still get the error rectified under s. 38(2) of the Act, 
which could be used, in such a case, to prevent loss 
of the rights of a successful objector under s. 12 of the 
Act. Indeed, s. 38(2), which was there until 1.958, 
seemed to cast a duty upon the consolidation authori- 
ties to rectify such an error suo motu. It will be 
observed that Nigam, J., also held here that the con- 
firmation of proposals under s. 23 would not have 
prejudiced or affected the petitioner’s case if he could 
have filed a revision application under s. 48 against 
some order passed under s. 21. This means that failure 
to object under s. 20(2) and to secure an order upon 
the objection before finalisation of proposals under s. 
23 must result in the loss of even a fresh or additional 
right to invoke interference under s. 48 which may 
really arise only after finalisation of proposals under 
s. 23. The normal and regular course of consolidation, 
contemplated by the Legislature, is that proceedings 
under s. 20 should commence after all proceedings 
under s. 12 have reached finality. If, for some reason, 
they commence before that, the objector could not 
complain of prejudice or substantially of the irregu- 
larity for him if he ultimately fails in his objection 
under s. 12. But, the position would be different if 
he actually succeeds under s. 12 even after finalisation 
of proposals under s. 23. In such a case, he secures 
an additional or fresh right to complain which did not 
exist before. Moreover, powers under s. 48 do not 
depend for their exercise upon objections taken under 
«. 20(2) or orders passed under s. 21 or aiiy other sec- 
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tion. They can be exercised by the Director suo mo to 
and are expressly made wide enough to cover cases of 
orders passed as well as proceedings taken. Finalisa- 
tion under s. 23 is a “proceeding taken”. It is, there- 
fore, expressly subjected to possible interference under 
s. 48 provided other conditions are satisfied. It is not 
one ofi the conditions precedent to interference under 
s. 48 that some order must have been previously pass- 
ed upon an objection made through a prescribed 
channel. The limitation of powers of interference 
under s. 48 with orders of Deputy Directors came only 
in 1958. Therefore, such a view seems to go too far 
and must, with great respect, be overruled. In Bansi- 
dhar v. Deputy Director^ Consolidation (1), Nigam, J., 
did not go beyond what was laid down in Sheoraj Singh 
V. Deputy Director, Consolidation (2). Therefore, 
this case need nOt be separately considered. 

The only question on which there could be said to be 
a conflict between the ratio decidendi of the Division 
Bench in Rup Narain v. State (3) and that of the Divi- 
sion Bench in Ganga Singh v. D- jD. C. (4) relates to the 
scope of objections under s. 20(2) of the Act. I think 
the .case before ns is distinguishable, on facts from both 
the , cases mentioned above. Although, I prefer the 
7'atto decidendi of Ganga Singh v. Deputy Director, 
Consolidation (4) on this limited point, yet, I think that 
the petitioner befor.e us is not entitled to any relief on 
the. facts of. his .case.. The petitioner had only a tech- 
nical right to file an objection under s. 20(2) of the Act. 
He was not able to show any. fresh facts between the 
earlier and the later .stage. The petitioner has also not 
been able to show, why the bar of finality imposed by 
r. 34(13) of the rules made under' the Act should not 
have been applied a^inst him; by the Consolidation 


(1) 1967 R.D. 61. 
(8) 1962 A.L.J, 688: 
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Officer and the Settlement Officer when they dismissed 
his objections under s. 20(2) of the Act. It is true that, 
having filed the revision application under s. 48 of the 
Act against the decision in proceedings under s. 12 of 
the Act, the petitioner could, theoretically, have asked 
the consolidation authorities to await the decision on his 
earlier revision application before rejecting his objec- 
tion under s. 20(2). It, however, seems to me that an 
objection under s. 20(2) can be rejected on the ground 
that the same matter has already been raised and decided 
finally under s. 12 and no new facts are disclosed. The 
petitioner never objected under s. 20(2) that a final 
decision on his revision application against proceedings 
under s. 12 should be awaited. Moreover, a presum- 
ably final decision was already there in this case. An 
appeal filed as of right could certainly postpone finality 
attached to an order passed by the Consolidation Office) 
under s. 12 of the Act, but the mere filing of a revision 
application does not, either on general principles or on 
the language of the provisions of the Act or of rules 
framed thereunder, by itself remove the bar of finality 
imposed by r- 34(3) until the revision application is 
allowed. On the view taken by me, the petitioner 
could have obtained a fresh or additional right if his 
first revision application were actually allowed. The 
petitioner has not disclosed any possible ground upon 
which his revision application under s. 48 against the 
decision in proceedings under s. 12 of the Act could be 
allowed so as to remove the bar. The earlier decision 
under s. 12 was not assailed as void. No want of juris- 
diction in giving that decision was even alleged. In 
fact, the revision application filed by the petitioner 
against decisions in proceedings under s. 12 of the Act 
was actually dismissed before he came to this Court. 
No injustice was shown to have been suffered by the 
petitioner. Even though hi« right to object under s. 
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20(2) technically survived, his right to obtain re-adjudh 
cation on the same facts was not shown to survive after 
the decision under s. 12 of the Act. The petition 
before us is liable to be dismissed, on the facts of the 
case, by applying one of the grounds of the Division 
Bench decision in Ganga Singh’s case (1) itself. 

For the reasons given above, I would dismiss this 
petition with costs. 


By the Court;— This petition fails and is dismissed 
with costs. 


(1) 1965 R.D. 12. 
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SMT.KALAWATI ... Appellant, 


BISHESHWAR 


v. 


Respondent. 


{ON APPEAL FROM THE HIGH COljRT 
AT ALLAHABAD) 

Refdrms Act, I of 

r Effect of Its deletion by s. 6 of U. P 

Land Reforms (Amendment) Act, XX. of 1954 and by s. 3 
of Act XFIII of 1956 — Transferee becomes hhxixm.dh.'a.x — 
Enforcement of hts rights to compensation and rehabili- 
tation grants from 1st July, 1952. 

The impact of cl (b) of s. 23(1) of the Art on the transfer 
made after 7th July, 1949 is that though the transferee by 
reason of such transfer becomes the intermediary and a 
qhumidhar under s. 18, it bars recognition of his rights as 
such bhumidhar for any of the purposes of the Act whatso- 
ever. Instead, as a result of the deeming provision in the 
clause, the transferor continues to have those rights notwith- 
standing the transfer. 


1967 

August 17. 


As a result of the deletion of cl. (b) as from 10th October, 
1954 the bar against recognition is removed and the trans- 
feree can enforce his rights as from that date. The deletion 
of cl. (b) by Act XX of 1954 was, however, prospective. 
Therefore, for the period between 1st July, 1952 and 10th 
October,. 1954 the rights of the transferee under the Act such 
as the right of compensation and rehabilitation grant, would 
still not be recognised. To remove this diflScuIty the Legis- 
lature by s. 3 of the Amendment Act, 1956 made the deletion 
of cl. (b) retrospective from the date of the commencement of 
the Act with regard to the right of the transferee to com- 
pensation and rehabilitatiofi grant. 

Civil Appeal No. 963 of 1964 from the Judgment 
and Decree, dated the 2nd April, 1963, of the Allah- 
abad High Court, Lucknow Bench in Special Appeal 
No. 30 of 1962. : 
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B. P. Jha and C.:P. Lal, for the Appellant. 

S. S. Shukla, for the Respondent. 

The following judgment of the court was delivered 

W— ■ 

Shelat, J.:— This appeal by certificate raises the 
question of construction of cl. (b) of. s. 23(1) of the 
U. P. Zamindari Abolition and Land Reforms Act, 1 
of 1951 (hereinafter referred to as the Act) and the 
effect of its deletion by s. 6 of the U. P. Land Reforms 
(Amendment) Act, XX of 1954 and later by s. 3 of the 
U. P. Land Reforms (Amendment) Act, XVIII of 1956. 

Some of the relevant facts may first be set out: 

Prior to 14th June, 1952, Rapurthala Estate was the 
owner of the mango grove in suit. On 14th June, 1952 
the Estate sold the said grove to the appellant. A 
notice to quit was thereafter served on the respondent- 
tenant but as he failed to deliver possession the Kapur- 
thala Estate and the appellant filed on 12th May, 1954 
the suit out of which this appeal arises. On 1st Octo- 
ber, 1959, the Kapufthala Estate withdrew from the 
suit leaving the appellant the sole plaintiff. The res- 
pondent-tenant raised several defences in his written 
statement. The trial court raised several issues amongst 
which Issue no. 7 was : “Whether any rights have 
accrued in law in favour of plaintiff no. 2 under the 
sale-deed, dated 14th June, 1952”. The trial court 
tried that as a preliminary issue and held that the sale- 
deed in favour of the appellant was void, that she did 
not acquire thereunder any interest in the said property, 
and in that view dismissed the suit. In appeal the 
learned Civil Judge, Mohanlalganj, held that the sale- 
deed was not void and that after the deletion of cl. (b) 
of s.'23(l) by Amendment Act, XX of 1954, the appeb 
lanr was entitled to maintain die suit despite with- 
drawal by the Kapurthala Estate. Con^qudntly, he 
remanded the case to the trial court for deciding the 
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rest of the issues. Against tliat order the respondent 
I ec an appeal in the High Court contending once 
again that the said sale was void and conferred no right, 
title or interest in the appellant; and being void from 
Its inception, remained void for all time and could not 
be taken into consideration in spite of the deletion of 
the said cl. (h). The learned Single Judge, who heard 
that appeal dismissed it holding that the said sale w^as 
a \alid tiansfei, that cl. (h) of s. 23(1) only provided a 
3an against lecognition for any of the purposes under 
the Act and that after its deletion first by Act XX of 
1954 and then by Act XVIII of 1956 the appellant 
could maintain the suit though the Kapurthala Estate 
had withdrawn therefrom. The Division Bench of the 
High Couit which heard the Special Appeal against the 
judgment of the learned Single Judge differed from the 
view of s. 23(1)(5) taken by him, allowed the appeal 
and dismissed the suit. 

Counsel for the respondent contended (i) that the 
effect of s. 23(1)(5) was that transfers made after 7th 
July, 1949, were void for any purpose whatsoever; and 
(ii) that in any event withdrawal by the Kapurthala 
Estate from the suit must date back from the inception 
of the suit and, therefore, the Division Bench was 
correct in dismissing the suit. To appreciate these con- 
tentions it is necessary to read first some of the provi- 
sions of the Zamindari Abolition Act. 

The object of the Act as declared by its long title is 
to jrrovide for abolition of the Zamindari system involv- 
ing intermediaries between the tiller of the soil and the 
State, for acquisition of their rights, title and interest 
and to reform the law relating to land-tenures conse- 
quent upon such abolition and acquisition. S. 3(12) 
defines an “intermediary” to mean wnth reference to 
any estate a proprietor, under proprietor, sub-pro- 

X06 — Ap 



1967 


.Smt. Kala- 

WAOI 

XL 


Shelat, J. 


830 THE INDIAN I.AW REPORTS [1967 

prietor, Thekedar, peimanent lessee in Avadh and 
permanent tenure-holder of such estate or part thereof. 
Cl. IS defines an “intermediary grove” to mean grove- 
land held or occupied by an intermediary as such. S. 
4 authorises the State Government to declare by noti- 
fication that as from the date to be specified, all estates 
shall vest in the State and as from the date so specified, 
all such estates shall stand transferred to and vest in the 
State except as therein provided. S. 6 lays down the 
consequences of the vesting and provides inter alia that 
all rights, title and interest of all the intermediaries in 
every estate in such area as may by notification be S])eci- 
fied shall cease and be vested in the State. S. 18 deals 
with settlement of certain lands with intermediaries a.s 
Bhumidhars and provides that subject to certain sec- 
tions therein set out all lands in possession of or held 
or deemed to be held by an intermediary as Sir, Khud- 
kasht or an intermediary’s grove on the date imme- 
diately preceding the date of vesting shall be deemed 
to be settled by the State Government with such inter- 
mediary who shall be entitled to take or retain posses- 
sion as a Bhumidhar thereof. S. 23.(1) reads as follows : 

“Notwithstanding anything contained in any 
law, no transfer, by way of sale or gift of any estate 
or part thereof: 

(a) made on or after the first day of July, 

1948, shall be recognised for the purpose of 
assessing the amount of rehabilitation grant 
payable to the intermediary; 

(b) made after the seventh day of July, 

1949, shall be recognised for any purpose 
whatsoever and the estate shall be deemed to 
continue to vest in the transferor. ” 

Chap. Ill of the Act deals witli compensation payable 
to the inteimediary and its assessment and ss. 73 and 
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74 in Chap. IV provide for rehabilitation grant pay 1967 
able to such intermediary. By s. 6 of the Act XX of sot. k7la- 
1954 the Legislature repealed cl. (>b) of s. 23(1). In 
1.956, the Legislature passed another Amendment Act Bishes^a* 
XVIII of 1956 which by s. 3 provided that “s. 6 of the Shtiat. j. 
U. P. Land Reforms (Amendment) Act, 1954 deleting 
cl. (b) of sub-s. 1 of s. 23 shall in the matter of assess- 
ment and payment of compensation, or rehabilitation 
grant be deemed to have had the effect from the date 
of the commencement of the Principal Act.” 

As aforesaid, Kapur thala Estate sold the property in 
question to the appellant before 1st July, 1952, when 
the Act came into operation. Therefore, as the law 
then stood the sale was a valid transaction and vested in 
the appellant all the rights, title and interest which the 
Kapurthala Estate possessed in the said land, subject of 
course to such rights, if any, which the respondent had 
as a tenant under any tenancy law in force then. The 
question is what was the impact of the Act which was 
brougltt into force after the said sale. Did the Act 
prohibit any such sale or declare that such sale to be 
void and of no effect though valid when made before 
the Act came into force ? Leaving aside for the time 
being cl. (h) of s. 23(1) there is othemise nothing in 
the Act which provides that a transfer validly effected 
prior to 1st July, 1952, shall be void and will have no 
effect. There is also nothing in the Act touching the 
consequence of such a transfer under the Transfer of 
Property Act. 

Tlie learned Single Judge of the High Court held 
that rrhat s. 23(1)(5) did was only to preclude recog 
nition of a .sale made on or after 7tb July, 1949, for any 
purpose whatsoever, that is, -for any of the purposes 
under the Act but dicL not render such a sale void. 

Therefore ‘‘for piujKtses under the Contract Act the 
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transfer was not invalid and transfer of. property had 
smt. Kalv taken place but for purposes of the U. P. Zamindari 
Abolition and Land ■ Reforms Act, primarily for assess- 
Bi eHBBHW AR ment of compensation and calculation of rehabilitation 
shtSat, j. grant the transfer was not to be recognised but that does 
not mean that the transfer was declared void”. The 
sale, according to him, was thus a valid transfer but it 
could not be recognised by the courts until the ban in 
cl. (b) existed. He observed that as the deletion of cl. 
(b) by Act XX of 1954, was prospective, so far as the 
courts were concerned it was a case of devolution of 
property with effect from lOth October, 1954. Conse- 
quently, withdrawal in 1959 by Kapurthala Estate from 
the suit did not affect its maintainability, the appellant 
being on the record as the second plaintiff and tlic ban 
against recognition of the sale in her favour ha,\4ng’ been 
already removed before the withdrawal. 

The Division Bench of the High Court disagreed with 
this view and held that the words “any purpose” in 
cl. (b) were wide enough to include all purposes, that, 
therefore, the sale could not be recognised that even 
If those words were given a restricted meaning as the 
eaine Single Judge did, viz., for any puipo.se under 
he Act It made no difference, for,' no court could 
lecognise the tran.sfer for any purpose under i1h> Ac( 

T herefore, on 1st July. 1952 when the Act came int<; 
fm-ce the question would arise as to who became the 

citiai as cl. (b) provided that in the case nf c 

was *e Kap„„„a,a Es«,e wl " 
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dhai and was entitled to the rights of a Bhumidhar and 1067 
not the appellant. This position continued till 10th s^i^^K^LA- 
October, 1954, when cl. (b) was deleted. But since the T 
amendment was prospective it did not serve any useful bishbs^r 
pm pose for it affected transfers made after and not sheiat, J. 
before the amendment was enacted. Therefore, the 
Kapurthala Estate remained the Bhumidhar under s. 18 
am as such Bhumidhar the Kapurthala Estate alone 
could sue the respondent for eviction. According to 
the Division Bench s. 3 of Act XVIII of 1956 which 
retiospectively deleted cl. (5) from the commencement 
of the Act did not help the appellant, for the deletion 
was foi a limited purpose, viz., for assessment and pay- 
ment of compensation and rehabilitation grant. It did 
not, therefore, change the position so far as the ques- 
tion as to who became the Bhumidhar on 1st July, 1952, 
is conoeined. Kapurthala Estate continued to remain 
the Bhumidhar and its withdrawal from the suit render- 
ed the suit non-maintainable as the appellant could not 
continue the suit as she was not the Bhumidhar. In 
this vieiv, the Division Bench held that the Kapurthala 
Estate ivas the intermediary on 30th June, 1952 and 
Bhumidhar from 1st July, 1952 and this position was 
not affected by the repeal of d. (b). The estate and 
not the appellant, therefore, could claim Bhumidhari 
rights under ,s. 18 to evict the respondent. 

Counsel lor the respondent in support of this view 
aigued that the effect of cl. (5) was that the transfer 
was void from its inception and, therefore, neither the 
prospective deletion of that clause in 1954 nor the 
retrospective deletion thereof in 1956 conferred tire 
status of Bhumidhar on the appellant. That being the 
position, he argued that the appellant was not entitled 
to maintain the suit after withdrawal by the Kapurthala 
Estate therefrom. In our opinion, it is not possible to 
accede to these contentions. 
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There is a clear distinction between a transaction 
being void that is, non-existent front its very inception 
and a ban against its recognition. Indeed when it is 
said that such a transaction is not to be recognised for 
any purpose whatsoever it postulates that the transac- 
tion does exist and is valid but is not to be recognised. 
Recognition means, according to Jowatt s Dictionary of 
English Law, p. 1486, an acknowledgment. According 
to the Shorter Oxford Dictionary, (3rd ed.) Vol. II, p. 
1673, recognition means: “The action or fact of per- 
ceiving that some thing, person, etc., is the same as one 
previously known; the mental process of identifying 
what has been known before; the action or fact of 
apprehending a thing as having a certain character be- 
longing to a certain class’’. There is thus a clear dis- 
tinction between a transaction being void and one 
though valid and existent which is not to be recognised 
or acknowledged. The Legislature also appears to be 
fully aware of the distinction between a void transaction 
and one which is not to be recognised. In ss. 21 and 
166 the Legislature has declared certain transactions 
therein set out void and of no effect as against cl. (h) 
of s. 23(1) where it provides only a bar against recog- 
nition. That Ireing so it is impossible to say that the 
bar of recognition in cl. (b) to a transfer made after 
7th July, 1949, means that such a transfer is void. The 
sale in favour of the appellant was, therefore, valid and 
did have the effect of conveyiiig and vesting the owner- 
ship of the property in the appellant. 

What then is the true effect, of cl. (//) ? ’Lhe sale in 
favour of the appellant transfened all rights of owner- 
ship of the Kapurthala Estate in the appellant and, 
therefoie, the appellant became the Zamindar in res- 
pect of that property. S. 4 of the Act abolished Zamin- 
dari rights and vested those rights in lh(’ State. Under 
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s. 18 the Zauiiiidar who is the intermediary would 
become the Bhumidbar and, therefore, by reason of the 
sale in her favour it was the appellant t/ho became 
entitled to tlie Bliuniidhar's rights. But for cl. (b) of 
s.- 28(1) it would be the appellant who trould have to 
be recognised as sucli Bhumidbar and it-tvould be she 
who would be entitled to the rights of compensation 
and rehabilitation grant under Chaps. Ill and IV as an 
intermediary, the right to retain possession of the pro- 
perty and to evict a tenant therefrom. That is the 
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.simple position emerging from ss. 4, 18 and 23(1)(&). 


In the earlier part of its judgment the Division Bench 
expressed its inability to appreciate as to tvhy the Legis- 
lature went out of its tray to enact cl. (jb). For it did 
not matter to the State as to whether it was the trans- 
feror or the transferee who became the Bliumidhar. 
But the Legislature had a clear purpose in enacting cl. 
(b) and it is becau.se the learned Judges failed tO' appre- 
ciate that purpose that they allowed themselves to 
deviate from the true construction and object of that 
clause. The Legislature was aware that transfers of 
Zamindari properties had taken place before the Act 
came into force and as a result it would be the trans- 
ferees thereunder who would be the intermediaries and, 
therefore, Bhumidhars tinder s. 18 with rights inter alia 
to compen,sation and rehabilitalion grant. The pur- 
pose of the Legislature, hotvever, was to recognise the 
original owners, that is, the transferors as persons 
entitled to the rights of Bhumidhars and, therefore, 
provided in d. (b) that no .such transfer is to be recog- 
ni.sed “For any purpose whatsoever”. Though, there- 
fore, such a transfer made the transferee an intermedi- 
ary and, therefore, a Bhinnidhar under s. 18 cl. (h) laid 
down a bar against its recognition. The tvords “any 
purpose Avhatsoever” were used iii cl. (h) as cl. (e) of 



Hi 


m 



836 the INDIAN LAW REPOR'l’S [1967 

,s. 23(1) provided that a transfer made on or after 1st 
July, 1948 was not to be recognised for the purpose 
only of assessing rehabilitation grant payable to an inter- 
mediary. But there are purposes under the Act other 
than payment of rehabilitation grant such as compen- 
sation payable' under Chap. Ill and other rights of a 
Bhumidhar provided in other parts of tlie Act. When 
s. 23(1) is read as a whole it is clear that with respect to 
transfers made after 7th July, 1949 the Legislature 
wanted to lay down a bar against its recognition for all 
these purposes also and hence advisedly used the words 
“for any purpose whatsoever”, that is, for all purposes 
undei the Act. The Division Bench, therefore, was 
not right in saying that cl. (b) did not serve any useful 
purpose and that it did not appreciate why the Legis- 
lature had enacted that clause. It is because this was 
the purpose of enacting cl. (b) that the Legislature also 
enacted a deeming provision under which the estate is 
to be deemed to continue to vest in the transferor. The 
impact of cl. (b) on the transfer made after 7th July, 
1949, is that though the transferee by reason of such 
transfer becomes the intermediaiy and a Bhumidhar 
under s. 18, it bars recognition of his rights as such 
Bhumidhar for any of the purposes of the Act what- 
soever. Instead, as a result of the deeming provision 
in the clause, the transferor continues to have those 
rights notwithstanding the transfer. If the clause Iiad 
rendered such a transfer void and, therefore, non-exis- 
tent, the transferor would have remained the owner of 
the property and would have the rights of a Bhumidhar 
under s. 18 and there would not have been any necessity 
of enacting the defeming provision under which the pro- 
perty though transferred is deemed to continue to vest 
in such transferor. 

In this view the sale in favour of the appellant rvas 
not void but a valid sale. It was she who became the 
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interniecliary and it was her rights as sttch intermediary fytit 
which s. 4 abolished. By virtue of the combined effect 
of ss. 4 and 18 she became the Bhumidhar. But for 
cl. (b) her rights as such Bhumidhar would have been b^s heshw ar 
recognised and she tvould have been entitled to the shriat. j. 
rights as such Bhumidhar under the Act. But by rea- 
son of the bar against recognition of the sale no court 
can recognise and give effect to those rights. As the 
property is deemed to continue to vest in the transferor 
it is he who can exercise those rights. As a result of 
the deletion of cl. {/;) as from 10th October, 1954, the 
bar against recognition is removed and the transferee 
can enforce his rights as from that date. The deletion 
of cl. (b) by .A.ct XX of 1954 was, however, prospective. 
Therefore, for the period between 1st July, 1952 and 
I Oth October, 1 954, the rights of the transferee under 
the Act such as the right to compensation and reha- 
bilitation grant, would still not be recognised. To 
remove this difficulty the Legislature by s. 3 of the 
Amendment Act, 1956, made the deletion of cl. (b) 
retrospective from the date of the commencement of the 
Act tvith regard to the right of the transferee to com- 
pensation and rehabilitation grant. 

The position which emerges from this discussion is 
that tvhen the suit was filed though the appellant was 
the intermediary and the Bhumidhar under s. 18, her 
right to evict the respondent could not be recognised. 

As the estate was deemed to continue to vest in the 
transferor, Kapurthala Estate had to join in the suit as 
a co-plaintiff. From 10th October, 1954, the bar was 
removed and the appellant became entitled to maintain 
the suit in her own right and the withdrawal of Kapur- 
thala Estate as plaintiff no. 1 did not affect the main- 
tainability of the suit. The contention of Mr. Shukla 
that the withdrawal must be deemed to date back to 
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the institution of the suit has in our view no force. No 
such order was made by the trial court which ordered 
the withdrawal. The withdrawal, therefore, took place 
after the bar under cl. (b) against recognition of the 
appellant’s rights was deleted and the appellant, there- 
fore, had the right to maintain the suit. 

The appeal is allowed; the judgment and decree of 
the Division Bench of the High Court are set aside, the 
suit is restored and the trial court is directed to pro- 
ceed with the suit in accordance with law. The res- 
pondent will pay to the appellant costs throughout. 

Appeal allowed. 
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DHARA SINGH ... Appellant, 1937 

August It- 

DISTRICT JUDGE, MEERUT, 


AND ANOTHER RESPONDENTS. 

(ON APPEAL FROM THE HIGH COURT 
AT ALLAHABAD) 

P. Kshettm Samitis (Electicn of Pramukhs and Up-Pra» 
mukhK and Settlement of Election Disputes) Rules, 1962, 
rr. S7(a), 4l> and 43 — Defence open to returned candidate — 
Can prov^ that certain votes should have been counted in 
his favous 

Accordinsr to r. $7Ca), read with r. 40, the returned candi- 
date can take any defence to show that he has been validly 
elected. He c^n allege and prove that certain votes should 
have been counted in his favour. R. 43 also places no limi- 
tation on the jurisdiction of the Judge. 

U. P. Kshettra Samitis (Election of Praraukhs and Up- 
Pramukhs and Settlement of Election Disputes) Rules, 1962, 
Sch. 11, Instruction 1(5 ) — ''Exhausted papef*— When ballot^ 
paper is not an "Exhausted paper*\ 

Where a third preference was recorded on a ballot-paper in 
favour of a continuing candidate while the second preference 
was for a candidate who had been eliminated at one stage 
held, that such a ballot-paper will not be an “exhausted 
paper’*. 

Civil Appeal no. 2232 of 1966 against the Judgment 
and Order, dated the 22nd July, 1965 of the Allahabad 
High Court in Civil Miscellaneous Writ Petition no. 
75 of 1964. 

S. C. Aganoala, Anil Kumar Shiva Pujan Singh, 
for the Appellant. 

B. D. Sharma, for Ae Re 5 p 0 ndept.No. 2. 
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The following Judgraeni of the Couft was deli\'ered 

by- 

SiKRi, J,:— This appeal by special leave is directed 
against the judgment of the Allahabad High Court 
dismissing the writ petition under Art. 226 of the 
Constitution filed by Dhara Singh, appellant before 
us: Dhara Singh had prayed for a writ, order or direc- 
.tion in the nature of certiorari quashing the judgment 
of the Distiict Judge, Meerut, dismissing the election 
petition filed by Dhara Singh challenging the election 
of Pitam Singh to the office of Pramukh, , BJock Tani, 
on 8 th July, 1962. 

Ttvo points were raised before us: first, that the 
District Judge had no jurisdiction to count ballot-paper 
no, 004p in favour of Pitam Singh and that the returned 
candidate had no right to claim that ballot-papers not 
already counted in his favour .should be so counted; 
and secondly, that, at any rate, the District Judge erred 

m law m counting ballot-paper no. 00-15 in faNour of 
Pitam Singh. 

The relevant statutory provisions are as follows ; 
rhe, election is governed by the provisions of the U. P. 
Kshettra Saraitis (Election of Pramukhs and Un- 
Pramukhs and Settlement of Election Disputes) Rules, 
? hereinafter called the Rules. Rr S 7 ^>9 40 4 ^ 
and 44 are as follows: ' ' ’ ‘ ’ ’ 

that may he claimed by the peti- 

ftmer.-A petitioner may claim ritlier of the fol- 
lowing declarations— 

(a) that the election of the returned candi- 
date is void; 

' ^ W tliat the election of the returned candi- 

candidate has been duly elected, . 



2 ALL.] 


84} 


ALLAHABAD SERIES 

39, Recrtjnina^^^^^ seat clmmed. — ^\Vhen 

in an election petition a declaration that any dhI^ 
candidate other than the returned candidate has 
been dul) elected is claimed, the returned candi- DlSTRlCt 
date or any other party may give evidence to prove ssieerut 
that the election of such candidate would have sikn, j. ■ 
been void if he had been the returned candidate 
and a petition had been presented calling in 

' question his election. 

40. Procedure.— (1) Except so far as provided 
by the Act or in these Rules, the procedure pro- 
vided in the Civil Procedure Code, 1908, in re- 
gard to suits, shall in .so far as it is not inconsis- 

.‘i tent with the Act or any provisions of these rules 
and it can be made applicable, be followed in the 
hearing of the election petitions : 

Provided that — 

(ff) any two or more election petitions re- 
lating to the election of the same person, may 
be heard together; ^ 

(b) The, Judge shall not be required to re- 
cord or to have recorded the evidence in full 

■ but shall make a memorandum of the evi- 

dence sufficient in his opinion for the; pur- 
pose of deciding the case; . 

(c) the Judge may, at any stage of the pro- 

ceedings, require the petitioner to give fur- 
ther cash security for the payment of the costs 
incurred or likely to be incurred by any 
respondent; ' 

h (d) for the purpose of deciding any issue 

the Judge shall be required to order produc- 

■ tion of or to receive only so much evidence, 
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otal or documentary, as he considers neces- 
sary; 

(e) no appeal or revision shall lie on a 
question of fact or law against any decision 
of the Judge; 

(f) the Judge may review his decision on 
any point on an application being made with- 

; in fifteen days from the date of the decision, 
by any person considering himself aggrieved 
, . thereby; 

(g) no witness or other person shall be re- 
. ; quired to state for whom he has voted at an 

election. 

(2) The provisions of the Indian Evidence Act, 
,1,872 (Act no. 1 of 1872) shall be deemed to apply 
in all respects to the trial of an election petition. 

(3) Before the hearing of an election petition 
commences or before the final hearing takes place, 
the petition may be withdrawn by the petitioner 
or the petitioners, as the case may be, by making 
an application to the Judge requesting for the 
withdrawal of the petition and upon the making 
of such an application the petition shall stand 
withdrawn and no further action shall be taken for 
its trial: 

43 Findings of the Judge. — (1) If the Judge 
after making such inquiry as he deems fit finds in 
respect of any person whose election is called in 
question by a petition, that his election was valid 
he shall dismiss the petition as against such person 
and award costs at his discretion. 

(2) If the Judge finds that the election of any 
person was invalid he shall either— 

^ vacancy to have been 

oreated, or 
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(b) declare another candidate to have been 
duly elected and in either case may award 
costs at his discretion. ‘ 

44. Grounds on xvhich a candidate other than 
the returned candidate mayi be declared to have 
been elected . — If any person who has lodged an 
election petition has, in addition to calling in 
question the election of the returned candidate, 
claimed a declaration that he himself or any other 
candidate has been duly elected and the Judge is 
of the opinion that in fact the petitioner or such 
other candidate received a majority of the valid 
votes, the Judge shall after declaring the election 
of the returned candidate to be void, declare the 
petitioner or such other candidate as the case may 
be, to have been duly elected: 

Provided that the petitioner or such other 
candidate shall not be declared to be duly elected 
if it is proved that the election of such candidate 
would have been void if he had been the returned 
candidate and a petition had been presented call- 
ing in question his election.” 

Relevant part of Sch. II to the Rules is as 
follows : — 

"‘Schedule IL — Instructions for the Determina- 
tion of ReS’Ult: 

In this Schedule— 

(1.) the expression “continuing candi- 
date” means any • candidate not elected 
and not excluded, from the poll at any 
given time; ... 

(2) the expression “first . preference” 

means the number 1 set opposite the 
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name of any caiKiidate the expression 
“second preference” similarly means the 
number 2, the expression “third prefer- 
ence” the number 3, and so on; 

(3) the expression “next available pre- 
ference” means the second or subsequent 
preference recorded in consecutive nu- 
merical order for a continuing candidate, 
preferences for candidate already exclud- 
ed being ignored; 

(4) the expression “unexhausted pa- 
per” means a ballot-paper on which a 
further preference is recorded for a conti- 
nuing candidate; 

(5) the expression “exhausted paj^er” 
means a ballot-paper on which no fur- 
ther preference is recorded for a conti- 
nuing candidate; providing that a paper 
shall be deemed to be exhausted in any 
case in rvhich — 


(а) the names of two or more 
candidates whether continuing or 
not are marked with the same figure, 
and are next in order of preference; 
or 

(б) the name of the candidate 
next in order of preference whether 
continuing or not, is marked by a 
number not following consecutively 
after some other number on the 
ballot-paper or by two or more num- 
bers. 

The relevant facts are that election for the office of 
Pramukh of Block Jani was held on 8th July, 1962, 


--r 
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under the provisions of Uttar Pradesh Kshettra Sami- 
tis and Zila Parishads Adhiniyam, 1961 (U. P. Act no. 
XXXIII of 1961)— hereinafter referred to as the Act. 

At the said election following six persons were the 
candidates : 

(1) Shri Dhara Singh. sikn, j 

(2) Shri Pitam Singh. 

(3) Shri Mahabir Singh. 

(4) Shri Sham Singh. 

(5) Shri Kalloo Singh. 

(6) Shri Budh Singh. 

After following the instructions contained in Sch. II, 
the Returning Officer found that Dhara Singh and 
Pitam Singh had obtained equal number of votes and 
chose to. draw a lot, and declared Pitam Singh as the 
elected candidate. Dhara Singh thereupon filed an 
election petition under the Act and the Rules raising 
a number of points. The District Judge, who heard 
the election petition, held that the Returning Officer 
made a mistake in not crediting Pitam Singh with the 
thii'd preference in ballot-paper no. 0045. The Dis- 
trict Judge held : 

“The only point that has to be seen is whether 
this third preference should have been credited 
to Pitam Singh or not. The definition of the 
expression “next available preference” has already 
been given above. Under r. 6(5) the sub-parcels 
are to be arranged according to the next-available 
preferences. The ballot-paper does not become 
exhausted as long as there is a preference recorded 
in it for a continuing candidate. Pitam Singh was 
a continuing candidate when the ballot-paper cast 
in favour of Sham Singh were to be arranged in 
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sub-parcels containing the exhausted and unexhaust- 
ed ballot-papers. The learned counsel for the 
petitioner has contended before me that the third 
preference could not have been credited in favour 
of Pitam Singh inasmuch as the second preference 
in favour of Mahabira had not been utilised as he 
was the first to be excluded on the basis of the first 
preference votes and his contention is that the 
third preference cannot be taken into considera- 
tion. This contention to my mind has no force. 
Under the scheme of the counting as provided in 
the instructions a voter could have given his pre- 
ference in the present case up to six preferences 
as there were six candidates who were seeking 
election. To my mind as long as there is any 
preference in a ballot-paper which has not been 
exhausted according to the rules that preference 
has to be taken into consideration and to be 
credited to the continuing candidate in whose 
favour the preference is. Consequently, to my 
mind the Presiding Officer was in error when he 
did not count the preference in favour of Pitam 
Singh recorded in the ballot-paper no. 0045. 
Crediting this preference to Pitam Singh, we find 
that the total number of votes which he obtained 
comes to 20 as against the total number of 10 in 
favour of Dhaia Singh on the tod counting. 

my for diunung the lots and Pitam Singh should 

have been declared as elected as a rpcnU 

ino- oc fU '=^«:cLea as a lesult of count- 

ft self as there were only two continuing candi- 
. ates and put of these continuing candidates Pitam 
Stngh had secured the larger number of vomf ' 
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Dhara Singh then filed a writ petition under Art. 1961 
226 of the Constitution challenging the declaration dhara 
given by the Returning Ofiicer and the order of the 
District Judge, referred to above. The High Court 
held that the District Judge was correct in allotting Meerut 
ballot-paper no. 0045 to Pitam Singh. The High sikri, j. 
Court also repelled the contention that the District 
Judge was not entitled to take into account ballot- 
paper no. 0045, and to award it to Pitam Singh, because 
Pitam Singh had not filed any recrimination in the case 
in order to claim the benefit of the ballot-paper. The 
High Court was of the view “that this was a case of 
rebuttal and not recrimination, as held in the Full 
Bench decision of the Allahabad High Court in Nathu 
Ram V. R. P. Dikshit (1). According to it the decision 
of this Court in Jabar Singh v. Genda Lai (2) was not 
applicable to the facts of the case. 

It has been strongly contended before us by the 
learned counsel for the appellant that the decision of 
this Court in Jabar Singh v. Genda Lai (2) governs 
the interpretation of the Rules. In that case, this 
Court was concerned with the interpretation of ss. 97, 
100(l)(<i) and lOl(fl) of the Representation of the Peo- 
ple Act (43 of 1951) and r. 57(1) of the Conduct of 
Election Rules, 1961. We find that the terms of those 
sections are different and, in particular, s. 100(l)(d) is 
materially different because it uses the words “that the 
result of the election, in so far as it concerns a return- 
ed candidate, has been materially affected” which do 
not occur in rr. 37 and 39. It was these words which 
were in part relied on to limit the scope of the enquiry 
in cases arising under the Representation of the Peo- 
ple Act. But the language of the rules here is simple 
and quite different. It would be noticed that r. 37(a) 

(1) A.I.R. 1%6 All. 464. . (1964) 6 S.C.R. 84, 
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is wide and no rule prescribes the grounds on which 
the election of the returned candidate is to be declared 
void. In this case we are not concerned with r. 37(&) 
or r. 39. But the learned counsel for the appellant 
contends that reading rr. 37 and 39 together it is clear 
that the trial of the election petition takes place in 

■ two compartments; first to judge whether the returned 
candidate’s election is void, and, then, to decide Whe- 

■ ther any other candidate should be declared to be duly 
elected. He says that it is only in the latter case that 
any recrimination can be made under r. 39. We are 

■ uMble to agree with this contention. It seems to us 
that according to r. 37(a), read with r. 40, which except 

•for certain section, applies the procedure in the Civil 
Procedure Code, the returned candidate can take any 
defence to show that he has been validly elected. If 
the petitioner in the election petition can allege and 
.prove that some votes cast in favour of the returned 
candidate should be rejected, there is no reason why 
the returned candidate should not be able to allege and 
prove that certain votes should have been counted in 
his favour. R..43 which deals with the findings of 
- Ae Judge also shows that the suggested limitation on 
I ills, jurisdiction does not exist. 

j it is mot necessary to decide in this case whether 
Nath^ Rum v. R. P. Dikshit (1) was correctly decided 
or . not. Accordingly, we hold that the District Tudue 
was entitled^ jo go into the question whether ballot- 
paper, no. 0045 should have been counted in favour of 
Pitam Singh or not. 

paper within the definition quoted above. The con- 
ention jeems to be contrary to the definition because 
the definition expressly says that a ballot-paper on 

( 1 ) A.LR. 1966 All. 464. ^ 
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which no further preference is recorded for a conti- 
nuing candidate shall be- an exhausted paper. On the dbara 
facts of this case, Pitam Singh was a continuing candi- v. 
date and there was a preference recorded for him on jS® 
ballot-paper no. 0045. But the learned* counsel says 
that this was a third preference and the second prefer- sikri, j. 
ence on this paper was for .Mahabir' Singh who was eli- 
minated at one stage. Now, the fact that Mahabir 
Singh was eliminated does not make the ballot-paper 
an exhausted paper within the definition given in the 
Rules. We agree with the* conclusion of the District 
Judge on this point. 

In the result the appeal fails and is dismissed. Under 
the circumstances there will be no order as to costs. 


Appeal dismissed 
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SUPREME COURT 


V APPELLATE COURT 

i Before the Hon’ble Mr. Wanchoo, the Chief Justice, 

I the Hon’hle Mr. Justice Bachawat, th\e Hon’ble Mr. 

I Justice Ramaswami, the Hon’ble Mr. Justice Mitter 

i and the Hon’ble Mr. Justice Hegde. 

] The COLLECTOR, VARANASI ... AppellXnt, 

1 August SO, 

V* 

GAURI SHANKER MISRA 

AND OTHERS ... RESPONDENTS. 

1 . (ON APPEAL FROM THE HIGH COURT 

AT ALLAHABAD) 

Defence of India Act, 1939, s, 19(1)(/) and Constitution of 
India, Art 136 — Appeal to High Court against order of 
arbitrator — Special leave against the High Court's decision 
can be granted. 

In deciding an appeal under s. 19(1)(/) of the Defence of 
India Act, 1939, against an order of an arbitrator, the High 
Court functions as a ‘Court’ and not as a designated person 
and the decision by the High Court is a ‘determination’. 
Hence, it is within the competence of the Supreme Court to 
grant special leave under Art. 136 of the Constitution against 
such a decision. 

Hanskumar Kishanchand v. Union of India (1) dissented 
from. 

Civil Appeal No. 1040 of 1965 from the Judgment • 
and Order, dated the 11th November, 1963 of the 
Allahabad High Court in First Appeal no. 60 of 1960. 

C. B. Agarwala, (O. P. Rana with him) for the 
Appellant. 

J. P. Goyal and Raghunath Singh\, for the Respon- 
dents. 

The following judgment of the Court was delivered 

by— 

Hegde, J. : — ^This appeal by the Collector of Vara- 
nasi by special leave under Art. 136 of the Constitution 

(1) (1969) S.C.R. 1177. 
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is directed against the decision, dated 11th November, — 
1963 o£ the High Court of Judicature at Allahabad, in coiSotor, 
First Appeal no. 60 of 1960 on its file, which in its 
turn arose from the award made by Shri S. B. Malik, Gauri 

t -i XT - • i Shanker 

District Judge, Varanasi, in certain land acquisition ^sra 
proceedings under cl. (b) of sub-s. (1) of s. 19 of the a^^j. 
Defence of India Act, 1939 (to be hereinafter referred 
to as the Act). 


Before considering die contentions urged on behalf 
of the parties, it is necessary to set out the salient facts. 
For the purpose of constructing the Babatpur Aero- 
drome near Varanasi, the Government acquired in the 
year 1946 about 500 acres of land. Compensation in 
respect of most of the lands acquired was settled by 
agreement. But in respect of the lands with which we 
are concerned in this appeal, 48-01 acres in extent, no 
settlement was arrived at. Therefore, the question of 
compensation in respect of those lands was referred 
to the arbitration of Shri S. B. Malik under cl. (b) of 
sub-s. (1) of s. 19 of the Act. In view of s. 19(1)((?), 
the claimants were entitled to get as compensation the 
market value of those lands as on the date of acqui- 
sition. Before the arbitrator as well as the High Court, 
the parties were agreed that on the material on the 
record, the market value in question had to be fixed 
either on the basis of the sale-deeds produced by the 
claimants or by capitalising the annual profits accruing 
from those lands. The arbitrator rejected the sale- 
deeds produced before him. He adopted the method 
of capitalising the annual profits. On the question of 
annual profits also he rejected the evidence adduced 
on behalf of the claimants. He determined the same 
on the basis of the revenue records for Fasli 1355 read 
with the evidence of the Naib-Tehsildar, Jawal Prasad. 
Aggrieved by th^ decision of the arbitrator, the claim* 


I 

I 

I 

I 

I 
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antSi Went up in appeal to the High Court of Allah- 
abad under s. 19(l)iCf)- The High Court differ- 
ed from the arbitrator as to the value to be attached 
to the sale-deeds produced. It opined that the sale- 
deeds produced were reliable and that they evidenced 
genuine transactions. The High Court fixed the com- 
pensation payable on the basis of Ex. A-42, dated 3rd 
April, 1951. The arbitrator had fixed the compen- 
sation at Rs.26, 454-1 2-0. The High Court enhanced 
the same to Rs.90, 446-3-0. It is against that decision 
that the Collector of Varanasi has filed this appeal after 
obtaining special leave from this Court under Art. 136. 

Sri GoyaZ, learned counsel , for the respondents has 
raised the preliminary objection that no special leave 
could have been granted by this Court under Art. 136 
as the judgment appealed against was neither that of 
a court nor of a tribunal. According to him, the High 
Court while acting under s. 19(1)(/) was a persona desig- 
nata and not a court or a tribunal. His argument on 
this question proceeded thus: S. 19(1)(&) of the Act 
empowers the Central Government to appoint as arbi- 
trator a person qualified to be appointed a judge of the 
High Court; Sri Malik who possessed the required 
qualifications was appointed by the Central Govern- 
ment to act as an arbitrator; it is true that Sri Malik 
was District Judge of Varanasi at the time of his appoint- 
ment, but in law it was not necessary that the person 
appointed should have been a District Judge, and much 
less the District Judge of any particular district; there- 
fore, Sri Malikt acted as a designated person and not as 
a court, hence, the award given by him cannot be 
considered either as a judgment or as a decree or order; 
it was merely an award; when the matter was taken up 
in appeal to the High “Court, the proceedings did not 


2 ALL.] 


ALLAHABAD SERIES 


cease to be arbitration proceedings; its original charac- 
ter: continued even before the High Court; therefore, 
the decision made by the High Court should also be 
considered av an award and further the High Court in 
making that award should be considered as having 
functioned as an arbitrator. In this case, it is not 
necessary to go into the question whether the decision 
of the High Court is a decree, judgment or final order. 
Even according to Sri Goyol, the decision of the High 
Court is a “determination" as contemplated in Art. 
136. That position he had to concede in view of the 
decision of tliis Court in Engineering Mazdoor Sabha' 
V. The Hind Cycles Ltd. (1). In support of his con- 
tention that the High Court while acting under s. 19 
(1)(/) ts’as hot functioning as a court, he placed strong 
reliance on the decision of this Court in Hanskurnar 
Kishnneluvnd v. Union of India (2). That case dealt' 
with two cross appeals arising from a decision of the 
Nagpur High Court under s. I9(jl)(/). Those appeals 
were brought on the strength of the certificates issued 
bv tlie High Court on 25th August,' 1 949 under ss. 109 
and 1 10, C. P. C. In those eases it was contended that 
the appeals were not maintainable for two reasons viz. 
(rt) the decision appealed against is neither a decree, 
judgment or final order and {h) the decision in' ques- 
tion was not that of a court. This Court upheld both 
these contentions. On the second ground taken, A-'en- 
KATARAMA Aiy.ar, J., who spoke for the Court, observed 
thus : ' , 

“Under the law no appeal would have lain to 
the High Court against the decision of .such an 
■ arbitrator. Thus, the provision for appeal to the 
High Court under s. 19(I)(/) can only be cOn.struecl 
as a reference to it as an authority designated ancl 

not as a court.” ' . ' ■ 

.- (i^ (ms) - supp. a> s. c. R. r.2f (2) (wns) s.c.r. im., * ' 
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If thie conclusion that the appeal under s. I9(l)(f) is 
only a reference to an authority designated and not an 
appeal to a court is correct then there is no doubt that 
this Court could not have granted special leave under 
Art. 136. Therefore, the real question is whether that 
decision lays down the law correctly when it stated that 
a High Court while acting under s. I9(l)(f) is not func- 
tioning as a court. 

There was no dispute that the arbitrator appointed 
under s. 19(I)(b) was -not a court. The fact that he 
was the District Judge, Varanasi, was merely a co- 
incidence. There was no need to appoint the District 
Ju^dge of Varanasi or any other District Judge as an 
arbitrator under that provision. S. 19(1)(/) provides 
for an appeal against the order of the arbitrator. That 
section reads: 


An appeal shall lie to the High Court against 
an award of an arbitrator excepting in cases where 
the amount thereof does not exceed an amount 
pi escribed in this behalf by rule made by the 
Central Government,” 


It is not in dispute that in the instant case, the amount 
xed by the arbitratoi exceeded the amount prescribed 
y the rules and, therefore, the claimants had a right 
to go up in appeal to the High Court. We were in- 
formed that neither the Act nor the rules framed there- 
under prescribe any special procedure for the disposal 
of appeals under s. 19(1)(/). Appeals under that pro- 
vision have to be disposed of just in the same manner 
as other appeals to the High Court. Obviously after 
the appeal had reached the High Court it had ’to be 

cedure of that Court. The rule i, well settled that 
when a statute directs drat an appeal shall lie to a cL 
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already established, then that appeal must be regulat- 
ed by (lie practice and procedure of that court. This 
rule was stated by Viscount Haldane, L. C. in Na~ \ 
tional Telephone Co., Ltd. v. Postmaster General (1) 
thus : 

“When a question is stated to be referred to an j 
established court without more, it, in my opinion, 
imports that the ordinary incidents of the pro- 
cedure of that Court are to attach, and also that 
any general right of appeal from its decision like- 
xvise attaches.” 

This statement of the law was accepted as correct by 
this Court in National Sewing Thread Co. Ltd. v. 
James Chadwick and Bros. Ltd. (2). It may be noted 
that the appeal provided in s. 19(I)(/) is an appeal to 
tive High Court and not to any Judge of the High 
Court. Broadly speaking, Court is a place where 
justice is judicially administered. In As.sociated 
Cement Companies Ltd. v. P. N. Shnrma (3), G.vjendra- 
GAUKAR, C. J.. speaking for the majority observed, 

“'1 he expression ‘court’ in the context denotes a 
tribunal constituted by the State as a part of the 
ordinary hierarcliy of courts which are invested 
witli the State’s inherent judicial powers. A sove- 
reign Slate discharges legislative, executive and 
judicial functions and can legitimately claim cor- 
respoudiug powers which arc described as legis- 
lative, executive and judicial powers. Under onr 
Constitution, the judicial functions and powers, of 
the .State arc primarily conferred on the ordinary 
courts which have been constituted under its rele- 
\-ant provisions. The Constitution recognised a 
liicrarchy of courts and to their adjudication are 

fl) (1313) A.C. 54fi. (2) (1353) A.C.R. 1028.. 

' ’ ■ ’ (8) (196S) 2 S.e.R. 366. 
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normally entrusted all disputes between citizens and 
citizens as well as between the citizens and the 
State. These courts can be described as ordinary 
■ courts of civil judicature. They are governed by 
their prescribed rules of procedure and they deal 
with questions of fact and law raised before them 
by adopting a process which is described as judicial 
process. The powers which these courts exercise, 
. are judicial powers, the functions they discharge 
are judicial functions and the decisions they reach 
and pronounce are judicial decisions. ’ 

The hierarchy of courts in this country is an organ of 
the State through which its judicial power is primarily 
exercised. 


The fact that the arbitrator appointed under s. 19 
(1)(5) is either a designated person or a tribunal — as 
to whether he is a person designated or a tribunal we 
express no opinion — does not in any way bear on the 
question whether the ‘High Court’ referred to under 
s. 19(1)(/) is a court or not. Our statutes arc full of 
instances where appeals or revisions to courts are pro- 
vided as against the decisions of designated persons 
and tribunals. See for example, Advocates Act, Trade 
Marks Act. Reference in this connection may use- 
fully be made to the decisions in National Sexving 
Thread Co., Ltd. v. James Chadwick and Bros.. Lid. 
(1), and the Secretary of State for India in Council v. 
Chielikani Rama Rao (2). 

Prima facie it appears incongruous to hold that the 
High Court is not a ‘court’. The High Court of a 
State is at the apex of the State’s judicial system. It 
is a court of record. It is difficult to think of a High 
Court as anything other than a ‘court’. We are un- 
aware of any judicial power having been entrusted to 

(i) (1953) S.C.R. 1028. , (2) 43 LA, 192. 


1 
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the High Court except as a ‘court’. Whenever it 
■ decicle.s oi- determines any dispute that .comes . before it. The 
it invariably does so as a ‘court’. That apart,, when vaSxas?*' 
s- 19(1 )(/) specifically says that ap appeal a,g-ainst the gIum 
order of an arbitrator lies to the High Court, we see 
no iuslilication to think that the Legislature .said some- — - — 

I . ‘ 1 ' 1 % r 1 4 Hegd'e, I 

thing wlucli It did not mean. 

We inav now turn our attention to the decision of this 
Court in H (insku mar Kish anch and v. Union of hidia (1) 
on which, as mentioned earlier, Sri Goya/ placed a great 
deal of reliance in support of his preliminary objection. 

The principal question that arose for decision in that 
case ivas ivhether the decision rendered by the ‘ High 
Court under s. 19(1)(/) was a judgment, decree or final 
order ivithin the meaning of those wmrds found in s. 

109, C. P. C. lire Court accepted the contention of 
the Solicitor General appearing for the respondent, the 
Union of India, that it was not a judgment, decree or 
linal order, and that being so, no certificate under ss. 

109 and 110, C. P. C. tO appeal to the Federal Court 
couhl have been given by the High Court. In that 
case tlvis Court was not called upon to consider the 
scope of Art. Li6. Therefore, it did not go into the 
question whether the decision appealed agaiiist could 
be considered as a determination falling within the 
scope of Art. ISti. In arriving at the conclusion that 
the decision in question is not a judgment, decree or 
final order, this Court relied on the decisions in Ran- 
goon Botatoung Co. v. The Collector, Rangoon (2)- 
Special Officer, Sahette Building Sites v. Dossabhai 
Bazonji Motiwala (-1), Manavikrarnan Tirumalpad v. 
CoUeclor of Nilgris (4), and Secretary of State forlndia 
in Council v. Hindustan Co-operative Insurance Society 

(n (.lUaSl) .S.CCR. 1177. (2) 39 LA. 107. ' ‘ _ . . 

f;i) 17 C.W.N. lOl; 37 I.L.R. Boiii. (-1) I.L.R, 41 Ma<l. 943. 

(OUO). : . . . 
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1967 Limited (1). The effect of those decisions is summed 
up in that very judgment at pp. 1186 and 1187, and 
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gauri “The law as. laid down in the above authorities 
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“The law as laid down in the above authorities 
may thus be summed up : It is not every decision 
given by a Court that could be said to be a judg- 
ment, decree or order wdthin the provisions of the 
Code of Civil Procedure or tiie Letters Patent. 
Whether it is so or not will depend on whether the 
proceeding in which it was given came before the 
Court in its normal civil jurisdiction, or before it 
as a persona designata. Where the dispute is refer- 
red to the Court for determination by tvay of arbi- 
tration as in Rangoon Bolatoung Company v. Col- 
lector, Rangoon (2), or where it comes by tvay of 
appeal against what is statedly an award as in The 
Special Officer Salsette Building Sites v. Dossabhai 
Bezonji (3), ManaviJiranian Tirumalpad v. The 
Collector of the Nilgiris (4) and the Secretary of 
State for India in Council v. Hindustan Co-opera- 
tive Insurance Society Limited (5), then tlie deci- 
sion is not a judgment, decree or order under 
either the Code of Civil Procedure or the I.,etters 
Patent.” 

The decisions relied on by this Court merely lay dowm 
the proposition that the decision given by' the High 
Court in an appeal against an award is neither a decree, 
jud^nent or final order. None of the aforementioned 
decisions lays down the proposition that the High Court 
while exercising its appellate power did not function as 
a court . The observation in this Court's judgment 
that the provision for appeal to the High Court under 
s. 19(1)(/) can only be construed as reference to it as an 


(1) 68 LA. 269, 250. 

(3) 17 C.W.N. 121; 87 LL.R Bom. 
} 6 . 

(6) 58 LA. 950. 


(2) 89 LA, 197. 

(i) LL.R. 41 Mad. 913. 
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authority designated and not as a court, does not receive iggf 
any support from those decisions. Nor do we find any 
sound basis for that conclusion. With respect to the cou^oro*. 
learned Judges who decided that case, we are unable to 
agree with that conclusion. In our judgment, while siSm 
acting under s. 19('1)(/), the High Court functions as a 
'court' and not as a designated person. Our conclusion Hegde. 3 . 
in this regard receives support from the decision of the 
Judicial Committee in Secretary of State for India in 
Council V. Chelknni Rama Rao (1) referred to earlier. 

Dealing with the ratio of its decision in Rangoon Bota- 
toung Co. case (2) this is what Lord Shaw of Dunferm- 
line observed at p. 198 of the report) : 

"It was urged that the case of Rangoon Bota- 
toiing Co. V. The Collector, Rangoon (2) enounced 
a principle which formed a precedent for exclud- 
ing all appeal from the decision of the District 
Court in such cases as the present. Their Lord- 
ships do not think that that is so. In the Ran- 
goon case a certain award had been made by the 
Collector under the Land Acquisition Act. This 
atvard was affirmed by the Court, which under the 
Act meant “a principal civil court of original 
jurisdiction". Two Judges sat as ‘the Court’ and 
also as the High Court to which the appeal is given 
from the award of ‘the Court’. The proceedings 
were, however, from beginning to end ostensibly 
and actually arbitration proceedings. In view of 
the nature of the question to be tried and the pro- 
visions of the particular statute, it was held that 
there was no right ‘to carry an award made in an 
arbitration as to the value of land’ further than 
to the Courts specifically set up by the statute for 
the determination of that value.’’ 


I 


i 
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We rhave already come : to the conclusion that the, 
decision rendered by the High Court under s. 19(l)(f) 
is a ‘determination,’- Hence, it was within the compe- 
tence of this Court to .grant special leave under Art. 
136. Bu.t then i't was urged on behalf of the respon- 
dents that in view of r. 2, O. XIII of the Rules of this 
Court, as it stood at the relevant point of time, this 
Court could net have granted special leave as the appel- 
lant had" not applied for necessary certificate under 
Art. dSS of the Constitution. In support of this con- 
tention, reliance was placed on the decision of this Court 
'm Management of the Hindusthan Commercial Bank 
Ltd., Kanpur v. Bhagtvan Das.'i (1). Under Art. 133, a 
certificate can be asked for filing an appeal against the 
judgment, decree or final order of a High Court. As 
sden earlier, this Court ruled in Hanskumar Ki.shan- 
chand y. Union of India (2) that the decision rendered 
by the High Court under s. ]9{\){f) is not a decree, 
judgment or final order. Hence, the provisions of Art. 
13.3 are not attracted to the present case. Con.se- 
quently, this case is taken outside the scope of the afore- 
mentioned r, 2 of O. XIII. As a measure of abtindant 
caution, the appellant has filed CMP 232.a of 1967, pray- 
ing that this Cpurt may be pleased to excu.sc him from 
complian<:e with the requirements of O. XIII, r- 2. In 
view of "the decision of this Court in Hamkumar Kishan- 
chand v. Union of India (2), no useful purjrose woujd 
have been served by the appellant’s applying for a certi- 
ficate under Art. 133. Hence, even if we had come to 
the conclusion that the case falls within the .scope of 
O. XIII, r. 2, we would not have had any hesitation in 
exempting the appellant from compliance with the 
recjuirement of that rule. 

This takes us to the merits of the case. The grie- 
vance of the appellant is that the High Court erred in 

(1) (1965) 2 S.C.R.’ 265. '' (2) 1959 S.C.R. 1177: ' 
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law in awarding compensation on the basis of Ex. 42. 
The sale evidenced by that deed was effected in the 
year 1951, nearly five years after the acquisitions with 
which we are concerned in this case were effected. The 
sale in ejnestion cannot be considered as a contempor- 
aneous transaction. The Arbitrator has found that 
after the close of the Second World War, the price of 
landed property had gone up steeply. This finding does 
not appear to have been challenged before the High 
Court. Further, under the deed in question, the land 
sold was 26 aa-e in extent. The price fetched by such 
a tiny bit of land is of no assistance in determining the 
value of the lands acquired. On behalf of the respon- 
dents, we tvere asked to determine the compensation of 
the lands acquired on the basis of sale-deed Ex. 35 
which relates to a sale that took place on 10th June, 
1947 irhicli according to the respondents can be consi- 
dered as a contemporaneous sale. We are unable to 
accept this contention. Ex. 35 relates to the sale of 
land measuring 28 acres. The vendee under that deed 
is one of the claimants. There is no evidence as to the 
nature of the land sold under that deed. Under these 
circumstances, very little value can be attached to that 
document. We are also of the opinion that none of the 
sale-deeds produced in this case can afford any assistance 
in determining thh compensation payable to the respon- 
dents. Tlicy do not evidence sales of lands similar to 
the ac(|uired lands, at about the time of the acquisition. 
The High (lourt did not address itself to the oral evid- 
ence adduced in this case for finding out the annual 
profits for the purjx)se of capitalisation. It rejected 
tlie evidence of the Naib-Tehsildar. For reasons not 
disclosed, the village papers of 1354 falsi w’’ere not pro- 
duced liy the appellant. On the other hand, the village 
papers of 1 355 fasli were produced. In the first place, 
those records do not show the rent payable in the year 

110— Al! 
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in which the acquisitions took place. The acquisitions 
in question were made in fasli 1354. For the reasons 
mentioned in its judgment, the High Court felt unable 
to place reliance on the village papers of fasli 1355. We 
do not think that this Court should see the evidence 
afresh for determining the just compensation payable 
to the respondents. That question has to be gone into 
by the fact finding court. All that we need say is that 
the High Court was not right in determining the com- 
pensation payable to the respondents on the basis of 
Ex. 42. Hence its decision cannot be sustained. 

For the reasons mentioned above, we allow this appeal 
and set aside the decision of the High Court and remit 
the case back to that Court for disposal according to law. 
Before deciding the case afresh the High Court will 
permit the parties, to adduce additional evidence on 
the question of compensation; in particular, they will 
be allowed to produce and prove contemporaneous sale- 
deeds and the revenue records relating to fasli 1354. 
Co.ils of this appeal shall be costs in the cause. 

Appeal alkmu-d. 
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SUPREME COURT 
APPELLATE CIVIL 

Before the Hon’ble Mr. Justice Shah, the Hon’ble Mr. 

Justice Sikri and the Hon’ble Mr. Justice Shelat 

SUKH RAM AND ANOTHER ... APPELLANTS, 

V. 

GAURl SHANKAR and another ... Respondents. 

{ON APPEAL FROM THE HIGH COURT 

AT ALLAHABAD) September 

Uli 

Hindu Succession Act, 1956, S. U(l)— Nature of Hindu 
xoidow*s mterest in joint family property— Widoiv's right 
of alienatio7i of such property. 

".riie. interest to wliicli a Hindu widow became entitled on 
the death of her husband under s. 3(2) of the Hindu Women’s 
Right to Property Act, 1937, in the property of the joint family 
was indisputablv her “property” within the meaning of s. 14 
of Act 30 of 1956, and when she became “full owner” of that 
property she acquired a right unlimited in point of user and 
duration and iiuinhibited in point of disposition. 

Held^ that a male member of a Hindu family governed by 
tlie Benares School of Hindu Law is undoubtedly subject to 
restrictions qua alienation of his interest in the joint family 
property l)ut a widow acquiring an interest in that property 
by virtue of the Hindu Succession Act is not subject to any 
such restrictions. 

Civil Appeal No. 21 of 1965 from the Judgment and 
Decree, dated the 15th March, 1961 of the Allahabad 
High Court in Second Appeal No. 2434 of 1960. 

N. C. Chatterjee, {E. C. Agarwala, Kartar Singh and 
P. C. Agnnuala with him), for the Appellants. 

J. P. Goyal and B. P. Jha, for the Respondents. 

The following judgment of the Court was delivered 

by-- 

Shah, J.: — Hukam Singh and Sukhram — the first 
appellant in this appeal — were two brothers. Ghidda— 


864 


THE INDIAN LAW REPORTS 


[1967 


1967 


SuKH Ram 

V. 

Gaori 

Shankar 


Shah, J. 


the second appellant — is the son of Sukhiam. Hukam 
Singh, Sukhram and Chhidda constituted a Hindu joint 
family and were governed by the Mitakshara Law of the 
Benares School. Hukam Singh died in 1!).')2, leaving 
him surviving his wife Kishan Devi. On loth Decem- 
ber, 1956, Kishan Devi sold a half share in a house 
and a shop belonging to the joint family, to Gauii 
Shankar. Sukhram and his son Chhidda tlien com- 
menced an action in the Court of the Munsit of Ghazi- 
abad for a dea'ee declaring that the sale by Kishan Devi 
to Gauri Shankar was without consideration, and for 
an order cancelling the sale-deed. Tlie suit was dis- 
missed by the Court of first instance, tlie District 
Court, Meerut, and the High Court of Allahabad. 

In this appeal the only question which falls to be 
determined is whether the sale-deed executed by Ki.shan 
Devi was binding upon the coparceners of lier husband. 
On the death of Hukam Singh in 19.52, it is common 
ground Kishan Devi acquired by virtue of s. 3(2) of tlie 
Hindu Women’s Rights to Property y\ct 18 of 19.37, tlie 
same interest in the property of the joint family which 
Hukam Singh had. That interest was limited interest 
known as the ‘Hindu Woman’s, estate’ : s. .3(i3) of the 
Hindu Women’s Right to Property Act, 1937. 'Hie 
Parliament enacted the Hindu Succession .Act, 30 of 
1956, which by s. 14(1) provided that — 

“Any property possessed by a female Hindu, 
whether acquired before or after the commence- 
ment of this Act, shall be held by her as full owner 
thereof and not as a limited owner/^ 

The plea raised in the District Court that Kishan De\’i 
was not. possessed ' of the property which slie sold to 
Gauri Shankar was rejected, and has not been set up 
before us. Clearly, therefore, on the express words of 
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s. 14(1) of the Hindu Succession Act, Kishan Devi 1963 
acquired on 17 th June, 1956, rights of full ownership sukh Raw 
m the interest which Hukam Singh had in the property 
of the family during his life time, and she was compe- shank.ar 
tent without the consent of the male membei's of the shah, j. 
family to sell the property for her own purposes. 

But Mr. Chatterjee for the appellants submits that 
under the Benares School of the Mitakshara a male co- 
parcener is not entitled to alienate even for value his 
undivided interest in coparcenary property without the 
consent of the other coparceners, unless the alienation 
be for legal necessity, or if the coparcener is the father, 
for payment by him of his antecedent debts which are 
not illegal or avyavaharika, and it could not have been 
intended by Parliament to confer upon a widow in a 
Hindu family a larger right than the right which the 
surviving coparceners could exercise at the date of the 
sale by the widow. Counsel says that the Parliament 
by Act 30 of 1956, merely intended to confer upon a 
Hindu widow rights of full ownership in the interest in 
proirerty in which she had prior to that Act, only a 
limited interest, but did not intend to destroy the essen- 
tial character of joint family property so as to invest the 
■widow with po'wer to alienate that interest without the 
assent of the coparceners of her husband. 

It is true that under the Benares School of the Hitak- 
shara a cojiarcener may not, without the consent of the 
other coparceners, sell his undivided shares in the family 
estate far his own benefit: Madho Parshad v. Mehrban 
Singh (1); Balgovind Das v. NarainLal (2); and Chandra- 
deo Singh v. Mata Prasad (3). But the words of s. 14 
of the Hindu Succession Act are express and explicit: 
thereby a female Plindu possessed of property whether 
acquired before or after the commencement of the Act 
holds it as full owner and not as a limited orvner. The 

L.R. IT LA. 194. (9) L.R. 20 I.A. 110. 

' ' (0) I. L.R. 31 All. 176 (I’.B.). 
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interest to which Kishan Devi became entitled on the 
death of her husband under s. 3(2) of the Hindu 
Women’s Right to Property Act, 1937, in the property 
of tire joint family was indisputably her “property” 
within the meaning of s. 14 of Act 30 of 1956, and when 
she became “full owner” of that property she acquired 
a right unlimited in point of user and duration and 
uninhibited in point of disposition. 

We are unable to agree with Mr. Chatterjee that res- 
trictions on the right of the male members of a Hindu 
joint family form the bed-rock on which the law relating 
to joint family property under the Hindu Law is found- 
ed. Under the Law of the Mitakshara as administered 
in the territory governed by the Maharashtra and the 
Madras Schools and even in the State of Madh)-a Pra- 
desh, a Hindu coparcener is competent to alienate for 
value his undivided interest in the entire joint family 
property or any specific property wnthout the assent of 
his coparceners. A male member of a Hindu family 
governed by the Benares School of Hindu Law is un- 
doubtedly subject to restrictions cjua alienation of his 
interest in the joint family property but a rridotv acquir- 
ing an interest of that property by virtue of the Hindu 
Succession Act is not subject to any sucli restrictions. 
That is however not a ground for importing limitations 
which the Parliament has not chosen to impose. 

On the death of her husband, Kishan Devi became 
entitled to the .same interest which Hukam Singh had 
in the joint family property. Of that interest. 'she be- 
came full owner on 1/th June, 1.9.56, and being full 
owner she was competent to sell that interest for her 
owm pui poses, wnthout the consent of the male coiiar- 
■ ceners of her husband. 

The appeal therefore fails and is dismissed wdth costs. 
... Appeal diiniLssed. 


2 ALL.] 


ALLAHABAD SERIES 


867 


APPELLATE CI¥IL (F. B.) 

Before Mr. Justice B. N. Nigani, Mr. Justice G. D. 

Sahgal and Mr. Justice Lakshmi Prasad^ 

FLORENCE MISRA and others 
Defendaxt- Appellants , 

V. 

DAULAT RAM, RUGHI RAM CHABLANI and 

1967 

OTHERS ... PLAINTIPFS-ReSPONDENTS , T 

November 

Indian Limitation Act, 1908, s. 19 — ^Acknowledgment of Debt 
Loan of advanced by the plaintiff to the defedant 

in January^ 1947 Defendant executed a receipt on 1st ApriL 
1948 in lieu of principal) amount originally advanced — 

Amount being still outstanding on \st April, 1948 and there 
being no novation of contract either on 1st April, 1948 or on 
Ist April, 1950 — Whether receipt amounts to valid acknow- 
ledgment within s. 19 of the Act. 

Where, assuming that a loan o£ Rs.7,000 was made by the 
plaintiff to the defendant in january, 1947, and the defendant 
on 1st April, 1948, after paying Rs.700 as interest on the prin- 
cipal amount, executed a receipt in lieu of principal amount 
originally advanced in January, 1947, the amount being still 
outstanding on 1st April, 1948 and there being no novation of 
contract either on 1st April, 1948 or on 1st April, 1950 (when 
the cause of action is said to have accrued) which had the effect 
of completely discharging the previous debt, and the receipt, 
dated 1st April, 1948 says: 

. .mublig 7,000 rupya jiske nisf 8,500 hote hain 
mahajan saheb mausoof se wasul paya aur muawza pro- 
note wasool paya lihaza raseed likh dia ki sanad rahe.” 

Held, on the assumptions indicated above being established 
the receipt amount to a valid acknowledgment within the 
meaning of s. 19 of Limitation Act, 1908. 

There is no real inconsistency between Govind Singh v. Bijai 
Bahadur (1), Jagannath v. Kn, Girwar Singh (2) and Gulam 
Murtaza v. Mst. Faisiunnisan Bibi (3) in respect of the position 
that a receipt may ser\^e, other conditions being satisfied, as an 
acknowledgment of the earlier debt and extend the limitation 
f<]r suit based on the earlier debt. 

Case-law discussed. 

(1) A.T.R. 1929 AIL 9B0. (2) A.I.R. 1930 AIL 309. 

(S) A J.R, 1935 AIL 129, 
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First Civil Appeal No. 18 of 1953 against the decree 
FLoraxcE 3-Pcl judgment dated 12th September,. 19;)3. passed by 
MmA 5 ^- Ahmed QuresHi, Civil Judge, Mohanlalganj, 

d.atjiatR.am Lucknow, in Regrdar Suit No. 19 of 19;)1. 

KUCHI Kam 

Chabl.\ni , „ .. , . , 

The facts appear m tlie judgment. 

P. S. Dwivedi, Advocate for Appellant. 

B. K. Dhaon and G. B. Ltd, Advocates for Respon- 
dent. 

The following judgment of the Court was delivered 
by — 

Nigam, ].:— The plaintilf Daulatram Ruchiram 
Chablanf filed suit no. 19 of 1951 in the court of Civil 
Judge, Malihabad, Lucknow ort 13 th February, 1951 
against Nawin Chandra Paul Misra claiming a decree 
for Rs.12,170. An amendment of the plaint was allow- 
ed by the trial court on 26th October, 1 95 ' . 

The plaintiff alleges (in his amended plaint) that in 
the first week of Januai-y 1947 the defendant began bor- 
rowing money from the plaintiff. On 1st April, 1950, 
all advances were added up and after tahin^r more cash 
the defendant executed a pronote and a receipt for 
Rs. 11,280 promising to pay the amount with interest at 
9 per cent. The plaintiff gave details of the sums ad- 
vanced. One item was a sum of Rs. 7, 000 paid in cash in 
the first week of January, 1947. The plaintiff further 
pleaded that if the pronote was not admissible in evid- 
ence, the plaintiff was entitled to a decree on the basis 
of the original advances which had been acknowledged 
four times as mentioned in the plaint, on one occasion 
by the receipt, dated 1st April, 1948. The plaintiff 
claimed a decree for this sum of Rs.l 1,280 /;rmc/p«^ 
amount advanced and Rs.890 interest accrued. The 
cause of action was stated to have accrued on 1st April, 
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1950 (the advance of the loan, promise of interest and 
execution of receipt and pronote). Fiorbn'ob 

The plaintiff thus based his claim on a fresh contract 
on 1st April, 1950 on which date “more cash” had been *^“0“ ^ 

advanced but in the alternative based his claim on the 

original advance of Rs.7,000 (with which alone we are 
concerned in this reference) acknowledged in the receipt, 
dated 1st April, 1948 (which is the only acknowledgment 
relied upon before us). 

In his final written statement, dated 27th November, 

1951, the defendant denied the plaint case and suggest- 
ed that the defendant had not taken any loan from the 
plaintiff. 

The learned Civil Judge framed five issues, three oh 
23rd July, 1951 and two on 4th December, 1951. 

In his statement, the plaintiff stated that on 1st April, 

1948 the defendant had paid Rs.700 as interest on the 
previous loan and had executed receipt for Rs.7,000 
(Ext. 18) in lieu of the principal amount previously ad- 
vanced. P.W. 5 Soloman Benjamin Elias says that no 
cash was paid in his presence when Ext. 18 was execut- 
ed. The defendant denied having executed Ext. 18. 

The learned Civil Judge held that the payments al- 
leged by the plaintiff were proved and decreed the plain- 
tiff’s claim. The defendant filed this appeal. When the 
appeal came up for hearing before a Bench of this Court, 
two issues were remitted to the trial court for findings. 

These issues are: 

“1(a) Assuming that the amount of seven thou- 
sand rupees was advanced as a loan in January, 1947, 
as alleged by the plaintiff is the plaintiff’s claim in 
respect of this sum of seven thousand rupees within 
limitation in view of the allegations contained in 
para 2{a) of the plaint? 

Ill— ap 
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(b) Whether Ext. 10 the letter, dated the 16th 
of September, 1947, Ext. 18 the receipt, dated the 
1st of April, 1948, and Ext. 2 the receipt, dated the 
1st of April, 1950, constitute a valid acknowledg- 
ment of the subsisting liability in respect of the debt 
of seven thousand rupees due from the defendant 
to the plaintiff?” 

We are of opinion that it would perhaps have been 
better if the Bench had decided all questions of fact re- 
lating to receipt Ext. 18, namely. Whether Ext. 18 was 
proved to have been executed by the defendant, whe- 
ther any money had been paid by either party to the 
other at the time Ext. 18 was executed, whether in fact 
any sum of rupees seven thousand had been lent by the 
plain tiflE to defendant in January, 1947, and whether the 
liability to repay this debt still subsisted on 1st April, 
1948, rather than entered upon the question of law on 
assumptions which on scrutiny may not be found to be 
justified. 

In his findings, the learned Civil Judge answered the 
first issue remitted in the affirmative. He also held that 
receipt Ext. 18 alone constituted a valid acknowledg- 
ment of the subsisting liability in respect of the debt of 
Rs.7,0.00 due' from the defendant to the plaintiff. It 
appears that the learned Civil Judge assumed that Rs. 
7,000 were advanced by the plaintiff to the defendant in 
January, 1947, that this liability subsisted on 1st April, 
1948> and that Ext. 18 had been executed by the defen- 
dant. 

When the appeal again came up for hearing before 
the Bench, the Bench without proceeding to decide the 
questions of fact, made this reference, to a larger Bench 
in view of the alleged inconsistency between Govind 
Singh V. Bijay Bahadur (1) and Jagan Nath v. Kunwar 

(1) A.I.R. 1929 All. 980.- 
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Girwar Singh (1) on the one hand and Ghulam Martaza ige? 

V. Mt.Fasiunnissa Bibi (2) on the other. That is how the 
matter is before us. The question referred to us is : 

^ . BAtiLAT Ram 

Assuming that the amount of Rs.7,000 was ad- 
vanced as a loan m January, 1947 as alleged by the f— 
plaintiff, is the plaintiff’s claim in respect of the said 
sum of Rs.7,000 within limitation on the ground 
that Ext. 18 constitutes a valid acknowledgment of 
a subsisting liability in respect of the said amount 
of Rs.7,000?” 

We are not concerned with the question whether Ext. 

18 operates as a novation of contract, i.e. as evidence of 
a fresh contract between the parties. It is neither party’s 
case that the old debt was wiped off and a fresh loan 
was advanced. It is important to bear in mind that the 
plaintiff’s case is that on 1st April, 1948, a sum of rupees 
seven hundred was paid to him and Ext. 18 was execut- 
ed in lieu of the principal amount originally advanced 
in January, 1947. That aspect of the matter has not 
been referred to us and no doubt will be considered by 
the Bench when the appeal is again placed before it. 

The Bench may also have to determine die questions of 
fact mentioned by us earlier which have been assumed 
to exist in the issues remitted to the trial court and in 
the reference made to us. In answering the question 
put to us, we will confine ourselves to the bare question 
referred to us leaving all other questions to the Bench 
hearing the appeal. ■ 

In the reference we have heard Mr. Dhaon and Mr. 

Dwivedi. 

In Govind Singh v. Bijay Bahadur (3) the plaintiff 
had sued on the basis of a promissory note. The plaint 

(l) A.I.R. 1980 All. 868. (2) A.I.R. 1985 All. 129. 
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1967 case was not inconsistent with the case that the promis- 
fwrbnob SQiy note was executed in lieu of an old debt. The 
Mwra promissory note was inadmissible in evidence Niamat- 

Chablani , , . , 

— - fhe plaintift-applicant is entitled to succeed as 

Nigam, j. regards the principal debt at least on the strength 
of the acknowledgment contained in the receipt, 
dated 6th January, 1925.” 

The receipt was held to be “a clear acknowledgment of 
the defendant being a debtor to the plaintilf to the ex- 
tent of Rs.349 under a pronote dated 6th January, 1925 

.... Niamatullah, J. was also of tlie opinion tliat 

a clear and unconditional acknowledgment can itself be 
the foundation of an action and relied on Maniram v. 
Seth Rup Chand (1). 


Sulaiman^ j. (as he then was) expressed 
thus : 


his views 


I also think that a receipt is ordinarily an ack- 
nowledgment of the receipt of consideration, and 
unless its contents suggest otherwise it does not im^ 
ply a promise to pay or even an acknowledgment of 
an existing liability to pay . . . But the recitals 
in the receipt may suggest that that payment of 
money was by way of loan and that circumstance 

would necessarily imply a promise to repay it. In 

such cases the receipt alone with other oral evidence 

may be sufficient proof of a debt which is recover- 
able by suit.” 

The reference to a contemporaneous promissory note in 
e receipt indicated that the payment was by way of 
loan. Finally Sulaiman, J., concluded that the previ- 
ous e t la either been acknowledged or substituted 
by a new contract including a fresh promise to pay. 

U) 3B Indian Appeals 165. 


2 ALL.] ALJLAHABAJD SERIES 873 

In Nath V. Kunwar Girwar Singh (1) Niamat- 1967 

ULLAH, J. delivered tire judgment of the Bench. The f^orenct 
argument that as the receipt did not acknowledge the 
earlier debt it could not be construed as an acknowledg- 
ment under s. 19 of the Limitation Act was rejected, chablani 
The judgment states:’ Nigam, j. 

“The receipt does not state whether the sum of 
Rs.L680 acknowledged thereunder was advanced in 
cash on its date or was due under the earlier loan 
transaction. It is consistent with either of the two 
alternatives.” 

The defendant’s contention that the receipt evidenced 
money due under the earlier loan transaction was accept- 
ed. The Bench held drat the receipt should be regard- 
ed as a good acknowledgment for the purpose of saving 
limitation. 

SuLAiMAN, C. J. was a party to Ghulam Murtaza v. Mt. 
Fasiunnissa Bibi (2). Referring to Govind Singh v. 

Bijay Bahadur (3) the learned Chief Justice stated: 

“In that case Niamatullah^ J., certainly was in- 
clined to take the view that an acknowledgment, 
clear and unconditional can itself be the foundation 
of an action. I concurred in the order on the 
ground that the recitals in the receipt along with 
the circumstances indicated that there was a renew- 
al of previous debt, so that either the previous debt 
had been acknowledged afresh or had been substi- 
tuted by a new contract including a fresh promise 
to pay . . . The previous debt had not become 

barred by time and the Bench in that case came to 
the conclusion that there had been a novation of the 
contract.” 

(1) A.I.R. 1980 All. 868. (2) A.I.R. 1985 All. 129. 

(8) A.I.R. 1929 All. 980. 
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Referring to the Full Bench case of Nazir Khan v. Ram 
Mohan Lai (1) the learned Chief Justice stated : 

“The result of this pronouncement is that 
where the debt is separable from the promissory 
note, the transaction being truly independent of it 
. . that debt can be proved although the pro- 

missory note was not admissible in evidence . . 

After considering two other decisions Abdul Rafiq v. 
Bhajan (2) and Bal Krishna v. Deb Singh (3) the learn- 
ed Chief Justice summed up thus ; 

“It seems to me that there is no inconsistency in 
any of these decisions except that the view that an 
unconditional acknowledgment cannot itself be the 
basis of a suit and furnish a new cause of action has 
been too broadly stated . . 


We respectfully agree with the view and are of opinion 
that the decisions in Govind Singh v. Bijay Bahadur 
(4) Jagm Nath v. Kunwar Girioar Singh (5) and Ghulam 
Murtaza v. Mt. Fasiunnissa Bibi (6) do not decide to tire 
contrary so far as the receipt being an acknowledgment 
of the previous debt within the meaning of s. 1 9 of the 
Limitation Act, 1908, is concerned. In the case before 
us we are not concerned with the question whether the 
receipt Ext. 18 furnishes a fresh cause of action. That 
aspect of the matter has been authoritatively pi'onounc- 
ed upon in Hira Lai v. Badku Lai (7). In para 12 of 
the judgment it was , laid down that the ilecision in 
Ghulam Murtaza v. Mt. Fasiunnissa Bibi (6), so far as it 
held that even if an acknowledgment implies a promise 
to pay it cannot be made the basis of suit and treated 
as giving rise to a fresh cause of action, did not lay clown 
the correct law. It, therefore, appears to us that there is 


(1) A.I.R. 1931 AU. 183. 

(3) A.I.R. 1934 All. 76. 

(5) A.I.R. 1930 All. 368. 

(7) A.I.R. 


(2) A.I.R. 1982 All. 199. 

(4) A.I.R. 1929 All. 980. 

(6) A.I.R. 1935 All. 129. 

19.53 S.C. 225. 
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no inconsistency between these decisions as regards the 
aspect that the receipt may (if necessary conditions are flokenob 
satisfied) be an acknowledgment of the previous debt 
and be an acknowledgment within the meaning of 
s. 19 of the Limitation Act, 1908. These conditions chablani 
were listed by Sulaiman, C. J. at page 131 in the case of 
Ghulam Murtaza v. Mt.Fasiunnissa (1) as (1) the acknow- 
ledgment must have been made before the expiration of 
the period prescribed for the suit, (2) it must be a clear 
and unambiguous acknowledgment specifically admitting 
liability in respect of the debt sued upon and (3) it must 
be signed by the party or his authorised agent. 

Applying the law to the facts of the case before him, 
Sulaiman, C. J., stated: 

“But these receipts merely refer to the promis- 
sory notes which, were executed on the same dates 
and which are inadmissible in evidence .... 

The receipts do not purport to acknowledge liabi- 
lity for an earlier debt but merely state that the 
money had been taken under promissory notes of 
even dates by the executant. They therefore refer 
to the debts created by the promissory notes them- 
selves and not to pay earlier debt . . . the receipts 

cannot amount to an acknowledgment of any earlier 
debts.” 

The above quoted observations cannot, in our opinion, 
be taken, as is contended by the learned counsel for 
the appellant, to lay down a general proposition that a 
receipt with similar language can in no circumstances 
be taken to amount to an acknowledgment of an ear- 
lier loan. To maintain such a position would run 
counter to the provisions of s. 95 of the Evidence Act 
which says; 


(1) A.I.R. 1936 All. 129. 


876 


THE INDIAN LAW REPORTS 


1967 


Florence 

Misra 

V. 

Daulat Ram 
R uoHi Ram 
Chablani 


Nigam, J. 


[1967 

“When language used in a document is plain in 
itself, but is unmeaning in reference to existing 
facts, evidence may be given to show that it was 
used in a peculiar sense.” 

It is thus obvious that there may be circumstances in 
a particular case in which even though the receipt em- 
ploys language similar to that used in the receipt with 
which SuLAiMAN^ C. J. was concerned in the case cited 
above, it may, on evidence appear that the language 
employed in it was used in a peculiar sense, since its 
plain language is unmeaning in I'eference to existing 
facts, and may amount to an acknowledgment of an 
earlier loan. 

In this connection we may refer to the Division 
Bench case of Ram Chaube v. Sheo Harakli Tetvari 
(1). At page 81 of the report it is observed: 

“We are of opinion that the receipt of 1 0th June, 
1930, Ex. 2, is a sufficient acknowledgment of the 
defendant’s liability to repay the loan of 3rd July, 
1927. It clearly recites the receipts of Rs.53 1 by the 
defendant and it is agreed that on the date of Ex. 2, 
that is lOth June, 1930, nothing was paid by the 
. 'plaintiff to the defendant. Therefore the language 
of the receipt is on the face of it unmeaning in re- 
ference to existing facts. In these circumstances 
extrinsic evidence is permissible to show the true 
meaning of the language used in the receipt under 
the provisions of s. 95, Evidence Act, 1872.” 

Though a number of this Court’s decisions have been 
cited before us, we , are of opinion that a reference to 
only two other Allahabad cases is necessary: Sheo Nath 
Prasad v. Sarjoo Nonia (2) and Munshi Lai v. Hira Lai 
(3). 

(1) A.I.R. 1938 Oudh. 80. (2) A.l.R. 1948 All. ,290. 

■ (S) A.l.R. 1947 All. 74. 
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The case oi Sheo Nath Prasad (1) was heard by a Full 1967 

Bench of five Judges. The leading judgments were de- flor^wb 

livered by Dar_, J. and Mathur, J. and at page 224 ^ 

column 2 of the report Dar, T. held ; Daulat R.'.m 

_ Ruchi Ram 

If m relation to a pre-existing loan or liability c^ha^i 
a promissory note is given by the debtor to the ere- Nigam, j. 
ditor the promissory note can operate in one of 
three ways, either as an absolute payment or as a 
conditional payment or as given by way of collater- 
al security, and whether it operates in one way or 
the other is, a question of fact which falls to be de- 
termined or evidence in each case . . 

At page 227 column 2 the same learned judge sum- 
med up as follows ; 

"In my opinion, the law on the subject may thus 
be stated. When a promissory note was given in 
consideration of a sum of money it is a question of 
fact in each case whether the sum of money, was giv- 
en as a loan or not as a loan; in the absence of all 
evidence the presumption is that it was given by way 
of a loan; and .there is a further presumption that 
! the promissory note was given in conditional pay- 
ment of the loan. If by reason of the defect of stamp 
the promissory note is held inadmissible in evi- 
dence, it is 'open to the plaintiff to prove the loan 
. . .by giving other evidence including that fur- 

nished by a contemporaneous receipt, if there be 
any.” 

In the light of this exposition of the law, the ques- 
tion whether the transaction on 1st April, 1948, was a 
fresh contract will have to be gone into by the Bench 
and oiir answer to the question posed will be based on 
the assumption that there was no fresh contract oii the 
1st of April, 1948. 

• P) A.I.R. 1943 All. 126. 
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„i 967 . In Munshi Lai v. Hira Lai (1), Braund, J. spoke for 
fSSSe the Court. In para 22 of the judgment the learned 
■Misra Judge held : 

Ram “Now it is dear that a document said to consti- 

cuABLAN i , tute an acknowledgment has to be construed in 
Nigam. j- the context in which it is given and that, where its 
language is not clear in itself, the context may be 
examined to see what it is to which the words re- 
fer. That is not to say that any equivocation in an 
acknowledgment can be cured by ascertaining 
what the probable intention of the acknowledger 
was.” 

This view has not been questioned before us. 

Only one decision of the' Supreme Court need be re- 
ferred to. In para 5 of Shapoor Fredgom Mazda v. 
Dwrga Prasad Chamaria (2) it is laid down : 

“It would be noticed that some of the relevant 

essential requirements of a valid acknowledgment 

are that it must be made before the relevant period 
of limitation has expired, it must be in regard to 

• the' liability in respect of the right in question and 
it must be made in writing and must be signed by 
the party against whom such right is claimed .... 

. Oral evidence may be given about the time when it 
was signed but .... oral evidence of its contents 
shall not be received.” 

In para 6,.it was clarified that an acknowledgment 
merely renews the debt;, it does not create a new right 
of action and that Vthe statement on which a plea of 
acknowledgment is based must relate to a present sub- 
sisting; liability though the exact nature or the specific 
character of said liability may not be indicated in words; 




.-i^'Jfcl.R. 1947 All. 74. 


(2) A.I;R. 1961 S.C. 1286. 
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Words used in the acknowledgment must, however, hw 
indicate the existence of jural relationship between the - florenc. 
parties such as that of debtor and creditor and it must 
appear that the statement is made with the intention to 

, , . , . 1 1 . , . r, . . . Rucm Riiir 

HCiinit such jural relationship. Such intention can be Chablani 

inferred by implication from the nature of the admis- Nigam/T- 
sion, and need not be expressed in words . . . In 

construing words used in the statements made in writ- 
ing . . . oral evidence has been expressly excluded 

but surrounding circumstances can always be consider- 
ed. Stated generally the courts lean in favour of a 
liberal construction . : This view has been reite- 

rated by the Supreme Court in Tilak Ram. v. Nathu 

(I). 

On a consideration of the, decisions and the argur 
ments before us, we are of opinion that, as indicated 
earlier, there is no real inconsistency' between Govind 
Singh V, Bijay Bahadur (2), Jagan Nath v. Kunwar 
Girxoar Singh (3) and Ghulam Murtaza y. . Mt. Fast- 
unnissaBibi (i) in respect of .the position that a receipt 
niay serve, other conditions being satisfied, as an ack- 
nowledgment of the earlier debt and extend limitation 
for a suit based on the earlier debt. 

We find that the. facts of the case, in hand are analo- 
gous to that of tile Oudh case cited above. After recit- 
ing the fact of execution of a pronote of even date, the 
receipt dated 1st April, 1948, Ext. 18, says: 

mublig 7,QOO rupya .jiska nisf 3,.500 

hote hain mahajan saheb mausoof se wasul .paya 
aur mavza pronote wasool paya lehaza raseed likh 
dee ki sanact rahe.” 


0) A.I.R. I9G7 S.C. 935.- 
■(&) A.l.k. 1930 AH. 368. ■ 


(?) A.I.R. 1939, AK. - 980. 
(4) A.I.R. 19.S5 All. 129. 
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A reference to pleading would show that the positive 
case of the plaintiff-respondent is that no amount was 
advanced by the a'editor in cash on 1st Api'il, 1948 and 
^bmiRam that the said pronote was executed in lieu of an earlier 
chabian i Rs. 7,000 advanced in January, 1947. As 

Nigam, j. against that, the case put forth in the appellant’s writ- 
ten-statement is that no advance was ever made by the 
plaintiff-respondent. It is thus nobody’s case that any 
cash was advanced on 1st April. 1948 as consideration 
of Ext. 18 and, as such, the plain language of the receipt. 
Ext. 18, which purports to indicate an advance of the 
sum named in it on the date of its execution necessari- 
ly becoriies unmeaning. Hence it becomes permissible, 
in view of the provision contained in s. 9.5 of the Evi- 
dence Act, to construe the language of the receipt. Ext. 
18, in the background of the circumstances of the case 
not in controversy. It may be in controversy that no 
advance was made even in January, 1947. But we are 
not concerned with that controversy because the refer- 
ence which has been made to us assumes that an ad- 
vance of Rs.7,000 was made in January, 1947 as is claim- 
ed by. the plaintiff-respondent. We have to bear in mind 
certain assumptions made in the question posed to us, 
namely : 

.(1) That a loan of Rs.7,000 was made by the 
. ^ plaintiff to N. C. P. Misra in January, 1947; 

(2) That this amount was still outstanding on 1st 
April, 1948; 

(3) That receipt Ext. 18 was executed by N. p. P. 
Misra; 

^ (4) That there was no novation of the contract 
either on 1st April, 1948 or 1st April, 1950 which 
had the effect of completely disGha,rging the previ- 
ous debt. 
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The receipt, Ext. 18, refers to a ‘pronote’ probably of 

even date but we have assumed that there was no nova- floreno* 

tion of the contract on 1st April, 1948. The receipt do- 

es not state that any amount was advanced on the elate ^uchiRam 

it. 'Was executed. . The language - is equally consistent chablanj 

with money having been advanced on the date or being Nigani, j. 


due On account of an earlier loan trarisactibri. ' In the 
circumstances discussed above it must be taken to have , 
been executed in lieu of an earlier debt. The question 
posed assumes that aloan of Rs.7,600 was advanced in 
January, 1947 and that this amount was still outstand- 
ing. On 1st April, 1948 the loan advanced in January, 

1947 could still be recovered by suit. The receipt is (we 
assume) a writing signed by N. C. P. Misra. The meh- 
tibn of the word ‘pronote’ clearly implies that the money 
acknowledged to have been received was to be repaid 
by the executant of the receipt. There is no evidence to : 
indicate that the promissory note executed on 1st April, 

1948 was in absolute payment of the previous loaml. 
Since the previous loan was still outstanding, there wasa 
jiLiral relationship of creditor and debtor between the 
parties. There can in the circumstances be no doubt 
that this jural relationship was being consciously ad- 
mitted. 


We, therefore, conclude that on the assumptions in 
dicated above being established, receipt Ext. 18 
amounts to a valid acknowledgment within the mean 
ing of s. 19 of the Limitation Act, 1908. We answer 
die question put to us in the affirmative. 

Question answered accordingly 
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CIVIL MISCELLANEOUS (F. B.) 


Before the Hon’ble V. G. Oak, Chief Jtxstice, Mr. 
Justice G. D. Sahgal and Mr. Justice Lakshmi Prasad.* 


MAL SINGH and others 


Petitioners 


V. 


LAKSHA KUMARI KHAITAN and others 

... Respondents. 

Constitution of India, Art. 226— Code of Chi! Procedure, 1908 

99 r^\x/u\u’ ^ Nature of proceedings under Art, 

226— Whether civil proceedings— Applicability of O. I r 1 

%ie petitioner, xvhen permil 

An application under Art. 226 of the. Constitution is a pro- 
ceeding m a Court of civil jurisdiction if it relates to a Civil 
matter and as such the provisions of O. 1, r. 1 of the Code of' 

Sjiif ^ proceeding but only to the 

extent they are not inconsistent with the nature of the proceed- 
g. Inus the joinder of more than one person under Art 2^6 
can be permitted only where the right to relief arises from’ the 
^me act or transaction and there is“a common question of law 

anse from 

he same act or transaction the petitioners are jointlv interested 
in the cause or causes of action. 

application under Art. 226 of the 

of HvJl a proceeding in a court 

of ci\il jurisdiction. So, the provision of O. 1 r 1 C P C 

wri^te’ - ^ proceeding. Even if we assume ’that a 

Tnrl n 1 ^ of civil jurisdiction, 

cppjur;; apply to .such a pro- 

Art 99fi JIfTh one can join in a petition under 

som Constitution under circumstances in which per- 

anceS Pl^i^tiffs in a suit in acemd- 
ance with the provisions of O. 1. r. 1, C. P. C. 

92f:T exercises Civil jurisdiction under Art. 

> 1 ^ Consequently, the procedure 

to Procedure in regard to^suits has 

to be followed, as far as it can be made applicable 
•While sitting at Lucknow. 


8S3 
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Khurjatvala. j^uckles AlanufactuTing Co. v. Commissioner, 
Sales IxK, U. P. (1) and Uma Shanker Rai v. Divisional Supe- 
ihitendent. Northern Railway, Lucknow (2), held, no longer 
hold good law. Narani Rao v. Ishwar Lai (3) and Ramesh v. 
Genda Lai Aloti Lai Patni (4) considered and relied on. 
Annam Adinarayana v. State o/ Andhra Pradesh (5) followed. 

Case-law discussed. 

Full Bench reference in W. P. No. 256 of 1966. 

The facts appear in the judgment. 

Bi K. Dhaon, for Petitioner. 

R. Iv . SJiukla and K. S. Varma, for Opposite-party 
no. 1. 


Standing Counsel for Opposite-party nos. 2 to 4. 

Oak, C. J. ; — The following two questions of law have 
been referred to this Full Bench: 

(1) Whether an application under .\rt. 226 of 
the Constitution is a proceeding in a court of civil 
jurisdiction and as such the provision of O. 1, r. 1. 
of the Code of Civil Procedure would be applicable 
to such a proceeding? 


(2) If the answer to the first question is in the 
affirmative, then whether persons more than one can 
join together in a petition under Art. 226 of the 
Constitution in the circumstances ip which: per- 
sons more than one can join together as plaintiffs 
in a .suit in accordance with the provisions of O. 1, 
r. 1 of the Code of Civil Procedure? 

The dispute between the parties relates to a number 
of plots, which were owned by Smt. Laksha Kumari Khai- 
tan, opposite-party no. 1 in the writ petition, which has 
given rise to the present reference. On 5th June, 1961 



A-I.R. ms ML 517. (2) A.I,R, 1960 All. Sg6. 

A.l.R. 1966 S.C. 1818. . (4) A.I.R. 1966 S.C. 1445. 

. (5) A.LR. 1958 A.P. 16. 
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these plots were sold in auction in order to realise certain 
dues that were outstanding against opposite-party no. 1. 
The auction sale w'as confirmed on 8th May, 1962. On 
26th March, 1963 opposite-party no. 1 moved before the 
Comniissionei', Lucknow an application for selling aside 
the auction sale dated 5th June, 1961. On 21st April, 
1964, the Gommissioner set aside the auction sale. 
On 5 th October, ■ 1964 Mall Singh and others 
moved before the Commissioner an application 
for recalling his order dated 21st April, 1964. The 
application was rejected by the Commissioner on 18th 
January, 1966. Mall Singh and 20 ethers have filed the 
writ petition for getting the two orders dated 21st April, 
1964 and 18th January, 1966 quashed. 

The writ petition is opposed by opposite-party no. 1. 
She raised a preliminary objection that a joint writ peti- 
tion by 21 persons is not maintainable. When the writ 
petition came up for hearing before one of us, he found 
some difficulty in following a decision by a Division 
Bench of this Court on this question. He, therefore, 
referred the two questions of law quoted above to a Full 
Bench. 

On question no. 1 Mr. B. K. Dhaon appearing for the 
petitioners relied upon s. 141, G. P. C. S. 141, C. P. G. 
states; 

"The procedure provided in this Code in regard 
to suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Court of civil 
' jurisdiction.” 

In order to decide whether s. 141, C, P. C. is attracted, 
it becomes necessary to ascertain whether under Art. 226 
of the Constitution this Court exercise civil jurisdiction. 
This question is closely connected with the question 
whether a petition under Art. 226 is a civil proceeding. 
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In Khurjaxvala Buckles MayiUfacturing Company v. 
Commissioner, Sales Tax, U.P. (1) it was lield byDESAi/ 
G. J. that the provisions of the Code of Civil' Procedure 
do not govern a proce^ing under Art. 226 of the Cons- 
titution. Hence a petition for the quashing of two 
assessment orders pertaining to two assessment years on 
one petition or one petition for the quashing of two 
assessment orders under different taxing statutes cannot 
be entertained. 


In Collector of Monghyr v. Pratap Singh (2) it ivas 
held by a Full Bench of Patna High Court that a proceed- 
ing before the High Court under Art. 226 of the Cons- 
titution is not a civil proceeding within the meaning of 
Art. 133 of the Constitution. 

In A. A dinar ay ana v. State of Andhra Pradesh (3) it 
was held that an application under Art. 226 of the Cons- 
titution is a proceeding in a Court of civil jurisdiction. 

S 141, C. P. C. is, therefore, directly attracted, and die - 
provisions of Os. 1 and 2 of the Code can be invoked so 
far as they can be made applicable to the proceeding in 
.a, Wjt'it, Application, 226 .,,; OydipgfiJys,:^^^^^ 

.more, persons cannot join, in a single petition to, enforce 
separate claims. But where the right to relief arises 
from the same act or transaction, and there is a common 
question of laW or fact, or where, though the right to 
relief claimed does not arise from the same act or trans- 
action, the petitioners are jointly interested in the causes 
of action, one petition is maintainable at their instance. 

In Assistant District Panchayat Officer Jai Narain 
(4) it was held by Bhargava, C. J. that if the proceed- 
ings on a petition under Art. 226 of the Constitution 
relate to civil rights, they are civil proceedings. Being 

(2) A.I.R. 1957 Pat. 103. 

(4) A.I.R. 1907 All. 834. 
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(1) A.I.R. AIL mj. 
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civil proceedings, the provisions of the Code of Civil 
Procedure apply to them under s. 141, C. P. C. in so far 
as the provisions of the Code can be made applicable. 

In State of Uttar Pradesh v. Vijay Aruind (1) Subba 
Rao, J. observed on page 951 : 

“It is, therefore, clear from the nature of the 
power conferred under Art. 226 of the Constitution 
and the decisions on the subject that the High 
Court in exercise of its power under Art. 226 of the 
Constitution exercise original jurisdiction, though 
the said jurisdiction shall not be confused wdth the 
ordinary civil jurisdiction of the High Court. This 
jurisdiction, though original in character as con- 
trasted with its appellate and revisional jurisdiction, 
is exercisable throughout the territories in relation 
to which it exercises jurisdiction and may, for con- 
venience, be described as extraordinary original 
jurisdiction.”' 

The learned Standing Counsel placed reliance upon 
this decision of the Supreme Court in support of his 
contention that in dealing with a petition under Art. 226 
a High Court does not exercise civil jurisdiction. All 
that was emphasised in Vifay Anand’s case (1) was that 
the jurisdiction under Art. 226 should .not be regarded 
as ordinary ciyil jurisdiction. It does not follow that 
such jurisdiction cannot be extraordinary civil jurisdic- 
tion. 

In Ryots of Gar obandhii v. Zamindar of Parlakimidi 
(2) the Madras High Court refused to issue a writ of 
certiorari to the Board of Revenue. The petitioners 
requested for a certificate for an appeal to the Privy 


(1) A.I.R. 1963 S.C. 94'6 


(2) A.I.R. 1988 MacL 722. 
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Council. It was held that the impunged order was pass- 
ed by the High Court in the exercise of civil jurisdiction. 

In Narayan Row v. Ishwarlal (1) it was held that pi'o- 
ceedings before a High Court on a petition under Art. 
226 in the matter of recovery of income-tax are civil 
proceedings within the meaning of Art. 13S(l)(c). 

In Raniesh v. Gendalal (2) a claim for a sum of money 
was made before the Claims Officer. The c laim was dis- 
charged by the Claims Officer. On appeal the Commis- 
sioner, Nagpur Division remanded the case to the Claims 
Officer for disposal according to law. Ramesh and 
others filed before the Bombay High Court a petition 
under Arts. 226 and 227 of the Constitution on the 
ground that the Commissioner, Nagpur Division, had no 
jurisdiction to entertain the appeal. The petition was 
summarily dismissed by the High Court. An applica- 
tion for a certificate for an appeal to the Supreme Court 
was rejected by the High Court. When the matter went 
before the Supreme Court upon special leave, the ques^ 
tion arose whether the appellants were entitled' to a cer- 
tificate as of right under Art. 133(l)(<i) and (b). Hidayat- 
tJiJ.AH, J. observed’ on page 1448 ; 

“We have explained what is meant by a eiv-il pro- 
ceeding and have held that such proceedings must 
concern civil rights including those arisingj from 
status as well as contract. Once that test is ^tisfied 
the word ‘proceeding’ is a word of very wide im- 
port. We have held that the proceeding in the 
High Court was a civil proceeding and although it 
was for the exercise of extraordinary original civil 
jurisdiction, the word ‘any’ must take in a decision 
provided it is a judgment, decree or final order.’’ 


vm 
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(1) A.l.R. 1965 S.G. 1S18 


(2) A.l.R. 1966 S.C. ‘445. 
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Again on page 1449: 

“We are concerned here with die exercise of ex- 
traordinary original civil jurisdiction under Art 
226 .” 

It will be noticed that the Supreme Court repeatedly 
observed in Ramesh’s case (1) that the High Court was 
exercising civil jurisdiction under Art. 226^ The learn- 
ed Standing Counsel tried to get over the effect of these 
observations in two ways. Firstly, he pointed out that 
from Bombay. Bombay High Court had 
the power to issue writs even before the" Constitution 
of India came into force. Allahabad High Court had 
no such power before .1950. Secondly, the learned Stand- 

suggested that these observations are obiter 
dicta. ■ " . 

.It-is not possible to. accept either of these two conten- 
tions. r-H is true that Bombay High Court had the pow- 
er, to, issue , writs even before 1950. But the whole dis- 
cussion case (1) is with reference to Art ‘’^6 

of.thp Constitution of iBclia. There is no reference "to 
he_TO,™. of Bombay High Court to issue ™ts before 
I9o0 The question before the .Supreme Court sva., 

wereim-ri f' “£ that ose the appellants 

ereentrtled to obtain a certificate- under Art. 133 For 

nl^e it was necessary to examine -the 

Sr 8°”'% High Court, 

ytep.^refuliy-conadering the nature of the proeecrt- 
mg before Bombay High Court, fheir Lord.ships of the 
upreme Gourt- concluded that the High Court iras 

j“H»<««!on- On, for 

a.sI>VH 

m sia ™ to. 226 relates 

t ' S 6 S.C. 11I.S, , . - (2) A.I.R. 1905, s.C. 3S7.3. 
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to civil rights, the petition gives rise to a civil proceed- 1^68 

ing. The decision of the Supreme Court in Ramesh’s Mal singh’ 

case (1) lays down that when civil rights are involved, laksha 

the High Court exercise extraordinary original civil khmtan 

jurisdiction under Art. 226. . , 

' ’ Oak, c. j. 

Since the High Court exercises civil jurisdiction 
under Art. 226, s. 141, C. P. C. is attracted. Consequent- 
ly, the procedure provided in the Code of Civil Proce- 
dure in regard to .suits has to be followed, as far as it 
can be made applicable. One such provision is contain- 
ed in O. 1, r. 1, C. P. C. So, the provision of O. 1, r. 1, 

C. P. C. is applicable to a proceeding under Art. 226 of 
the Constitution. 

. • K • 

It appears that the word “affirmative" has been. used 
inadvertently for, the. word !‘negative” in the introduc- 
tory part of question no. 2. I shall therefore, , dispose 
of question no. 2 on the assumption that the opening 
words of question no. 2 are: 

“If the ■an.swer to the first question is in the 
negative. . ; ; 

In Bankini Chandra v. Regional Provident Fund Com- 
missioner (2) it was held that a joint application under 
Art. 226 for quashing severaT orders is not maintain- 
able. ■ 

In Bishivaranjan v. Secretary ^ Ram Krishna Mission 
(3) it was held that separate applications must be rnade 
for issue of separate units to quash separate orders. 


\n Muhammad Ibrahim v. Deputy Commercial Tax 
Officer (4) it was. held that the fact that, similar orders 
are pa.ssed in the case of a number of. individuals does_ 

(1) A.I.R. 1986 S:C. (2)' A.t.R.' 1958 Eat. Sit. 

(S) A.l.R. 1908 , Pat. m ■ ■ (4) A.LR. 1956 Mar,..t:26,. , , . 
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1988 not mean that the injury caused is a common or class 
Mal Singh injury SO as to justify a single petition. 

’V* 

Ganapathi Nadar Factory v. State of Madras (1) 
khaitan Government by a single notification referred disputes 
Oak- c. j. between seven establishments and their workmen to an 
Industrial Tribunal. These establishments filed a single 
writ petition against the Tribunal and the Government. 
It was held that a single petition was not maintainable. 


In Kailash Chandra v. District Registrar 


licences 


of a number of deed-writers were cancelled. It was held 
that a joint writ petition by the former deed-writeTS 
was not maintainable. 

In Ramchand v. Anandlal (S) it was held that there 
must be separate applications by ei^ery applicant for 
every main right or claim sought to be enforced in a 
writ petidott. Two or more persons cannot join in a 
'single application to enforce separate rights or claims 
by way or writs.. 

In Mount Corporation v. Director of Industries and. 
Commerce (4) it was held that if a number of persons 
have joint interest in the subject-matter but possess 
separate and distinct rights, a joint petition by them 
under Art. 226 is not maintainable. O. 1, r. 1, C. P. C. 
is not applicable. 

In Mandir Thakar Dawara v. State of Pepsu (5) it 
was held that there must be separate applications for 
separate writs. 

In Inder Singh v. State of Rajasthan (6) there tverc 
23 separate apjdications pending before the Anti-Ejcct- 
ittent Officer. Twenty-three separate revisions w’ere fil- 
ed by the different applicants. The 23 cases were di.s- 
posed of by the Board of Revenue by a single judgment. 

(S) A.r.R. 19o5 Pcplli 159. (S'! A.T.R. 1954 Eai. 186, 
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It was held that it was not proper for the petitioners to 
file a single petition under Art. 226 in respect of all tite 
23 cases. 
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In Management of Rain Bow Dyemg Factory v. Indus- 
tfi-al Trihtmal (1) it was held that the provisions of O. Cat, c. j, 

I of the Code of Civil Procedure cannot be applied to 
writ proceedings on the strength of the rule laid down 
bys. 141. C. P. C. 

In In re A Gopalakf isknarao (2) it was held that two 
or more persons could not join in a single petition for a 
writ of mandamus to enforce separate claims. The 
principle of O. 1 of the Code of CivH Procedure cannot 
be extended to such a case. 

In Halsbury's Laws of England, Third Edition, Vol. 

I I of the subject of enforcement claims has been dis- 
cussed on page 83 under section 155 ; - 

“Two persons cannot join in a single application 
for an order of mandamus to enforce separate 
claims. There must be separate applications for se- 
parate orders, and that although the several appli- 
cants are successors in the office in respect of which 
the claims arise.” 

In Extraordinary Legal Remedies by Ferris the ques- 
tion of joinder has been discussed under s. 233 on page 
275 : ‘ 

“The rule is that persons having a common and 
joint interest in the subject-matter in controvercy 
may be joined as relators while those having se- 
parate and distinct right may not.” 

In Corpus Juris Secundum, Vol. 14 we find the follow- 
ing passage on page 205 ; 

(1> A.I.R. 1959 Mad. 137. (2) A.I.R. 1967 A.P. 81 
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“It is improper to join persons who are not 
jointly interested iii the proceedings of which a re- 
view is sought, and whose interests are separate and 
distinct. Parties severally affected by the proceed- 
ings below must sue out separate writs, although 
there is but one act to .be reviewed and but one 
record.” 

In Uma Shanker Rai v. DivLsional Supcrinfcndeut, 
Northern Railway (1) it was held by a Division Bench 
of this Court that in case of a common right it is not 
open to the persons who are affected by a common order 
to file a joint writ petition. Writ jurisdiction is for the 
enforcement of an individual i'ight. There can be no 
question of application of O. 1 of the Code of Civil 
Procedure in such proceedings. 

O. 1, r. 1, C. P. C. states: 

“All persons may be joined in one suit as plain- 
tiffs in whom any right to relief in respect of or 
arising out of the same act or transaction or series 
of acts or transactions is alleged to exist, wliether 
jointly, severally or in the alternative, where, if 
such persons brought separate suits, any common 
question of law or fact trould arise.” 

O. 1, r. 2, C. P. C. states; 

Where it appears to the Court that any joinder 
of plaintiffs may embarrass or delay the trial of the 
suit, the Court may put the plaintiffs to their elec- 
tion or order separate trials or make such other 
order as may be expedient.” 

In KJiem Karan v. State of U. P. (2) there xvas a single 
notification under s. 4, Land Acquisition Act, and a 

(1) A.I.R. I960 All. 866. (2) A.I.R. 1966 All. 265. 
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single notifications under s. 6 of the Act. These noti- 
fications affected a large number of persons. It was held 
by Satish Chandra, J. that all such persons may file a 
single petition under Art. 226 challenging the validity 
of such action. It will be to the convenience of all con- 
cerned and would serve the interests of justice. 

In Qiirabali v. Government of Rajasthan (1) it was 
held that a joint application by several persons involving 
common questions was maintainable. 

In Abdul Qayum v. Keshav Saran (2) the petitioners 
had a common cause of action, and sought a common 
relief arising out of identical facts. It was held that a 
joint writ petition by them was maintainable. 

In United Motors (India) Ltd. v. The State of Bom- 
bay (5) six corporations and one firm carried on the busi- 
ness of buying and selling motor cars. They filed one 
petition under Art. 226 of the Constitution challeng- 
ing the validity of the Bombay Sales Tax Act, 1952. It 
was held that the petition was maintainable. 

In Manindra Nath v. Baranagore Municipality (4) 
SiNHA, J. observed on page 295 : 

“Reference has been made to American Juris- 
prudence, Vol. 35, page 81, para 333. In my opi- 
nion, such highly technical rules of procedure 
should not be incorporated in our law. This is a 
poor country and litigation expenses are high. 
Multiplication of legal proceedings should be avoid- 
ed at all costs.” 

It is true that there is much support for the view that 
if a number of persons have separate claims, a joint writ 
petition is not maintainable. But the decision by the 

(1) A.I.R. 1960 Raj. 162. (2) A.I.R. 1964, AIL m 

(3) 4 S.T.C. 10. (4) A.I.R. 1956 Cal. 291. 
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Division Bench of this Court in Uma Shanker Rai’s 
case (1) and decision by other High Courts are largely 
based on English and American cases. High Courts in 
India need not feel oppressed by technicalities of Eng- 
lish law. In dealing with petitions under Art. 226 High 
Courts exercise power conferred upon them by the 
Constitution of India. The power should be so exer- 
cised as to advance the course of justice. It was not sug- 
gested for the respondents that in trying civil suits civil 
Courts experience any difficulty in operating O. 1, r. 1, 
C. P. C. On the contrary, that provision is highly con- 
venient. If a number of persons have to place before 
the Court the same set of facts or have to urge the ques- 
tion of law, there is not much point in insisting that they 
must file separate writ petitions. In the present case 
there are 21 petitioners. They have paid a court-fee of 
Rs.50 on the writ petition. If they are ordered to file 21 
separate writ petitions, they will have to pay a total 
court-fee of Rs. 1,050. That would no doubt be a gain 
to revenue. But gain to revenue is not a circumstance, 
which can outweigh convenience of litigants and adminis- 
tration of justice. When a number of persons make the 
same grievance before the Court, it is usually convenient 
for the Court and the aggrieved persons to have the 
whole matter disposed of in a single proceeding. 

In Constitutional Law of India by Seervai the learned 
author observes on page 738 : 

. • There are cogent reasons for not follow- 
ing the strict technicalities of the Engilsh law in 
India . . . For example, a law for the abolition 

of zamindaris may affect thousands of people, and 
it is submitted that it would be unjust and oppres- 
sive to drive thousands of persons to file separate 

(1) A.I.R. I960 All. see. 
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petitions, when the only question involved is whe- 
their the Legislature was competent to enact the 
law or not, and a representative petition will com- 
pletely dispose of the matter.” kdmari 

Khaitan 

The provision of O. 1, r. 1, C. P. C. is permissive, oak, c7j. 
The provision is subject to O. 1, r. 2, C. P. C. Ordi- 
narily, if two or more persons put forward claims involv- 
ing common questions of law and fact, such claims may 
be combined in a single suit. But if the Court finds 
that combining a number of claims in a single suit 
would be embarrassing, it is open to the Court to direct 
separate trials of difierent claims. The same procedure 
may be adopted at the hearing of writ petitions. Ordi- 
narily, if a number of persons challenge a single order 
or decisions involving common questions of law and 
fact, their claims may be combined in a single writ peti- 
tion. But if the Court finds that it will not be con- 
venient to dispose of so many claims in a single writ peti- 
tion, the court may direct the petitioners to file separate 
writ petitions. 

My answers to the two questions referred to the Full 
Bench are: 

Qiiestion 1. — An application under Art. 226 of 
the Constitution involving civil rights is a proceed- 
ing in a Court of civil jurisdiction. So, the provision 
of O. 1, r. 1, C. P. C. is applicable to such a proceed- 
ing. 

Question 2. — Even if we assume that a writ peti- 
tion is not a proceeding in a Court of civil jurisdic- 
tion, and O. 1, r. 1, C. P. C. in terms does not apply 
to such a proceeding, more persons than one can 
join in a petition under Art. 226 of the Constitu- 
tion under circumstances in which persons more 
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than one can join as plaintiffs in a suit in accord- 
ance with the provisions of O. 1, r. 1, C. P. C. 

Lakshmi Prasad^ J. ; — I have had the advantage of 
going through the judgment prepared by my Lord the 
Chief Justice. I regret my inability to agree with the 
answers proposed by his Lordship to the tw'o questions 
referred to the Full Bench. 

The questions referred to the Full Bench are : 

(1) Whether an application under Art. 226 of 
the Constitution of India is a proceeding in a Court 
of civil jurisdiction and as such the provision of 
O. 1, r. 1 of the Code of Civil Procedure would be 
applicable to such a proceeding? 

(2) If the answer to tire first question is in the 
affirmative, then whether person more tlian one can 
join together in a petition under Art. 226 of the 
Constitution in the circumstances in which persons 
more than one can join together as plaintiffs in a 
suit in accordance with the provisions of O. 1, r. 1 of 
the Code of Civil Procedure? 

Obviously the word “affirmative” occurring in ques- 
tion no. 2 appears to have been used inadvertently, in 
so far as having regard to the context in which cpiestion 
no. 2 is posed the more appropriate W'ord wovdd be 
“negative”. I would accordingly proceed on the basis 
that the point posed in question no. 2 arises for consi- 
deration only if the answer to the first question is found 
in the negative. 

The facts giving rise to the petition out of which aris- 
es this reference may be noted briefly. For the realisa- 
tion of the dues payable by opposite party no. 1 under 
the provisions, of U. P. Large Land Holdings Tax Act 
certain plots were auctioned on 5th June, 1961 and were 
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purchased by the petitioners. That auction sale was 1968 
confirmed in due course on 8th May, 1962. Subsequent- mal singh 
ly on 26th March, 1963 opposite-party no. 1 moved an t.a^qha 
application before opposite-party no. 2 (The Commis- 
sioner, Lucknow Division, Lucknow) for setting aside ^ 
that sale and opposite-party no. 2, without issue of any j. 
notice to die purchasers namely the petitioners set aside 
that sale on 21st April, 1964. The petitioners moved 
an application on getting knowledge of the order dated 
21st April, 1964 for recalling it but opposite-party no. 2 
rejected that application by his order dated 18th Janu- 
ary, 1966. It is thereupon that the petitioners approach- 
ed this Court under Art. 226 of the Constitution. 

On these facts it was contended on behalf of opposite- 
party no. 1 that all the 21 petitioners could not join in a 
single petition and in support of that conten- 
tion reliance was placed on Uma S hanker Rai v. Divi- 
sional Superintendent, Northern Railway, Lucknow (1). 

It expresses an extreme view in so far as it purports to 
lay down that more than one person cannot join in a 
petition under Art. 226 of the Constitution except in 
case of joint ownership. The case of Haji Abdul Qayum 
V. Keshav Saran (2) decided by another Division Bench 
of this Court lays down that in appropriate circumstanc- 
es more than one person can join in a petition under 
Art. 226 of the Constitution. The material observations 
occur on page 389 in para 5. These read as below: 

“The second point, ui'ged, though very feebly, by 
learned counsel was that diis petition should not 
have been allowed as it had been filed jointly by 
more than one person. The objection, on the face 
of it, has no force. All the 16 writ petitioners had a 
common cause of action and were seeking a com- 
mon relief arising out of identical facts. There 
(1) A.I.R. 1940 All. 866. (2) A.I.R. 1964 All. S96. 
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1968 was no reason why they should not all join together 

MaT^^h and seek issue of one single writ so as to serve the 
, object of all the petitioners.” 

Laksha J 

Kumari 

khaitan The occasion for reference to the Full Bench arose be- 
L. Prasad, cause of the conflict of views expressed in the two Divi- 
sion Bench cases referred to above. 

The answer of the first question depends on the appli- 
cation or otherwise of s. 141 of the Code of Civil Pro- 
cedure to a proceeding under Art. 226 of the Constitu- 
tion. S. 141 provides, “The procedure provided in this 
Code in regard to suits shall be followed, as far as it can 
be made applicable, in all proceedings in any Court of 
civil jurisdiction”. It shall thus appear that s. 141 can 
be attracted to a proceeding under Art. 226 only if it be 
possible to hold that the same is a proceeding in a court 
of civil jurisdiction. Whatever may have been the view 
at one stage it is now settled by the decision of Supreme 
Court in the case, Narayan Roxo v. Ishxvarlal (1) that a 
proceeding, under Art. 226 of the Constitution if it re- 
lates to relief against infringement of civil right of a per- 
son is a civil proceeding. Likewise in view of the ob- 
servations made by the Supreme Court in the case 
Ramesh v. Gendalal Motilal Paini (2) winch obser- 
vations have been reproduced in the judgment of 
Hon’ble the Chief Justice there is no escape from the 
conclusion that in relation to a proceeding under Art. 
226 of the Constitution seeking relief against infringe- 
ment of civil right of a person the High Court exercises 
extraordinary original civil jurisdiction. In view of the 
observations made by the Supreme Court in the afore- 
said case it can no more be maintained, as was expressed 
by some courts in some cases including this Court in the 


(1) A.I.R. 1966 S.C. 1818. 


(2) A.I.R. 1966 S.C. 1446 at pp. 
1448-1449. 
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case of Khufjaioala Buckles Manufacturing Co. Tantan- 
para v. Commission, Sales Tax, U. P., Lucknoio (1) that 
under Art. 226 of the Constitution the High Court exer- 
cises neither civil nor criminal jurisdiction but extra 
ordinary jurisdiction. So in view of the above cited 
Supreme Court cases the inevitable conclusion is that 
proceeding under Art. 226 of the Constitution where- 
under relief is sought! against infringement of one’s 
civil right is a civil proceeding in a court of civil juris- 
diction. In that view of the matter s. 141 of the Code of 
Civil Procediu'e would stand attracted with the result 
that O. 1, r. 1 of the Code of Civil Procedure would be 
applicable to such a proceeding, “as far as it can be made 
applicable”. 
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h, Frasad» 

.)• 


S. 141 of the Code of Civil Procedure itself envisages 
the application of procedure provided by the Code in 
regard to a proceeding in a court of civil jurisdiction 
only to the extent the same can be made applicable. So 
merely because s. 141 i.s found attracted to a proceeding 
under Art. 226 of the Constitution it does not follow 
therefrom that the provision of O. 1, r. 1 of the Code of 
Civil Procedure would apply whole hog to such a pro- 
ceeding. In the very tvords of s. 141 it can apply to the 
extent it can be made applicable. Thus we have to fall 
hack upon the nature of a proceeding under Art. 226 and 
the principles governing it in order to ascertain as to 
what extent the provision of O. 1, r. 1 of the Code of 
Civil Procedure can be made applicable to such a pro- 
ceeding. 


As pointed out in tlie case, re A. Gopalakrishnaroa 
(2) the right of a person to apply for an appropriate writ 
flows from the order that affects him. A person desir- 
ous of questioning the validity or legality of such an 

(I) A.I.R. 1965. All. 517. (2) A.T.R. 1957 A.P. 68. 
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order is entitled, subject to other conditions, to apply for 
such writ. It is not open to him to join in the petition 
other person or persons affected by similar orders — not 
the same order — ^for they too have a remedy open to 
them and the quashing of one order does not necessarily 
render the other order null and void. In this very case 
after quoting from Halsbury’s Laws of England (Third 
Edition, Volume II, page 83, para 155) that “Two per- 
sons cannot join in a single application for an order of 
mandamus to enforce separate claims. There must be 
separate applications for separate orders, and that al- 
though the several applicants are successors in the office 
in respect of which the claims arise, the learned Judge 
goes on to observe on page 89; “This rule is warrant- 
ed by the nature of the writ proceedings and is calculated 
to remove great inconvenience which might otherwise 
result in issuing several writs, orders or directions in 

the nature of writ on a single omnibus petition relating 
to rights of several persons affected by distinct or separate 
orders.” If I may say so with respect to the learned 

Judge I am in entire agreement with his observations. 

In the case of Annam Adinarayana v. State of Andhra 

Pradesh (1) the point in issue is discussed at some length 
and the earlier authorities are reviewed. While making 
the order of reference I expressed my respectful agree- 
ment with the views expressed in the case reportd in 
A. I. R. 1958 A. P. The judgment in this case is deli- 
vered by SuBBA Rao, C. J., as he then was, on behalf of 
the Division Bench. After discussing the entire legal 
position he sums up the conclusion in para 10 which 
appears on page 19. It runs as below: 

The legal position may now be summarised. 

An application under Art. 226 of the Constitution 

(1) A.I.R. 1958 A. P. 16. 
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of India is a proceeding in a court of civil jurisdic- 
tion. The provisions of Ors. 1 and 2 can be invoked Mal Singh 
as far as they can be made applicable to the proceed- t 
ings in a writ application under Art. 226. Ordi- khwtS 
narily, two or more persons cannot join in a single ^ 
petition to enforce separate claims. But where the J. 
right to relief arises from the same act or transaction 
and there is a common question of law or fact or 
where, though the right to relief claimed does not 
arise from the same act or transaction, the petition- 
ers are jointly interested in the cause or causes of 
action, one petition is maintainable at their ins- 
tance.” 

ff 1 may say so with respect these observations lay down 
the legal position correctly. It means that s. 141 of the 
Code of Civil Procedure is attracted to a proceedings 
under Art. 226 of the Constitution if it is a civil proceed- 
ing, that is, if thereby relief is .sought against infringe- 
ment of one’s civil right and as such O. 1, r. 1 of the Code 
of Civil Procedure would apply to such a proceeding 
but only to tlie extent it can be made applicable. It has 
not to be lost sight of that ordinarily two or more per- 
sons cannot join in a single jietition to enforce separate 
claims. More than one person can join in a single peti- 
tion .subject to ccT tain conditions, the conditions being 
either where the right to relief arises from the same act 
or transaction and there is a common question of law or 
fact or that the petitioners are jointly interested in the 
cause Or causes of action in cases where the right to re- 
lief claimed docs not arise from the same act or trans- 


I 


action. 

The extreme vietv propounded in Corpus Juris Se- 
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sepafate and distinct”, may not be adhered to, but it 

Mal^singh ivould be equally not correct to go to the other extreme 

^ general proportion that more diat 
khaItan one person can join in a petition under Art. 226 of the 
L. Prasad. Constitution in all such cases in which more than one 
J- plaintiff can join together in a suit in accordance with 
the provisions of O. 1, r. 1. C. P. C. It may be that 
under O. 1, r. 2, C. P. C. power is given to the court to 
require the plaintiffs to elect or order separate trials if 
it finds that any joinder of plaintiffs may embarrass or 
delay the trial. That can by itself be not a basis for 
applying O. 1, r. 1 in its entirety to a proceeding under 
Art. 226 if otherwise it appears that such an application 
would be inconsistent with the basic principles govern- 
ing a pioceeding for the i.ssue of a writ be it fevtioraTi 
Or mandamus. 



None of the ca.ses cited in the course of arguments be- 
fore the Bench went to the extent of laying dowm that 
the provisions of O. 1, r. ], C. P. C. apply tvithout any 
qualification to a proceeding under ,4rt. 226. Of the 
decided cases cited before the Bench the case of Manm- 
dra Nath Pal v. Municipal Commissioners of Baranagore 
Municipality (1) appears to go the farthest. Even it 
simply says on page 295 : “It would be sufficient to follow 
analogously the provisions of O. 1. C. P. C.” 



^The cases of this Court which have permitted more 
than one person to join in a petition under Art. 226 and 
were cited before the Bench are, (1) Haji Ahdul Oayum 
V. Keshav Saran (2) and (2) Khem Karan v. State ofltttar 
Pradesh (S). I have already reproduced the material 
observations made in Haji Abdul Oayum’s ca.se (9). 
What IS laid down on this point in Khem Karan's case (3) 
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appears in para 9 of the report at page 257. It runs t968 
as below. Maij Singh 

V. 

Laisha 

“To iny mind in a single proceeding culminat- 
ing in a single order affecting a large number of — — 

prusfld 

persons all such persons can raise a single complaint ' j. 
to this Court under Art. 226 to canvass the validity 
of such action. It will be to the convenience of all 
concerned and would serve the interests of justice." 

It shall thus be seen that not a single decided case of 
this Court has permitted joinder of more than one per- 
son in a petition under Art. 226 except under conditions 
under which such joinder is envisaged in the case re- 
ported in Annani Adinarayana’ s case (1). There can be 
little doubt that the weight of authority even in this 
country is that a number of persons who have separate 
claims cannot maintain a joint writ petition. That such 
is the position has been recognized by Hon’ble the 
Chief Justice when he observes, “It is true that there is 
much .support for the view that if a number of persons 
have separate claims a joint writ petition is not maintain- 
able.” I see no good reason to go beyond what has been 
laid down in Annam Adinarayana’ s ca.se (1) I cannot see 
as to how requiring a person having a separate claim to 
bring .separate petition amounts to hampering justice. 

On the other hand if an omnibus petition is permitted 
it may re.sult in embarrassment and delay. It may be 
that under O. 1, r. 2, C. P. C. the Court would be en- 
titled to direct separate trial in appropriate circumstanc- 
es but even that would mean some delay and conse- 
quently inconvenience to all concerned. So whether 
considered on the basis of convenience or on the ground 
of principle I am firmly of opinion that joinder of more 
than one person in a petition under Art. 226 can be 

(t) A.I.R. l.tH58 A.P. I? 
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permitted only where the right to relief arises from the 
same act or transaction and there is a common question 
of law or fact ox where though the right of claim does 
not arise from the same act or transaction the petitionei's 
are jointly interested in the cause or causes of action. 
I would accordingly answer the two questions as below : 

Question I . — An application under Art. 226 of 
the Constitution involving civil rights is a proceed- 
ing in a court of civil jurisdiction and as such the 
provisions of O. 1, r. 1, C. P. C. would be applica- 
ble to such a proceeding but only to a limited ex- 
tent, that is, the joinder of more than one person 
under Art. 226 can be permitted only where the 
right to relief arises from the same act or transaction 
and there is a common question of law or fact or 
where though the right of claim does not arise 
from the same act or transaction the petitioners are 
jointly interested in the cause or causes of action. 

Question 2. — In view of the answer given to 
question no. 1 it does not arise. 

Sahgal, J. : — I have had the advantage of going 
through the drafts of judgments prepared by my Lord 
the Chief Justice and tire Hon’ble Lakshmi Prasad, J. 
I agree generally with the view expressed by the 
Hon’ble Lakshmi Prasad, J. but I would like to add 
a few lines of my own. 

The following two questions of law have been refer- 
red to the Full Bench : 

(1) Whether an application under Art. 226 of 
the Constitution is a proceeding in a court of civil 
jurisdiction and as such the provision of O. 1, r. 1 
of the Code of Civil Procedure would be applic- 
able to such a proceeding. 
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(2) If the answer to the first question is in the 
affirmative this should have been ‘negative’ it being 
a case of clerical error — then whether persons more 
than one can join together in a petition under 
Art. 226 of the Constitution in the circumstances 
in which persons more than one can join together 
as plaintiffs in a suit in accordance witli the pro- 
visions of O. 1, r. 1 of the Code of Civil Procedure? 


1968 

MAii Singh 

t;. 

1,aksha 

KXIMAItt 

KhaitaN 

Sahgal, J 


For the determination of the first question the pro- 
visions of s. 141 of the Code of Civil Proceedure are 
relevant. S. 141 reads: 


“141. The procedure provided in this Code 
in regard to suits shall be followed, as far as it can 
be made applicable, in all proceedings in any 
court of civil jurisdiction.’’ 

As far back as the year 1894, the Privy Council in 
Thakur Prasad v. Fakur Ullah (1) laid down with res- 
pect to s. 647 of the Code of Civil Procedure then in 
force, which provision of law was equivalent to s. 141 
of the current Code, as follows: 

“Their Lordships think that the proceedings 
spoken of in s. 647 include original matters in the 
nature of suits such as proceedings in probates, 
guardianships, and so forth, and do not include 
executions.” 


The question, therefore, to be decided is whether 
the proceedings before the court under Art. 226 of the 
Constitution can be said to be the poceedings in any 
court of civil jurisdiction and, if so, whether such pro- 
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High Court on a petition under Art. 226, in the matter 
•Mal SmcH of recovery of Income-tax are “civil proceedings” with- 
Sr of Art. 186(1 Kd A proceeding in 

k^n which relief is claimed against action of revenue authori- 
Sahgai, j. is included in the civil proceedings and not in 
other proceedings’ . It was pointed out that by a 
petition for a writ under Art. 226 of the Constitution, 
extraordinary jurisdiction of the High Court to issue 
high prerogative writs granting relief in special cases 
to persons aggrieved by the exercise of authority — statu- 
tory or otherwise— by public officers or authorities is 
invoked. This jurisdiction is undoubtedly special and 
exclusive, but on that account the nature of the pro- 
ceedings in which it is exercised is not altered. Where 
a revenue authority seeks to levy tax or threatens ac- 
tion in purported exercise of powers conferred by an 
act relating to revenue, the primary impact of such an 
act or threat is on the civil rights of the party aggrieved 
-uid when relief is claimed in that behalf it is a civil 
proceeding, even if relief is claimed not in a suit but 
by resort to the extraordinary jurisdiction of the Hidi 
Court to issue writs. 

_ In Ramesh v. Gendalal Moti La! Pathni (1), the 
Supreme Court remarked that the term “civil proceed- 
ing” has been held to include at least all proceedings 
attecting civil rights, which are not criminal The 
words civil proceedings” are used in widest sense in 
contradistinction to criminal proceedings which affect 
directly avil rights. A proceeding under Art. 226 
or a ^it to bring up a proceeding for consideration 
must be a civil proceeding, if the original proceeding 
^ncerned civil rights. At page 1449 the Supreme 

We are concerned here with the exercise of 
extraordinary OTiginal dvil jurMction under 

‘ ■ct) A.I.R. 13)66 S.C. 1416. 
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Art. 226. Under that jurisdiction, the High Court 
does not hear an appeal or revision. 1 he High sin(;i( 
Court is moved to intervene and to bring hcion’ 
itself, the record of a case decided by or p<‘nding 
before a Court or tribunal or any authoriiv with- . 

* I* 

in the High Court’s Jurisdiction.” 

[t would thus appear that a proceeding under Art. 226 
before a Court if it relates to a civil matter is .i civil 
proceeding and in deciding such a mattei tlie Higii 
Court exercises extraordinary original ci\il jurisdic- 
tion. The jurisdiction is not in execution, it is not 
exercised by way of appeal. The proceedings ate in 
the nature of a suit, as such s. 141 of the (anle of Civil 
Procedure applies. Tliere can, in the t ircunislant s's. 
be no manner of doubt that such proceedings aic ‘‘pio- 
ceedings in a court of a ci\il juri.sdiction''. within the 
meaning of that term under s. i ll of the Cotie ttf Cavil 
Procedure. 

In Khurjtmala Bucklt;.s Manufacluring Co. v. Com. 
mis.nouei, Sale.s Tax, U. P. (1) it has however, been fiehl 
by a I>i\ision Bench of this Court that the intnisiims 
of Ci\il Proceiiure Code tit) not govern a pitueetling 
under .\it. 22(i t)f the Constitution, It is poinleil t»ut 
therein tliat what is laid down in s. 11! of the Civil 
Procedure Code is iliai the pirnt'diue laid <lown in the 
Code in regartl to suits is to be folloueil, so fai as it 
can be, in all proteedings in .uiv lotni of civil jurisdit 
tion. .A High Court wlien exet vising jui hstlii lion 
undei Art. 22(i. UK'ording to the view expiessetl In tliat 
Bench, cannot be held to be a court of livil iutisdiv- 
tion. 'That juri.stlii tion is not otdin.trs jut isdit lion, 
but it is extraonlinai \ jut isdic tion u hicli nie.itts diat 
it is neither civil nor criminal. 

This view, with icspec t, will no longet hold gcHjd iti 
view of the two .Snjucuie (oint decisions leferted to 

(l) M.V.. A!!, iJV, 


I 
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^ above. The jurisdiction may be extraordinary juris- 
Mal Singh diction, but that does not mean that it is not civil just 
UKm as the ordinary jurisdiction of the High Court may 
SiM either be civil or criminal, the extraordinary jurisdic- 
sah^J- opposed to ordinary' jurisdiction may also either 

be civil or criminal. The classification into “ordinary" 
and “extraordinary” jurisdiction is different from the 
classification between “civil” and “criminal” jurisdic- 
tion for both the civil and criminal jurisdiction may be 
ordinary or extraordinary. The jurisdiction with res 
pect to a petition under Art. 226 of the Constitution 
may be extraordinary jurisdiction, but if the impact of 
the decision is on the civil rights of a party, it would 
be exercised under its civil jurisdiction, if its impact is 
on criminal rights it is exercised under its criminal 
jurisdiction. 

The jurisdiction that is exercised under Art. 226 is 
neither appellate nor in the execution department. It 
is an original jurisdiction and is in the nature of a suit 
and as such s. 141 of the Code of Civil procedure will 
apply to it. The conclusion, therefore, is that the proce- 
dure provided in the Code in regard to suits shall be fol- 
lowed as far as it can be made applicable in such pro- 
ceedings. The provisions of O. 1 , r. 1 shall thus be appli- 
cable to such proceedings in so far as they can be made 
applicable. The words “in so far as they can be made 
applicable are important”. The provisions of O. 1 , r. 1 of 
the Code of Civil Procedure, therefore, do apply to the 
proceedings under Art. 226 of the Constitution before 
the court in civil matters only to the extent to which 
the nature of such proceedings permits that provision 
to be applied to them. 

The proceedings under Art. 226 are of a summary 
nature. Cases under Art. 226 of the Constitution are 
decided mainly on affidavits. The controversial que.s- 
tions of fact if they arise in such proceedings are as a 
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general rule with rare exceptions not decidcxl in sucii 
proceedings and the parties are left to seek other ap 
propriate remedies if such controversy arises. In the na- la»»iu 
ture of tilings, therefore, the }>roi i.sions of O. 1 • r. 1 of the Kfu”*AN 
Code of Civil Procedure cannot be made applicable in 
their entirety in such proceedings. 'The Civil Procedure 
Code itself provides a safeguard against this provision 
becoming embarrassing to the trial of a suit or causing 
delay in the trial. While O. 1, r. 1 of the Code pro- 
vides : 


“All persons may be joined in one suit as 
plaintiff, s in whom any right to relief in respect of 
or arising out of the same act or tran.saction or 
series of acts or trantsactions is alleged to exist, 
whether jointly, severally or in the alternative, 
where, if .such persons brought separate suits, anv 
common question of law or fact tvould arise.’' 

R. 2 of that Order provides : 

“Where it ajipears to the Court that any joinder 
of plaintiff's may embarrass or delay the trial of the 
.suit, the Court may |nu the plaintiff's to their ele< 
tion or order separate tri;tls or make siuli other 
order as may be expedient.” 

Thus it would be .seen that e\en in origitial suits :m 
applicaiiou of O. 1. t. 1 may embaira.ss or delav the 
trial of a suit and in such a case the court has been 
given power to order an elect ioji to b<* made bv the 
plaintiff so that there m:n- be sepaiaie tii.ds in sorb 
matters. 

The proceedings under Art. 22<i being stitnm.n' 
procec’dings .md having been provided to give effective 
and speedy temedy to a litigant, there i.s all the mote 
reason that the provisions of O. 1, r. 1 which tuay apply 
to .such pKKc'taliugs in vit'w of the provisions of s. Ml 
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of the Code of Civil Procedure should not l)e allowed 
toiiamper the very purpose for ■which Art. 226 existed. 
The right to claim an appropriate writ which flows 
from the order affecting the claimant is essentially an 
individual right. So it is not open to him to join in 
the petition other person or persons affected by similar 
orders in contradistinction to the same order for the 
simple rea.son that each of tliem has a remedy open to 
him and the quashing of one order does not necessarily 
render the other order null and void. This rule is 
obviously calculated I50 remove, great inconvenience 
which might otherwise result in issuing several writs, 
orders or directions in the nature of writ on a single 
omnibus petition relating to rights of several persons 
affected by distinct or separate orders. The ]x>sition 
in I'egard to joinder of persons more than one in a 
single petition has been., considered, in the case of 
Annam Adinardyana v. Stale of Andhra Pradesh (1) 
I am in respectful agreement with the relevant observa- 
tions made in that ca,se. I would, therefore, suggest the 
following answers to the t\s'0 questions referred to the 
Full Bench; 

O. No. 1 : — An application under Art. 226 of 
the Constitution is a ])roceeding in a court of civil 
jurisdiction if it relates to a civil matter and as such 
the provisions of O. 1, r. 1 of the Code of Civil 
Procedure do apply to .such a proceeding but only 
to the extent they are not inconsistent with the 
.nature of the proceeding. Thus the joinder of 
more than one person under Art, 226 can be per- 
niitted only where the right to relief ari.scs from 
the same act or transaction tind, there is a common 
question of law or fact or where though the right of 
claim does not arise from the same act or traiisac- 
. tl) A.I.R. 1958 Au.lh. era. 10 
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tion the petitioners are jointly interested in the 
cause or causes of action. MArsiNC) 

Q. No. 2: — In view of the answer to question Laksha 
no. 1, the second question does not arise. Khaita.n 

By the Court — Our answers to the two questions of - — 
law referred to the Full Bench are as follocvs: 

Qjiiestion No. 1 : — An application under Art. 226 
of the Constitution is a* proceeding in a court of 
civil jurisdiction if it relates to a civil matter, and 
as such the provisions of O. l,,r. 1 of the Code ; 

of Civil Proceedure do apply to such a proceeding 
but only to the extent they are not inconsistent 
WTth the nature of the proceeding. Thus the 
joinder of more than one person under Art. 226 
can be permitted only where the right to relief 
arises from the same act or transaction and there, 
is. a common question of law or fact or ivhere- 
though the right of claim does not arise from the 
same act or transaction the petitioners are jointly 
interested in the cause or causes of action. 

Question No. 2 In view of the answer to ques- 
tion no. 1, the second question does not arise. 

Qjuestion answered. 
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APPELLATE CIVIL 


Before BJon’ble Mr. V. G. Oak, Chief Justice and Mr. 
Justice U. S. Srivnstava.* 

RAM BEHARI SHUKLA Appellant 


1906 MUNNA LAL SHUKLA and others 

lanmtft ». * RESPONDENTS. 

U. P. Consolidation of Holdings Act, 1953. a-. 5 (c)iii)—Sub cl. 
(ii) of cl. (c) of s. 5, does not frrohibit safe of the entire 
holding. 

Sub.cl. (ii) of cl. (c) of s. 5 of the U. P. Consolidation of 
Holdings Act, 195'3, as it stood after the amendment by U. P. 
Act VIII of 1963, does not prohibit sale of the entire holding. 
The words used in sub-cl. (ii) are: 

"Any part of his holding.” 

The entire holding cannot be described as a part of the 
holding. 

Special Appeal No. 17 of 1966 against the judgment 
and order passed by Hon’ble Mr. Justice G. D. Sahgal, 
dated 24th December, 1965 in W. P. No. 205 of 196.5. 

The facts appear in the judgment. 

K. S. Verma and S. C. Mathiir, for the Appellant. 

M. L. Trivedi, for Respondent No. 1. 

Oak, C. J. : — ^This special appeal arises out of con- 
solidation proceedings. During consolidation operatior^s 
chak no, 26 was allotted to Jagat Narain Singh. On 
25th May, 1964 Jagat Narain Singh executed a sale 
deed in favour of Munna Lai .Shukla with respect tb the 
♦ While sittin|2f at LiiclcTiow. 
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entire holding comprised under chak no. 26. Later isKis 
Jagat Narain Singh executed another sale deed for the lom behari 
same property in favour of Ram Behari Shukla. Rely- Shvkxj. 
ing on the sale deed, dated 25th May, 1964 in his munna im, 
favour, Munna Lai Shukla applied for mutation. The 
application for mutation was dismissed by the Assistant L 

Consolidation Offider. That decision was upheld in 
appeal and in revision by the Settlement Officer (Con- 
H. solidation) and the Deputy Director of Consolidation 

respectively. Against these decisions of the consolida- 
tion authorities, a writ petition was filed in this Court 
by Munna Lai Shukla. The writ petition has been 
allowed by a learned single Judge of this Court. He 
quashed the orders of the three consolidation authori- 
ties, and directed that the application by Munna Lai 
Shukla for mutation should be disposed of in accord- 
ance with law. Against that order of the learned 
single Judge, the present special appeal has been filed 
by Ram Behari Shukla. 

The consolidation authorities declined to allow 
mutation in Munna Lai’s favour on the ground that he 
had not obtained permission from the Settlement 
* Officer (Consolidation). On the other hand, the learn- 

ed single Judge of this Court has held that in the cir- 
cumstances of the present case no such permission was 
needed. The question for detemiination in the special 
appeal is, therefore, whether permission was needed 
to support the sale deed, dated 26th May, 1964. 

The matter is governed by the provisions of the U. P. 
Consolidation of Holdings Act, 1953, hereinafter refer- 
red to as the ‘Act’. This Act has been amended from 
time to time. The sale deed in question was executed 
in the year 1 964. We are, therefore, concerned with 
the Act, as it stood after the amendment by U. P, Act 
Vm of 1963, 
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Section y oE the Act describes the eiEect oE a notifica- 
lUMBiiUAiu tion under s. 4 oE the Act. Cl. (c) oE s. 5 is: 

SlIUIOfA 

Munna Lal “Notwithstamliiig anything contained . . . no 

shukla tenure-holder, except witli the permission in tvrit- 

Oak. c. j ing oE (he Settlerneni Officer, Coirsolidation, pre- 

vious!)’ obtained shall — 

(i) use his holding or any part thereof for 
purposes not connected with agriculture, 
horticulture, or animal husbandry including 
pisciculture and poultry fanning; or 

(ii) transfer by way of sale, gift or exchange 
any part of his holding in the consolidation 
area . : 

The question is whether the sale deed, dated 25th 
May, 1964 falls within the prohibition of sub-cl. (ii) of 
el. (c) of s. 5 of the Act. The consolidation authorities 
thought that the sale deed did fall within the prohibi- 
tion. On the other hand, the learned single Judge has 
held that the prohibition should be confined to the sale 
of a part of a holding and does not extend to a sale of 
the entire holding. 

A similar question came before this Court in NaUhi 
Singh V. Kanchhida, (1). In that case it was held by 
A. P. Sriva.s'i'ava, J. that it is not possible to accept 
the contention that though one or more plots of a Khata 
cannot be transferred the whole Khata can be transfer- 
red without such permission. In that case the learned 
Judge had to consider the provision of s. 16- A of the 
Act as it stood before the amendment by U. P. Act 
XXXVIII of 1958. The provision of s. 16-A of the 
Act as it stood then is somewhat similar to the provi- 
sion of sub-cl. (ii) of cl. (c) of s, 5 of the Act as it .stand? 
after its amendment by U. P. Act VIII of 1963 

(1) 1962 R.n. (H.C.) 026, 
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In the pi'esent case the learned single Judge was wes 
aware of the broad position that when there is a pro- RAiri^wi 
hibition against the transfer of any part of a holding, shukl* 
it should be construed to mean prohibition against ^ 
transfer of the whole holding. But he considered that, i — 1— 

in view of the context of s. 5(c) (ii), the prohibition 
should not be extended to the sale of the, whole hold- 
ing. 

The learned single Judge has given two reasons in 
support of his view. He has pointed out that cl. (c) of 
s. 5 of the Act contains prohibitions of two kinds. Sub- 
cl. (i) contains prohibition against use of a holding or 
a part of a holding for purposes not connected with 
agriculture etc. Sub-cl. (ii) of cl. (c) of s. 5 of the Act 
contains a prohibition against sales etc. of airy part of a 
holding. It is significant that the language used in 
sub-cl. (ii) is different from the language used in sub- 
cl. (i). In sub-cl. (i) the reference is to use of a holding 
or any part thereof. On the otlier hand, the words 
used in sub-cl. (ii) are ; 

“sale any jaart of his holding ” 

If the legislature intended that the ban under sub-cl. 

(ii) should be co-extensive with the ban in sub-cl. (i), 
it was quite easy for the Legislature to use the expres- 
sion “holding or any part thereof” as was done under 
sub-clause (i). But the language of sub-cl. (ii) material- 
ly differs the language of sub-cl. (i). 

Secondly, the learned single Judge has pointed out 
that in case a portion of a holding is transferred during 
consolidation operations, complications will arise, be- 
cause the holding will then consist of treo portions — one 
belonging to one tenure-holder, the transferor, and the 
other belonging to another tenure-holder, the transferee. 

If the entire holding is transferred, it will not disturb 
consolidation operations, because all that one has to do 
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is to substitute the transferee’s name in place of the 

Bbhari frjmsfpTOT 
Shukla . 


MtJKNAEAii In view of these considerations, the learned single 
Judge was justified in taking the view that sub-cl. (ii) 
Oat. c. j. Qf cl. (^c) of s. 5, does not prohibit sale of die entire hold- 
ing. Sri K. S. Verma, appearing for the appellant, in- 
vited us to place strict interpretation on sub-cl. (ii). 
We do not think that the rule of strict construction 
helps the appellant. The words used in sub-cl. (ii) 
are : 


“Any part of his holding.” 

Strictly speaking, the entire holding cannot be describ- 
ed as a part of the holding. So, on any view of the 
matter, the view taken by the learned single Judge 
appears to be correct. 

The appeal is dismis.sed with costs to re.spondent 
no. 1. 


Appeal dismissed. 
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Before the Hon’ble V. G. Oak, Chief Justice and Mr. ■ 

Justice U. S. Srivastava* 

THE TULSIPUR SUGAR COMPANY LIMITED 

Pi.AINIIFF-AfBELLAN'IV 196» 

January 17, 

THE NOTIFIED AREA COMMITTEE, TULSIPUR 

Defendan'I’-Respondent 

The U. P, Town liCaas let, 1914, '^—Declaration under 

s, '$(1)— Nature of — Opportunity to residents of the locality 
to oppose, not necessary — such decision is conclusive 
proof that parlicular area is not an agricultural village. 

A ikciaratioii by tlie State Government under sub-s. (1) of 
s. B of the IJ. P. Town Areas Act, 1914. declaring particular 
area to be a 'Fown Area is conclusive proof, according tO' sub-s.' 

(2) of s. 3 , of its decision that particular area is not an agri- 
cultural vOlage. Such a declaration is of administrative 
nature. Since the . decision is of administrative nature, it is 
not necessaiy for the State Government to give an opportunity 
to residents of the locality to oppose such a proposal. S* 3 of 
the Act is valid. 

Gase4aw discussed. 


S. A. No. 462 of 1964 against the judgment and decree 
dated 28th September, 1964, passed by Sri S. P. Srivas- 
tava, Civil Juclge, Gonda in Civil Appeal No. 2 of 1963. 

The facts appear in the judgment. . 

Bishun SingJi^ for the Appellant. 

Raj Ktirnar Srivastava, for the Respondent. ■ 
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1968 Area Committee, Tulsipur, on the following allega- 

The Trasi- tions : 

PUR Sugar 

TraOTUR* plaintiff is a joint stock company carrying on 

ii< the business of manufacturing and selling sugar at the 
Sugar Factory at Tulsipur. The factory is situate with- 
in agricultural village of Shitalapur, district Gonda. 

OaiTFj plaintiff has to import stores and materials for the 

purposes of the factory. In the year 1955 a notifica- 
tion under s. 3 of the U. P. Town Areas Act, hereinafter 
referred to as the Act, was issued establishing a Town 
Area at Tulsipur. The notification under s. 3 of the 
Act is void and has no legal effect. In the year 1959 
the authorities took certain steps to introduce octroi 
duty for the Town Area. A series of notifications 
were published in 1959 and 1960 on this subject. 
These notifications also are invalid. The result is that 
no octroi duty is in force within the Town Area. Fur- 
ther, the plaintiff in particular is not liable to pay any 
octroi duty. But the defendant has been interfering 
with the plaintiff’s business. The defendant has been 
claiming octroi dues from the plaintiff. This demand 
is illegal. The plaintiff, therefore, brought the suit 
for permanant injunction to restrain the defendant 
from interfering with the carrying of goods, etc. by the 
plaintiff. There was also a prayer to restrain the de- 
fendant from levying or collecting any octroi dues from 
the plaintiff at the plaintiff’s sugar factory. 

The plaintiff’s claim was opposed by the defendant. 
It was pleaded that the notification under s. 3 of the 
Act is valid, and the Town Area was validly established 
at Tulsipur. The defendant also supported the various 
notifications issued in 1959 and 1960, and pleaded that 
octroi duty had been legally imposed within the Totvn 
Area. During the pendency of the suit the Town Area 
Committee was converted into Notified Area Commit- 
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tee. The Notified Area Committee was accordingly 
substituted as defendant in the suit. 

The case was tried by the Munsif, Utraula at Gonda. 
He upheld the plaintiff’s claim that the notification 
under s. 3 of the Act is invalid, and so are the notifica- 
tions issued in the years 1959 and 1960 imposing octroi 
duty. On these findings, the plaintiff’s claim for per- 
manent injunction was decreed by the trial court. The 
defendant appealed. The appeal was allowed by the 
Civil Judge, Gonda. He upheld the validity of the 
impugned notifications and declaration. In the result 
the plaintiff’s suit was dismissed. 

The plaintiff has therefore, come to this Court in 
second appeal. When this appeal came up before a 
learned Judge of this Court, he considered that the 
appeal involves certain important questions of law. 
He, tlierefore, referred the case to a larger Bench. 

The contentions of Sri Bishun Singh appearing for 
the plain tiff -appellant may be divided into two parts. 
Firstly, he cballenged the notification under s. 3 of the 
Act. S. 3 of the Act states; 

“The State Government may by notification in 
the Official Gazette — 

(a) declare any town, village, suburb, bazar 

or inhabited place to be a town area for the 
purposes of this Act, 

(b) 



(d) 

Provided that an agricultural village shall not be 
declared, or included within the limits of a town area. 
(2) The decision of the State Government that 
any inhabited area is not an agricultural village 


1968 

The Tulsi- 
PUR SUOAR 
Company, 
Tulsipur 
u. 

The Noti- 
fied AREA 
Committee, 

ToLsrPTO. 

Oak, C. J. 
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>r.THE! Tulsi- 
•. -pui^ Sugar 
Gompany, 
TUUSIPUR 
„ V*' 

Jhe Noti- 
fied area 

GOMMITOHjl, 

TuisiPUR. 

’ OaX' C.J, , 


within the meaning of the proviso to sub-s. (1) of 
this section shall be final and conclusive, and the 
publication in the official Gazette of a notification 
declaring such area to be a town area or within 
the limits of a town area sltall be conclusive proof 
of such decision.” 

On 22nd August, l!)a.a the State Government issued a 
notification under s. ” of the Act establishing a Town 
Area at Tulsipur. The notification was published in 
the Uttar Pradesh Gazette, dated 27th August, 1955. 
This notification has been challenged by the plaintiE 
on a variety of grounds. 

Sri Bishun Singh pointed out that, under the proviso 
to sub-s. (1) of s. 3 of the Act, an agricultural village 
cannot be declared to be a Town Area. The plaintiff’s 
case is that the plaintiff’s factory lies within Shitalapur, 
which is an agricultural village. On page 43 of the 
paper book it was recorded in the judgment of the trial 
court : 


“Admittedly, plaintiff’s sugar factory is situtate 
in agricultural village Shitlapur . . . .” 

Apart from this observation in the jttdgment of the 
trial court, we do not find any such admission by the 
defendant. On the contrary, it is stated in para. 1 of 
the written statement that it is wrong that the factory 
is situated in any agricultural village. In view of this 
clear allegation in the written statement, it could not 
be said that it was an admitted fact that the jdaintiff’s 
sugar factory is situated within an agricultural village. 

It is true that it is not permissible to declare an 
agricultural village a Town Area. But the question 
remains whether Shitlapur is an agricultural village at 
all. According to sub-s. (2) of s. 3, this was a question 
g be decided by the State Government. It is further 
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mentioned in sub-s. (2) that a notification declaring 
such area to be a Town Area shall be conclusive proof thb Tulsi 
of such decision. There has been a declaration by the ^’company. 
State Government declaring this area to be a Town 
Area. Such a declaration, according to sub-s. (2) of s. 3 The Non- 
of the Act, is conclusive proof of a decision by the State committee, 
Government to the effect that this is not an agricultural 
village. Oak, c. J- 

Sri Bishun Singh attacked the decision by the State 
Government on the ground that no opportunity was 
given to the local residents before arriving at such a 
decision. It was urged by the appellant’s counsel that 
the decision contemplated by sub-s. (2) of s. 3 of the 
Act is a quasi-judicial decision. Consequently, it was 
obligatory upon the State Government to give an oppor- 
tunity to the local residents. 

In Secretary of State v. Mask & Co. (1) it was held that 
the exclusion of the jurisdiction of the Civil Courts is 
not to be readily inferred but suclr exclusion must 
either be explicitly expressed or clearly implied. Even 
if jurisdiction is so excluded, the Civil Courts have 
jurisdiction to examine into cases where the provisions 
of the Act have not been complied with, or the statu- 
tory tribunal has not acted in conformity with the 
fundamental principles of judicial procedure. 

The same view was taken by the Supreme Court in 
Firm of Ilhiri Stihbayya Chetty Sc Sons v. State of 
Andhra Pradesh (2). 

It was further urged by Sri Bishun Singh that sub-s. 

(2) of s. 3 of the Act is invalid, because the provision 
confers arbitrary power on the State Government. 

Reliance was placed upon Messrs. Dxoarka Prasad Laxmi 
Narain v. State of Uttar Pradesh (3). In that case the 

(1) A.I.R. mo P.c. 305. (2) A.I.R. 196-1 S.C. 322. 

(3) A.I.R. 1954 S.C. 224. 
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196 S Court noticed that under cl. ai.n <>1 'he I’. 1^. (.oal 
fied^Irea Control Order, lOri-l no person shall stock, .sell .store 
for sale or utilise coal for hurnino- bricks or shall otluT 
PUR Sugar dispo.se of coal in this State except under a ItcciKC 
ti^^otur’ granted under the Ordei'. It w;is held by the Supreme 
Court that cl. 3(1) confers an unrestricted potcer on 
Tra^R. g(.j^j.g Controller to make exemptions. 'I'hai clause 
Oak, c. j. -was consequently unreasonable. 

In Dioarka Nath v. Income Tax Olficer (1) the Couit 
explained the distinction between an administraticc* 
act and a quasi-judicial act. A writ of certiorari can be 
issued only to quasha judicial or quasi judicial act. 
Before such a writ can be issued the following condi- 
tions have to be complied with: 

(1) the body of persons must have legal autho- 
rity; 

(2) there must be authority to determine ques 
tions affecting the rights of .subjects; and 

(3) the body of persons should have a duty to 
act judicially. 

The provisions of a statute may enjoin on an adminis- 
trative authority to act administratively or judici.ally. 
If it expressly imposes a duty on the admini.strative 
body to act judicially, it is a clear case of a judicial act. 
But the act may not expressly confer a duty to act 
judicially but this duty may be inferred from the pro- 
visions of the statute. It may be gathered from the 
cumulative effect of the nature of the rights affected, 
the manner of the disposal provided, the objective 
criterion to be adopted, the phraseology u.sed, the 
nature of &e power conferred, of the duty imposed on 
the authority and other indicia afforded by the statute. 

(1) A.I.R. 1966 S'.C. 81 
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A duty to au jiulicially may arise in widely different 
I it <. uuiNtam cs aiul a hard and fast rule or an inflexible Thb tulsi 
luU' ot guitlancc, is neither possible nor advisable to 



DC' laul clown. 
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Oak, C. J. 


- t . . « ^ , The JNori- 

\\ V m.i) cxanunc the provisions of s. 3 of the Act on wau area 
tlic' pvhiciplc: laid down by the Supreme Court in TuEmmm.' 
Ihrarka Knth's case (I). Sub-s. (1) of s. 3 enables the o^kTaj. 
Slate (hnermnciu to tlcclare an area as a Town Area. 

Under s. 3 the State Government has to decide whether 
a partindar area consists of an agricultural village or 
not. When an area is declared as a Town Area, r.f> 

.sjH'iilic rights of residents are adversely affected, 
may 1 k' that in due course of time taxes would be im- 
po.sc'd, and residents of the locality may have to pay 
sucii taxers. But it cannot be said that a mere declara- 
tion of a renvn Area with respect to a specified area 
directly aflccts the rights of the residents of the locality. 

.Such a dcclaniiion is of administrative nature. Since 
the decision is of administrative nature, it is not neces- 
.stny lor the Slate Government to give an opportunity 
to u'.sidents of the locality to oppose such a proposal. 

In our opinion, s. 3 of the Act is valid. It follows that 
the notificuion dated 22nd August, 1965 declaring the 
particular area as a Town Area is valid. 

I he sc'cond part of the argument of Sri Bishun Singh 
amcevna the validity of the notifications for imposing 
octroi duty. For appreciating this part of the argu- 
ment, it is necessary to examine the provisions of the 
Act for imposing taxes. S. 15-A provides for prelimi- 
nary propo.sals for taxes. The Committee has to pre- 
p.iri- a draft of the rules. Such draft rules have to be 
puhli.shetl. It is open to inhabitants of the Town Area 
to iile objections. Such objections have to be consider- 
ed by the Committee. In the light of such objections, 

(1) A.I.R. 1954 S.C. 224. 
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So, the failure of the authorities to define the limits 
T™ prejudice the residents 

TuMlru^’ locality. It was open to all the residents of the 

uMiruR objections against the draft rules. 

The Noti- 

coZmE, . ^^y® ‘^own the procedure for alter 

TuLsiruR mg taxes. S. 15-C states: 

Oak, c.j. -Pl^g provisions of ss. 15-A and 15-B shall, as 

far as may be, apply for altering or abolishing tax 
already imposed under this Act.” 

Relying on s. 15-C of the Act> Sri Bishun Singh urged 
that if it was proposed to amend the notification issued 
m October, 1959, the authorities should have repeated 
all the steps laid down in ss. 15-A and 15-B of the Act. 
S. 15-C provides for a situation where it is proposed to 
alter or abolish a tax. In the instant case there was 
no proposal to alter or abolish a tax. All that the noti- 
fieauon dated 14th April, 1960, did was to give the 
limits of the Town Area. Limits of the Town Area 
were not being fixed for the first time. The limits 
• specified in the notification dated 14th April, I960 
were the same as were specified in the notification dated 
22nd August, 1956. So the notification dated 14th 
April, I960 cannot be treated as an amendment in the 
true sense. It was merely a clarification of the notifi- 
cation issued in October, 1959. A clarification of this 
kind did not attract s. 15-C of the Act. 

It was also urged by Sri Bishun Singh that it was not 
permissible to issue such notifications piecemeal. As 

explained above, the notification dated 1 4th April I%0 

was merely a clarification of the earlier notifications 
issued in October and December 1959. This was not 
a case of action being taken piecemeal. 

Lastly, it was urged for the appellant that no notifi- 
cation was issued as required by sub-s. (3) of s. 15-B oi 
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the Act. On the one hand, there is no such allegation 
in the plaint. On the other hand, the written state- 
ment does not refer to any such notification. Since 
there was no such plea in the plaint, we are not called 
upon to decide whether such a notification was ever 
issued. 

All the contention advanced on behalf of the plain- 
tiff-appellant against the notification dated 22nd August, 
1955 and the various notifications issued in 1959 and 
1960 fail. The plaintiff’s claim was, therefore, rightly 
dismissed by the learned Civil Judge, Gonda. 

The second appeal is dismissed with costs. The in- 
terim injunction is vacated. 

Appeal dismissed. 


The Tulsi- 
PUR Sugar 
Company, 
Tulsipur 

ih 

Tub Noti- 
fied AREA 
Committee, 
TuiiSiFm 

Oak, C. J 
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Before Mr, Justice C. 1). Suh^rul'^ 

rUE U. P. SHIA CENTRAL BOARD OF \VA()I<\ 
LUCKNOW' ••• Petitioner, 


V. 


NAVVAB SULTAN ALI KHAN and another 
Opposite-parties 

U. P. Muslim Waqfs Act, 1960, t 71, 72(1) and Code af Civil 

Procedure, 1908, 0. XKXIX — Stay — Jurisdiction of Tribunal 
to grant stay. 

The Constitution of India (1950), Art. 2Z(>— Interference 
under — If the Tribunal has not acted in excess of its jurisdiction, 

S. 71 provides that the mere pendency ot a dispute. <iuestion 
or matter before a Tribunal will not have the eliect of staying 
suspending any proceedings before the Board. It follo^^vs 
that if the Tribunal finds some good cause for susjKmding 
proceedings . before the Board, it can do so under the provi- 
sions of O. XXXIX of the Code of Civil Procedure. Tlie 
jurisdiction of the Tribunal to grant the stay under the Code 
of Civil Procedure is not barred, though the I'ribunal will 
not exercise that jurisdiction and gt'ant the stay only on liie 
ground that a dispute has arisen before it in the matter. 

If a Tribunal has jurisdiction, it has jurisdiction to pass an 
order rightly or wrongly and the High Court will not interfere 
under Art. 226 of the Constitution, if the Tril)unal lias not 
acted in excess of its jurisdiction. 

Writ Petition No. 579 of 1966 under Art, 226 of ilie 
Constitution of India. 


The facts appear in the judgment, 

Syed Ghulam Imam, for the Petitioner, 

S. Rahman and S. Mirza, for the Opposite-Party No, I, 
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* While sitting at I,nclv.a0W, 
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Sahgal, J. : — This is u petition under Art. 22(i of the 
Constitution praying that a certain order of injunction v. r 
passed by opposite jxnly no. 2, Civil judge of I,uckno\v. 
acting as a Trif)unal under s. 70 of die Cilar Pr.'id<'sh 
Muslim Wa(]fs Act, I'.HiO. he (piaslu'd hv a wrn or rcr- ii, 
tiorari. . 

St'I'V.VN 

Smt. Shahanshah Begum created a Warif and uiulcr a q 
that waqf appointed a Committee of Managentent of 
which opposite party no. 1 was the Secretary. He was 
also described as the Managing Trustee of the Com- 
mittee. The U. P. Shia Central Board of ^Vat|fs j)Ur- 
porting to exercise power under s. (i.'l of tlte Uttar 
Prade.sii Muslim Waqfs Act, lOOO, removed the Com- 
mittee of Management and also opjxrsite parly no. 1. 

Opposite party no. 1 was dissatisfied with the order of the 
U. P. Shia Central Board of Waqfs, the [relit itmer, and 
he made a reference before the Tribuiral at Lucknow 
(the Civil Judge of Imcknow'), the 'I’rilrunal being con- 
stituted under s. 70 of the Act, challenging the \;diditv 
of his removal. The reference was registereti befoie 
the Tribunal. An application was moved during tlte 
pendency of tlte reference by op[)ositc party no. 1 be- 
fore the Tribunal praying for a temporary inju!K!ion 
directing the petitioner not to interfere with the pos 
.sc.ssiou and management of the Trust hy opposite j»aii\ 
no. 1 and his deputy in any shape or manner till the 
di.sjrosal of the reference. 'The injunction prayed hvr 
has been grantctl by the 'rribunal bv its ortler dated the 
6th of Se[)temhcr, ItHif), :i co[!y of which is .\imexint' 

(Irt) to the petition. It is in these circumstances that 
the U. P. Shia Central Board of Wa(]fs has come to iliis 
Court praying for the (|utishing of that order bv a writ 
of certiorari. 

The contention on behalf of the peiiticmer is iliat 
under the proviso to s. 71 of the\\'a(jfs An the l ii buna! 
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Sahgal, J. 


had no jurisdiction to grant the temporary injunction 
prayed for. 

In order to appreciate the arguments advanced by the 
learned counsel, the relevant provisions of ss. 71 and 
72 of the Act have to be looked into. S. 71 reads: 

“71. Any dispute, question or matter, which 
may under this Act be referred to a Tribunal, 
shall be refen-ed to a Tribunal having jurisdiction 
over the area in which the property to which such 
dispute, question or matter relates is situate or if 
such property is situate in areas under the jurisdic- 
tion of more than one Tribunal then to any of 
them, and the Tribunal of competent jurisdiction 
shall adjudicate upon such dispute, question or 
matter in accordance ivith the provisions of this 
Act : * 


Provided that no proceedings under this Act in 
respect of any Waqf shall be stayed or suspended 
merely by reason of the ijcndency of any such 
dispute, question or matter before a Tribunal.’’ 



The provisions of the Code of Civil Procedure liave 
been made applicable to the proceedings before the 
Tribunal in the following terms under s. 72(1 j of the 
Waqfs Act: 

“72(1). Subject to the provisions of this Act 
and any rules that may be made in this behalf, a 
Tribunal shall follow the same procedure as is 
provided in the Code of Civil Procedure, 1908, in 
regard to suits.’’ 

The contention on behalf of the petitioner is that, 
no doubt the provisions of the Code of Civil Procedure 
apply to a case arising out of a reference before the 
Tribunal, but their application is subject to the pro- 
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visions of the Waqfs Act itself and as under the. pro- 
viso to s. 71 of tlie Wacjfs Act the issuing of the injunc- 
tioii of the type, that has been granted in the case, is Centrad 
barred, that provision will prevail over the provision 
relating to the applicability of the provisions of the Lucknow 
C ode of Civil Procedure to the proceedings arising out nawab 
of the reference. This contention, to my mind, is not ali khan 
well founded. What the proviso to s. 71 lays down is sahgai, j. 
that no pro<'eecUng« under the Waqfs Act in respect of 
atiy Wacjf sliatt^ be stayed or suspended merely by rea- 
son of the pend^n^y of any such dispute, question or 
matter before a Trjbnnal. The word “merely” indi- 
cates that simply becanstj^ a dispute is pending before 
a Tribunal arising out reference made to it, it 
will not necessarily meail‘l|int proceedings under the 
Act in respect of the Waq^r.,t4i. ^connection with which 
reference has been made, sKal^dje stayed. In other 
words, what s. 71 provides is that , the .mere pendency 
of a dispute, question or matter before a Tribunal will 
not liave the effect of staying or suspiendi*^^?^lp,i^i:pGeed- 
ings before the Board. It follows that ‘if Tri- 
bunal finds some good cause for suspending 
proceedings before the Board, it can dolfen under 
the provisions of O. XXXIX of the Code of Civil 
Procedure. The jurisdiction of the Tribunal to grant 
the stay under the Code of Civil Procedure is not bar- 
red, though the Tribunal will not exercise that jurisdic- 
tion and grant the stay only on the gi'ouhd that a dis- 
pute has arisen before it in the matter. 

In the instant case, the Tribunal has gone into the 
merits of the case and has come to that conclusion that 
the balance of convenience demands that, the injunc- 
tion prayed for should be granted. It has 'gcted with- 
in its jurisdiction and not in excess of it and aS- such no 
certiorari can issue. 
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The learned counsel urged that if the Tribunals aie 
allowed to issue injunctions in such cases, then tie 
very purpose of giving power to the Waqf Board under 
» 63 of the Act of suspending a committee or 
authority under the Waqf will be frustrated. That 
is a matter about the merits of the order that may be 
passed in such cases. This point does not go to the 
root of the jurisdiction. If a Tribunal has jurisdic- 
tion, it has jurisdiction to pass an order rightly oi 
wrongly and this Court will not hiterfere under Art 
226 of the Constitution, if the Tribunal has not acted 
in excess of its jurisdiction. 

No other point has been pre.ssed before me. 

The petition has no force and is hereby dismissed 
with costs. 

Petition dismissed 
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